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THE  HISTORY  OF 
THE  ROMAN-DUTCH  LAW. 


INTRODUCTION. 

As  far  as  I  am  aware  there  is  no  work  on  the  history  of 
the  Roman-Dutch  law  which  deals  with  the  whole  subject  in 
a  compact  form.  There  certainly  is  none  in  the  English  lan- 
guage. There  are  quite  a  number  of  Dutch  works  which  set 
out  the  history  of  Dutch  institutions  or  which  devote  them- 
selves to  the  history  of  the  laws  and  customs  of  particular 
towns.  The  nearest  approach  to  a  history  of  the  Roman- 
Dutch  law7  are  the  contributions  to  the  history  of  law  in  the 
Netherlands  (Bijdragen  tot  de  Nederlandsche  Rechtsgeschiede- 
nis)  of  Professor  Fockeina  Andreae.  This  work  treats  of  the 
family  law,  the  constitution  of  the  courts  and  the  condition  of 
persons.  Owing  to  the  fact  that  the  history  of  the  above 
subjects  is  traced  in  detail  with  reference  to  every  province 
and  many  towns  the  work  is  very  diffuse.  Besides  the  Bij- 
dragen of  Fockema  Andreae  there  are  several  monographs  on 
the  laws  of  different  towns,  such  as  Het  Rechtsboek  van  den 
Briel,  by  Fruin  and  Pols:  Rechtsbronnen  der  Stad  Zutphen,  by 
Hordijk ;  De  Friesche  Stadrechten  en  Stadboek  van  Gr&ningen, 
by  Telting:  De  Saksenspiegel  in  Nederland,  by  Van  Jutphaas, 


H1>T«'|^  •  'MAN  I'l'irH    LAW. 

•mil  "Xtivniely    Useful   to   the 

tu-i  -i iv  too   antiquarian    ami 

ii  student  K«  iinan- 

'Mtch    1.  :ily    la- 

Unites 
Tin-    i . .  ' 

••ry 

'. 

_i;lli 
in 

'  i  • 

I.  fourtl 
! 
\  I  >•     '  II  whirl 

cat 

• 

i  .  \ 

;'     , 

tlil.. 

' 

' 

! 


INTRODUCTION.  3 

stream  of  the  legal  development  of  our  law,  and  to  disre- 
gard the  various  tributaries,  each  of  which,  if  traced  to  its 
sources,  would  in  itself  yield  a  small  volume. 

The  history  of  the  Roman-Dutch  law  has  been  sadly  ne- 
glected in  South  Africa,  so  that  the  ideas  which  prevail  in  the 
profession  as  to  the  origin  and  development  of  the  Roman- 
Dutch  law  are  extremely  crude.  Ancient  law  books  are 
•often  quoted  in  the  courts  with  little  or  no  conception  of 
who  the  authors  were  or  what  place  they  occupy  in  the  de- 
velopment of  the  law.  Practitioners  know  that  Neostadius 
preceded  Voet  if  perchance  they  have  noticed  that  he  is 
quoted  by  the  latter.  Bynkershoek  is  often  a  mystery,  and 
the  old  Dutch  Consultations  are  regarded  with  respect  more 
•on  account  of  their  black-letter  print  than  on  account  of  any 
knowledge  of  their  authors.  It  is  surely  high  time  that  the 
legal  profession  as  a  body  should  become  acquainted  with  the 
whole  course  of  the  history  of  the  system  of  law  they  are 
•called  upon  to  practise.  Something  of  the  fountain-head 
students  know,  for  a  meagre  acquaintance  with  the  history  of 
the  Roman  law  is  picked  up  from  the  text-books  for  the 
legal  examinations ;  and  the  mouth  of  the  stream  they  are 
familiar  with,  because  they  must  read  the  recent  decisions  of 
the  courts  and  the  Acts  of  the  legislature,  but  the  course  of 
the  vast  stream  from  its  fountain-head  to  its  mouth  is  a 
jlu/nwi  iii<:«<  i~ii  it  Km.  If  a  p-T^uii's  knowledge  of  butterflies 
were  confined  to  the  egg  and  the  full-grown  i,m«.go,  no  one 
would  dream  of  calling  him  a  naturalist;  yet  numbers  of  men 
teach  and  practise  the  Roman-Dutch  law  who  only  know 
the  egg  and  the  imaijo,  but  to  whom  the  larva  and  the  pupa 

-are  either  wholly  unknown  or  wrapt  in  a  profound  mist. 
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Frederick  Pollock  and  Professor  Maitland  has  supplied  a  long- 
felt  need. 

In  South  Africa  it  has  been  quite  impossible  for  the  ordinary 
student  to  find  out  much  about  the  history  of  the  Roman-Dutch 
law.     The  only   English   book   where  a  sketch  of  this  history 
is  to  be  found  is  Chief  Justice  Maasdorp's  introduction  to  his 
translation   of    Grotius,    and,    good    as  it  is,  it  had  necessarily 
to  be  very  brief.      It  was  this  absence   of  any   English   work 
which  led  me  to  contribute  a  few  articles  to  the  Soutli  Africa  n 
Law    Journal.      The   editor,  Mr.  W.  H.  S.  Bell,    who   became 
interested    in    the    subject,    asked    me    to    publish    the    articles 
in  book    form.     It  soon   became  apparent  that    most   of  them, 
written    as  the  occasion   demanded,   had   to    be   entirely    recast 
and  considerably  amplified.     I   hope  this  little  book  may  serve 
as   a    tinger-post   to    the    study    of    the   subject  it  professes    to 
deal    with.       In    many    cases    conclusions    are    stated    as    if  no 
controversy  existed   about   them.      Let  me  warn  the  reader  at 
the  outset  that  there    are    few   statements  in   this   little  work 
which   have  not  been  the  subject  of  long  and   furious  contro- 
versy.     I    have,    however,    thought    it    preferable    to    give    the 
conclusions  of  what  1  thought  the   better  authorities,  than  to 

o 

trouble  the  unfortunate  student  with  the  views  of  every  writer 
and  pamphleteer  By  referring  to  the  authorities  cited  he  can 
at  his  pleasure  soon  be  plunged  into  the  mass  of  divergent 
views.  If  I  have  succeeded  in  giving  a  bird's-eye  view  of  the 
development  of  our  law,  and  in  stimulating  a  desire  to  know 
more,  I  shall  be  supremely  satisfied.  No  critic  can  be  better 
aware  of  the  shortcomings  of  this  work  than  I  am  myself. 
If  I  wait  for  publication  until  the  work  satisfies  myself  I  am 
afraid  it  will  be  a  very  long  time  before  it  sees  the  light. 
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INTRODUCTION.  7 

Dutch  customs  we  often  have  to  consider  the  customs  of  other 
nations  of  the  same  stock,  such  as  the  Alemanni,  the  Burgun- 
dians,  the  Lombards,  and  even  the  Visigoths.  Just  as  it  is  the 
business  of  the  comparative  philologist  to  build  up  the  ur- 
sj_.n'aehe  of  the  race,  so  is  it  the  function  of  the  comparative 
jurist  to  ascertain  the  original  laws  and  customs  of  the  race. 
Much  of  his  work  is  conjecture,  but  it  is  based  on  a  process  of 
reasoning  from  the  known  to  the  unknown. 

In  the  following  pages  I  have  had  to  make  use  of  several 
of  such  conjectures,  though  I  have  endeavoured  to  build  upon 
well-ascertained  facts.  In  the  conflict  of  influences  it  is  often 
difficult  to  attribute  to  each  its  due  effect.  Where,  therefore., 
I  speak  of  the  influence  of  the  German  laws,  or  of  the  Roman. 
Canon,  or  English  law,  I  mean  the  preponderating  force  which 
gave  the  law  a  certain  direction.  This  direction  is  usually  the 
resultant  of  many  forces,  but  it  always  lies  nearest  to  the 
direction  of  the  greatest.  If,  for  instance,  we  take  our  Mar- 
riage Ordinances  in  South  Africa  we  see  at  once,  when  we 
compare  them  with  the  Roman-Dutch  law,  that  the  direction 
they  have  taken  is  mainly  due  to  the  law  of  Holland ;  but 
there  is  a  considerable  deflection,  and  that  deflection  is  due  to 
the  influence  of  English  law.  So  again,  if  we  look  at  our  law 
of  Contract  we  at  once  conclude  that  the  Roman  law  forms 
the  greatest  factor  in  that  branch  of  law  ;  but  we  soon  recog- 
nise that  German  customs  and  English  practice  have  altered 
its  direction  very  materially. 

I  have  frequently  had  to  refer  to  the  local  customs  of 
various  towns  in  the  Netherlands.  It  may  be  said,  what  have 
we  to  do  with  the  customs  of  Amsterdam  or  the  keuren  of 
Leyden ;  these  customs  do  not  form  part  of  our  common  law  ? 
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we  go  further  back  than  the  fifteenth  century  the  light  is  not 
always  clear.  There  is,  however,  enough  light  to  trace  the 
outlines  of  large  and  important  objects.  I  have  been  obliged 
to  touch  briefly  upon  the  political  and  constitutional  history 
of  the  Netherlands  and  upon  the  development  of  some  of  its 
institutions,  for  without  a  knowledge  of  the  outlines  of  these 

o 

subjects  it  is  impossible  to  grasp  the  history  of  the  develop- 
ment of  the  Roman-Dutch  law. 

The  work  has  been  divided  into  two  parts.  In  the  first 
part  I  trace  the  general  development  of  the  Dutch  system  of 
law.  In  this  part  I  have  included  a  sketch  of  the  principal 
Dutch  jurists.  In  the  second  part  I  deal  with  the  develop- 
ment of  special  branches  of  law  in  greater  detail.  For  the 
•chapters  which  deal  with  the  administration  of  law  in  South 
Africa  I  am  indebted  to  the  Rev.  Mr.  Leibrandt  and  to  Mr. 
•C.  H.  van  Zijl  for  much  valuable  information.  The  work  is 
merely  an  attempt,  and  I  hope  it  will  be  received  as  such. 


PART  I. 


GENERAL  DEVELOPMENT  OF  THE  DUTCH 

SYSTEM  OF   LAW. 


CHAPTER  I. 
THE  PERIODS  OF  DUTCH  HISTORY. 

IN    considering    the    history    of    the    Roman-Dutch    law    it    is 
absolutely  necessary  to  have  some   idea  of  the   history   of   the 
people  who  inaugurated  and  developed  that  system.     A  detailed 
account  would  carry  us  too  far  afield,  but  a  general  review  is 
indispensable.      The    Netherlands    have  since  the  Christian  era 
been  so  often  overrun  by  various  nations  that,  without  analysing 
the  influence  of  each  invasion,  we  may  form  an  incorrect  idea  of 
the  effect  of  these  invasions  upon  the  later  laws,  customs  and 
institutions.     Antiquarian  research  has  shown  us  that  most   of 
the    European    nations  have  clung  tenaciously  to  their  ancient 
customs,  and  that  modern  laws  and  modern  customs  have  their 
roots  fixed  in  a  distant  past.     The  nations  and  tribes  which  have 
from  time  to  time  occupied  the  territory  now  known  as  Holland 
and   Belgium   have   formed  110   exception   to  this    rule.     Before 
proceeding  to  deal  with  the  laws,  customs  and  institutions  of  the 
Netherlands  I  shall  first  sketch  out  the  periods   into  which   I 
propose  to  group  my  survey.     These  periods  may  be  regarded  as 
landmarks  in  the  history  of  the  Netherlands  to  which  reference 
will  have  to  be  frequently  made. 

The  history  of  the   Netherlands  can   be   conveniently  con- 
sidered under  the  following  periods  : — 

(1)  The  Early  German  period.     This  period  refers  to  the 

time    prior    to    the    Roman    conquest    of    the    Low 
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The  House  of  Holland  was  followed  by  the  House  of 
Henegouwen  (Hainault)  (1290-1345). 
(9)  The  House  of  Bavaria  (1345-1425). 

(10)  The  House  of  Burgundy  (1428-1482). 

(11)  The  House  of  Austria  (1482-1572). 

(12)  The  Dutch  Republic  (1572-1795). 

(13)  Holland  under  Napoleon  (1795-1814). 

The  later   history  of    Holland   does   not  concern  us  in  this 
history  of  the  Roman-Dutch  law. 
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of  western  Europe  was  under  the  sway  of  the  East  Goths. 
About  the  middle  of  the  sixth  century  the  Long  Beards  or  the 
Lombards  occupied  Italy,  and  part  of  Austria  and  Hungary, 
(Droysen's  Atlas  ;  Schroder's  Map). 

The  Netherlands,  therefore,  was  occupied  by  Frisians  on  the 
north,  Ripuarian  Franks  on  the  east,  and  by  Gauls  and  Salic 
Franks  on  the  south.  Of  the  various  tribes  that  occupied 
Holland  in  the  early  days  the  Batavians  were  the  most  re- 
nowned. Tacitus  tells  us  that  the  Batavians  who  dwelt  west  of 
the  Rhine  were  a  part  of  the  Catti,  and  that,  driven  from  their 
native  country,  they  settled  on  a  waste  tract  of  land  on  the 
extreme  confines  of  Gaul,  and  on  an  island  with  the  ocean  on 
its  north,  and  on  both  sides  the  Rhine  (Tacit.  Hixt.  iv,  12). 
These  Batavians  belonged  to  the  Great  Frankish  nation  which 
was  destined  to  play  so  important  a  part  in  the  history  of 
western  Europe. 

Roughly  speaking,  we  may  say  that  the  provinces  of  Zeeland 
and  South  Holland  were  inhabited  by  the  Batavians;  North 
Holland  by  the  Caninefaten ;  Friesland  and  Groningen  by  the 
Frisians ;  and  Overijssel  by  the  Catti. 

We  shall  now  inquire  what  manner  of  men  these  Germans 
were,  and  what  were  their  institutions,  their  customs  and  their 
laws.  When  first  we  become  acquainted  with  the  Germans  they 
had  already  acquired  a  certain  amount  of  civilisation.  Though 
they  were  nomadic  and  warlike,  they  had  emerged  from  the 
state  of  the  huntsman  pure  and  simple.  They  were  essentially 
a  pastoral  people,  but  at  the  commencement  of  the  Christian  era 
we  find  them  occupied  in  agricultural  pursuits;  of  trade  they 
knew  little  or  nothing.  Before  their  contact  with  the  Romans 
they  were  unacquainted  with  money,  and  barter  was  their  only 
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narius.  The  bond  between  commander  and  men  was  at  first 
a  purely  personal  bond ;  in  time,  however,  it  came  to  be  not 
only  personal,  but  territorial.  Hence  the  tribe  was  divided 
into  Hundreds  (centena)  and  into  Thousands  (canton  or  gau]. 
The  Thousand  (tausendschaft)  was  composed  of  ten  Hundreds. 
It  was  known  in  Latin  as  the  pagus,  in  German  as  the  gau 
(Dutch,  gouiu).  A  collection  of  gauen  formed  the  tribe,  nation 
or  civitas  (Fock.  And.  vol.  4,  p.  14). 

The  great  distinction  between  the  east  and  west  Germans 

o 

is,  that  when  we  first  become  acquainted  with  them  we  find 
the  former  under  kings,  whilst  the  latter,  at  any  rate  in  times 
of  peace,  knew  neither  hereditary  nor  elective  rulers.  In  time, 
however,  the  west  Germans,  like  the  east  Germans,  came  to 
adopt  the  kingship.  The  kingship,  however,  was  elective,  and 
the  choice  lay  with  the  assembled  people. 

The  king  was  at  first  chosen  out  of  the  noblest  families, 
but  in  time  the  election  came  to  be  limited  to  one  particular 
noble  family  (Schroder,  p.  25).  The  king  was  the  head  of 
the  nation,  he  led  its  army,  presided  at  its  councils  and  was 
also  the  chief  priest.  In  war  his  power  was  great,  but  limited 

• 

in  peace.  Prior  to  the  establishment  of  the  kingship  the 
sovereign  ruling  power  was  the  great  meeting  of  all  the 
shield  and  spear  bearing  men  of  the  tribe.  Tacitus  calls  this 
meeting  a  concilium.  He  tells  us  that  on  affairs  of  minor 
importance  the  chiefs  (principes)  consulted  one  another.  By 
princeps  he  means  the  headman  of  the  gau  or  pagus.  For 
matters  of  greater  importance  the  whole  tribe  assembled.  Be- 
fore they  assembled,  however,  the  headmen  came  together  and 
deliberated  about  the  matters  to  be  submitted  to  the  council 
or  fylkisthing.  The  new  or  the  full  moon  was  the  most 
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a  voluntary  bond  between  the  chief  and  his  followers.  The 
chief  protected  and  maintained  his  followers,  whilst  they,  on  the 
other  hand,  promised  him  service  and  assistance.  The  service 
was  such  as  one  freeman  might  tender  to  another,  and  as  they 
mostly  belonged  to  one  family  they  could  rely  on  one  another's 
loyalty  (Schroder,  p.  32). 

The  Kelts  possessed  an  ecclesiastical  hierarchy — the  Druids— 
but  according  to  Caesar  no  such  institution  was  known  to  the 
Germans  (Caesar,  Bel  Gal.  6,  c.  21).  That  the  Germans  possessed 
priests  there  can  be  no  doubt,  for  Tacitus  tells  us  that  in  the 
assemblies  silentium  per  sawrdotes  quibus  turn  et  coercendi  jus 
est,  imperatur  (Germ.  c.  11).  What  their  functions  were  we  do 
not  know,  but  it  is  very  probable  that  the  influence  of  the  priest 
was  not  so  great  amongst  the  Germans  as  amongst  the  Gauls  and 
Romans. 

The  people  were  divided  into  three  classes — nobles,  freemen 
and  slaves.  In  the  course  of  time  the  west  Germans  (especially 
the  Franks)  came  to  recognise  a  fourth  class,  called  lites,  liti, 
or  half-free  (German,  korigen;  Dutch,  hoorigen).  The  slaves 
were  either  captives  or  persons  who  had  fallen  into  that  state 
through  debt.  They  were  not  as  a  rule  domestic  servants,  but 
each  had  allotted  to  him  a  hut  and  land  where  he  raised  crops 
and  bred  cattle,  of  which  a  certain  percentage  belonged  to  him 
and  the  rest  to  his  master  (Tacit.  Germ.  c.  25).  Originally  the 
Germans  did  not  recognise  individual  ownership  in  the  soil. 
The  land  belonged  to  the  tribe  and  was  parcelled  out  by  lot 
from  time  to  time  to  the  various  families  (Caesar,  Bel.  Gal.  6, 
c.  22).  The  nobles  in  all  probability  did  not  take  part  in  this 
division.  At  a  very  early  period  the  nobles  seem  to  have  had 
tracts  of  land  allotted  to  them  on  which  they  built  their 
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CHAPTER    III. 
ROMAN    PERIOD. 

WHEN  the  Romans  had  conquered  Gaul  they  made  the  Rhine 
their  natural  frontier.  It  has  been  a  matter  of  dispute  whether 
the  Batavians  were  ever  conquered  by  the  Romans.  It  is, 
however,  clear  that  Batavia  was  incorporated  in  the  Roman 
Empire,  and  that  the  province  furnished  the  Roman  armies  with 
excellent  troops.  The  country  was  considered  by  the  Romans 
difficult  to  colonise  on  account  of  its  low-lying  fens  and  woods. 
The  Batavians  were  skilled  horsemen,  and  their  valour  made 
them  welcome  auxiliaries  to  the  Roman  forces.  Under  a  chief- 
tain, called  Claudius  Civilis  by  the  Romans,  they  raised  a  revolt 
during-  the  reign  of  Vitellius.  This  revolt  spread  all  along  the 
Rhine,  and  Rome  was  in  danger  of  losing  the  fairest  province 
of  her  Empire.  Civilis  was,  however,  defeated  at  Votera,  and 
the  Romans  occupied  Batavia.  So  strong  was  the  power  of 
Civilis  and  so  insecure  was  the  victory,  that  the  Romans  treated 
with  him  and  accepted  his  excuse  that  he  did  not  intend  to 
subvert  the  Empire,  but  to  support  Vespasian  against  Vitellius. 
What  became  of  Civilis  we  do  not  know  (Tacit.  Hist.  bk.  iv, 
c.  13  et  seq. ;  bk.  v,  c.  14-18). 

The  history  of  Civilis  shows  us  that,  even  prior  to  the 
revolt,  the  Roman  influence  was  strong  in  all  that  part  of  the 
Netherlands  which  lay  on  the  left  bank  of  the  Rhine.  After 
this  revolt  the  Batavians  remained  faithful  to  the  Roman 

Empire,  until  at  the  downfall   of  the  Western   Empire   in   the 
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that  they  imposed  upon  these  peoples  a  Roman  administration 
is  extremely  probable ;  but  whether  the  people  who  lived  in 
Germania  Inferior  were  brought  under  Roman  influence  to 
the  same  extent  as  were  the  inhabitants  of  Gaul  is  a  question 
by  no  means  easy  to  solve. 

In  Gaul  Roman  customs  had  been  everywhere  introduced, 
and  Latin  was  as  well  known  to  the  people  as  their  own  dia- 
lects. The  Roman  religion  had  completely  taken  the  place  of 
the  Celtic  cults,  and  Roman  priests  had  largely  usurped  the 
functions  of  the  Druids.  If  this  was  the  case  in  Gaul  the 
probability  is  that  the  same  influences  produced  similar  effects 
in  the  Netherlands,  though  no  doubt  to  a  less  extent.  Although 
it  was  the  practice  of  the  Romans  to  allow  conquered  nations  to 
retain  their  laws  and  customs,  yet  a  period  of  Roman  rule  for 
several  centuries  must  have  had  the  effect  of  considerably 
modifying  the  barbarous  customs  of  the  German  tribes.  We 
have  no  proof  whatever  of  the  influence  of  Roman  law  upon 
the  early  inhabitants  of  the  Netherlands,  yet  it  seems  impro- 
bable to  suppose  that  with  the  removal  of  the  Roman  legions 
all  traces  of  Roman  customs  and  Roman  law  entirely  dis- 
appeared. At  any  rate,  though  we  may  think  it  probable 
that  the  early  Roman  occupation  left  some  mark  upon  the 
later  development  of  the  law  of  Holland,  we  must  remember 
that  there  is  absolutely  no  proof  of  such  effect. 
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fourth  century,  though  apparently  after  their  defeat  he  left 
them  in  occupation  of  the  land. 

It  is  about  this  time  that  the  Saxons  first  appear  upon  the 
scene!  As  we  have  seen  in  a  former  chapter,  the  Saxons  had  in 
their  western  movement  occupied  the  country  between  the  Weser 
and  the  Ems.  On  their  western  frontiers  during  the  fourth 

^3 

century  they  came  in  contact  with  the  Salic  Franks  and  sought 
to  drive  them  out  of  the  country  between  the  Rhine  and  the 
Schelde.  Melis  Stoke  (p.  3)  and  Klaas  Kolyn  (p.  136),  two  old 
Dutch  chroniclers,  tell  us  that  the  land  from  Nijmwegen  to  the 
western  Schelde  and  thence  to  the  sea  was  called  Nether  Saxony 
(Neder  Saxen).  From  this  we  may  conclude  that  the  Saxons 
occupied  a  large  portion  of  Holland  and  Zeelarid.  The  Venerable 
Bede  tells  us  that  the  Britons  employed  Saxon  troops  against 
the  Picts  and  Scots  (Ecc.  Hist.  bk.  1,  c.  15).  These  Nether- 
land  Saxons  certainly  joined  the  other  Saxons  and  Angles 
in  their  invasion  of  England,  and  those  who  remained  were 
so  weakened  by  this  exodus  of  warriors  that  they  fell  a 
prey  to  the  Frisians  (Van  der  Spiegel,  p.  26).  During  the 
fifth  century  the  hold  of  the  Romans  upon  the  Germanic 
and  Gallic  tribes  began  to  slacken,  for  the  Roman  troops 
had  to  be  withdrawn  from  western  Europe  to  defend  Rome 
and  the  Eastern  Empire  against  the  onslaught  of  Goths  and 
Huns.  At  that  time  the  southern  Netherlands  was  occupied 
by  the  Franks,  and  the  north  by  the  Frisians.  So  strong  was 
the  Frisian  occupation  of  Holland  that  the  whole  country  along 
the  coast  from  the  Weser  to  the  Schelde  was  called  Friesland; 
south  and  east  of  the  Frisians  dwelt  the  Franks.  We  saw  that 
the  Franks  who  dwelt  in  the  Netherlands  were  called  Salic 
Franks,  but  near  them  along  the  right  bank  of  the  Rhine  dwelt 
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the  Christian  bishops  to  the  God  of  the  Christians.  Clovis 
extended  his  empire  southward  as  in  turn  he  defeated  Bur- 
gundians  and  Visigoths.  The  influence  of  the  Church  was 
established.  Between  the  temporal  and  ecclesiastical  powers  a 
strong  alliance  was  formed.  The  kings  approved  of  the  election 
of  the  bishops,  whilst  they  in  their  turn  became  important 
councillors  of  State.  The  Church  of  Rome  carried  on  in  the 
west  the  institutions  and  laws  of  Imperial  Rome.  Clovis  was 
not  a  territorial  king ;  he  was  merely  the  leader  of  a  people  in 
arms,  and  the  Gallo-Romans  saw  in  him  only  the  successor  of 
the  Roman  proconsuls.  Later  on  the  kings  of  the  Franks 
styled  themselves  Reyvs  Francorum  et  Romanorum. 

This  early  empire  of  the  Franks  is  known  as  the  Merovigian 
dynasty,  from  Merowig  or  Merovech,  an  ancestor  of  Clovis. 
This  dynasty  ruled  until  752  A.D.,  when  it  was  succeeded  by 
Pepin  the  Short,  the  first  of  the  Carolingian  monarchs.  Upon 
the  death  of  Pepin,  Charlemagne  or  Charles  the  Great  con- 
solidated the  Frankish  Empire  (768  A.D.). 

I  shall  now  return  to  the  Frisians.  We  saw  that  the 
Frisians  had  settled  themselves  in  Holland  and  Zeeland,  and  had 
driven  out  the  early  Salic  Franks  from  those  provinces.  From 
the  time  of  the  bond  between  the  Salic  and  Ripuarian  Franks 
the  Frisians  and  Franks  constantly  fought  in  the  Netherlands 
for  the  mastery  of  that  country.  In  time,  however,  the  Franks 
were  victorious,  and  Holland  and  west  Friesland  fell  under 
Frankish  sway.  The  other  provinces  of  the  northern  Nether- 
lands remained  under  Frisian  rule  until  Charlemagne  com^pletely 
conquered  the  Frisians,  and  the  whole  of  Holland,  Zeeland  and 
Friesland  became  part  of  the  Frankish  Empire.  It  was  during 
the  eighth  century  that  Willibord,  Bonifacius  and  other  mis- 
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Franks,  and  so  in  the  course  of  time  came  to  be  incorporated  in 
the  common  law  of  the  Netherlands.  The  sources  of  the  Saxon 
law  are  to  be  found  in  the  Lex  Saxonum,  which  dates  from  the 
eighth  century.  The  old  Frisian  law  is  embodied  in  the  Veins 
jus  Frisicum  or  the  Lex  Frisionum,  which  also  probably  dates 
from  the  eighth  century. 
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loose  one,  whilst  under  Charles  the  Great  it  became  a  publicly 
acknowledged  fact.  Charles  was  now  the  legitimate  emperor 
of  the  Romans,  and  the  Pope  was  recognised  as  the  highest 
power  that  could  confer  imperial  title.  From  the  point  of  view 
of  legal  development  this  union  of  Church  and  State  was  most 
important.  It  gave  a  new  force  to  the  Church  as  the  interpreter 
and  later  on  as  the  maker  of  laws.  It  aided  the  spread  of  the 
Canon  law  and  added  to  its  prestige,  and  through  the  Canon 
law  it  indirectly  helped  the  spread  of  the  Roman  civil  law 
throughout  western  Europe.  Charles  encouraged  learning  and 
aided  the  clergy  in  their  civilising  influence.  He  inaugurated 
a  strong  system  of  imperial  government,  and  above  all  estab- 
lished a  code  of  imperial  law.  He  sent  out  representatives  to 
all  lands  under  his  sway.  His  lieutenants,  the  Missi  Dominici 
and  Missi  Decurrentes,  kept  him  in  touch  with  the  farthest 
ends  of  his  empire.  He  divided  the  empire  into  territories 
ruled  over  by  dukes  and  counts,  and  where  he  thought  it 
advisable  he  gave  the  Church  territorial  rights  and  substituted 
bishop  for  duke.  This  was  regularly  done  where  it  was  con- 
sidered necessary  to  check  hereditary  power.  Hence  sprung  the 
dukedom  of  Brabant,  the  countships  of  Flanders,  Holland  and 
Guelderland,  and  the  bishoprics  of  Utrecht  and  Minister. 

The  foundation  upon  which  the  legislation  of  Charlemagne 
was  built  consisted  of  the  early  bodies  of  German  law,  known 
as  the  Lex  Salica  and  the  Lex  Ripnaria.  From  time  to  time 
these  laws  had  been  modified  by  the  Frankish  kings,  so  that 
when  Charlemagne  succeeded  the  confusion  was  very  great. 
Now  the  Franks,  when  they  invaded  northern  France,  and  spread 
their  conquests,  came  in  contact  with  a  civilisation  far  greater 
than  their  own.  They  found  the  Gallo-Roman  living  under  a 
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justicier,  usually  an  ecclesiastic,  the  chamberlain,  the 
seneschal,  the  constable  and  others. 

(3)  Missi  Dominici  or  Royal    Commissioners.     Each   Com- 

mission consisted  as  a  rule  of  two  members,  one  a 
high  dignitary  of  State,  the  other  a  bishop  or  abbot. 
They  acted  both  as  high  administrative  and  judicial 
functionaries. 

(4)  The    National    Assembly,   composed  of  bishops,  abbots, 

counts,  dukes,  and  other  magnates  as  well  as  of  free- 
men. 

(5)  Counts,  hundredmen  (centenarii)  and  vicars. 

(6)  Placita  Communia  or  Generalia  or  General  Assemblies 

of  Freemen,  for  transacting  legal  and  other  business. 

(7)  Placita  Indicta  or  Special  Assemblies  of  Freemen,  for 

judicial  and  other  purposes. 

(8)  llachimburgii    and    Scabini   (Schepenen,    Echevins)   or 

Members  of  Local  Courts. 

(9)  The  country  was  divided   into  Great   Pagi,  and  these 

into  pagi  medii  and  pagi  minores.  Holland,  Ooster- 
goo,  Westergoo,  Kennemerland,  de  Veluwe  and  Betau 
formed  a  Great  Pagus.  The  pagi  were  ruled  over  by 
dukes  and  counts,  and  the  subdivisions  of  the  pagi 
by  the  centenarii  and  vicarii. 

(10)  The   tenure   of    laud    was  either    duminium    direction 

(allodial  land,  alien)  or  duminium  utile  (benefices, 
feudal  property).  These  again  were  parcelled  out 
into  plots  held  under  servile  tenure. 

(11)  The    various   divisions  of  land  were  known  as  manses 

or  small  farms,  co.xae  or  dwelling  plots,  Jiospitia  or 
small  rural  holdings,  and  villae  or  villages. 
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CHAPTER  VI. 
THE  LAWS  OF  THE  FRANKS. 

I  SHALL  now  proceed  to  give  a  brief  account  of  the  laws  of 
the  Franks,  for  these  have  played  an  important  part  in  the 
development  of  the  law  of  the  Netherlands.  I  shall  first 
discuss  the  early  laws  of  the  Franks,  known  as  the  Lex 
Salica  and  Lex  Ripuaria,  and  then  pass  on  to  the  body 
of  laws,  which  consist  of  statutes  passed  by  the  Carolingian 
monarchs  and  known  as  Capitularia.  From  a  brief  account 
of  these  laws  I  shall  pass  over  to  a  discussion  of  a  cardinal 
factor  in  the  development  of  law  in  western  Europe — the 
personality  of  Law.  This  will  enable  us  to  deal  with  an 
important  part  of  our  investigation,  viz.,  the  introduction  of 
Roman  Law  into  the  Common  Law  of  the  Netherlands. 

Lex  Salica. — Our  knowledge  of  the  early  laws  of  the 
Franks  is  derived  from  two  bodies  of  law,  one  of  which  dates 
back  to  the  sixth  century.  These  laws  are  known  as  the 
Lex  Salica  or  the  Laws  of  the  Salii  or  Sea  Franks,  and  the 
Lex  Ripuaria  or  Laws  of  the  Ripuarii  or  River  Franks. 

It  was  before  the  death  of  Clovis  (511  A.D.)  that  the  Lex 
Salica  was  drawn  up.  It  was  no  doubt  a  compilation  of  the 
customs  and  laws  of  the  Salic  Franks,  but  it  is  clear  from 
the  text  that  the  ecclesiastics  played  a  great  part  in  its 
production.  It  was  written  in  Latin,  and  much  of  it  was 

borrowed  from  the  Roman  law.     To  what  extent  the  Roman 
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doom  or  judgment.  Of  these  I  shall  treat  more  fully  when  I 
come  to  deal  with  the  development  of  the  law  courts.  These 
rachiinburgii  do  not  belong  exclusively  to  the  Salic  Franks, 
for  they  are  mentioned  in  the  Lex  Ripuaria  (Schroder,  p.  223  ; 
Fock.  And.  pp.  17  et  seq.). 

The  greater  part  of  the  Lex  Salica  deals  with  criminal 
law  and  with  the  penalties  attached  to  various  transgressions. 
Some  titles  deal  with  the  administration  of  justice,  others  with 
succession  and  with  the  various  formulae  for  contracts.  Some 
of  the  chapters  treat  of  the  possession  of  land,  sale,  lease, 
exchange  and  payment. 

Lex  Ripuaria. — The  Le.r  Ripuaria,  or  the  Laws  of  the 
River  Franks,  is  considerably  younger  than  the  Lex  Salica.  It 
was  probably  compiled  some  time  during  the  sixth  centur}^ 
probably  before  596  A.D.  The  compilation  with  which  we  are 
acquainted  dates  from  the  reign  of  Charlemagne.  In  charac- 
ter it  was  very  similar  to  the  Lex  Salica,  and  a  great  deal  of 
it  is  devoted  to  the  penalties  due  for  injury  to  person  or  pro- 
perty. The  Franks  had  in  all  probability  no  public  officer 
charged  with  the  prosecution  of  crime.  Each  freeborn  citizen 
took  into  his  own  hands  the  pursuit  of  the  criminal,  and 
called  upon  his  relatives  to  assist  him.  The  injured  party 
undertook  the  prosecution  before  the  Hundred  Court  or  the 
Gau  Court  or  even  the  Great  Council,  and  claimed  the  penalty 
which  the  law  accorded  to  him — Judicis  non  est  quemlibet 
judicare  vel  condemnare  absque  legitimo  accusatore.  Neither 
the  Salic  nor  Ripuarian  laws  mentioned  the  death  penalty  or 
corporal  punishment.  These  were  apparently  in  the  hands  of 
the  injured  party  who  had  not  received  the  werydd  due  to 
him.  Thus  the  Lex  Ripuaria  provided  that  for  the  theft  or 
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the  relations  of  the  ruling  classes  to  the  rest  of  the 
freemen  and  established  many  of  the  principles  of  the 
family  law. 

(2)  The    Leges   Barbarorum,    such  as  the  Salic,  Ripuarian, 

Burgundian,  Saxon  and  Frisian  laws. 

(3)  The  Lex  Ecclesiastica,  which  consisted  of  the  canons  of 

General  Councils,  and  such  legislations  of  the  Popes 
as  applied  to  that  territory. 

(4)  The  Lex  Romana,  and 

(5)  The  Capitidaria. 

I  shall  now  proceed  to  deal  more  fully  with  the  last  of  these 
sources. 
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poral  power  was  supported  by  the  spiritual  power.  Without 
a  due  appreciation  of  this  important  fact  it  becomes  almost 
impossible  to  understand  how  the  rough,  uncultured  Teutons 
could,  in  so  short  a  period,  have  established  a  monarchy 
which  absorbed  all  that  was  most  virile  in  Roman  civilisation. 
The  Church  preached  to  her  sons  and  daughters  respect  for 
established  authority,  and  respect  for  the  law,  whilst  to  the 
rulers  she  preached  moderation  and  the  brotherhood  of  man. 
The  emperors  in  their  capitularia  enjoined  respect  for  the 
Church  and  for  her  teaching.  The  Church  was  the  heir  of 
Roman  culture,  and  of  Roman  culture  in  those  days  the  greatest 
factor- was  the  civil  law.  Hence  the  marriage  of  Church  and 
State  meant  the  softening  of  manners  and  the  spread  of  the 
civilising  influence  of  the  Roman  law. 

There  are  several  extant  collections  of  the  Capitularia,  the 
chief  ones  being  those  of  Angesisse  and  Benuit.  The  first  printed 
collection  is  that  of  Vitus  Amerpachius,  dated  1545.  The 
edition  used  by  me  is  that  of  Baluzius,  1772.  How  long  the 
capitularia  were  regarded  as  the  law  of  the  empire  we  do  not 
know.  Heiueccius  thinks  that  they  were  still  recognised  as 
the  law  of  Germany  as  late  as  952  A.D.  Raepsaet  is  of  opinion 
that  the  capitularia  were  considered  to  have  had  the  force  of 
law  in  Flanders  and  in  the  Netherlands  as  late  as  the  end  of 
the  tenth  century.  He  says,  "  They  have  never  been  formally 
abolished  either  in  France,  in  the  empire  or  in  the  Netherlands ; 
and  it  is  therefore  still  in  the  capitularia  that  we  should  search 
for  the  sources  of  our  civil  and  public  laws"  (Raepsaet,  vol.  4, 
c.  65).  Van  der  Spiegel  expresses  a  similar  opinion,  and  points 
out  that  a  great  many  of  the  later  customs  and  usages  are 
almost  identical  with  the  laws  of  the  capitularia.  Unless 


HIM*  >I;Y  OF  rin:  K<  -MAN  i»rrrn  LAW. 

.iaria   Wi/r>-   always   looked 
-h'-uM    bi-    t.lri\vn    •  -nun.-    that 

ninth  thirteenth  centuries  th- 

•    with    tin-    -am-'  us    ami 

inio-t    tin-   same   words  .••   timl    th.-m    in 

\  an  '  I- 

•  '  'hat 

•  •• 

inti  -i-  whk-h  the   Prankish    kings    h>-l«l 

aj'ji'-ar-    dearly    I'ripin    th--   cajiitularia     l; 
anil,    ii  h    as    liiany    "I    tin-in    il--alt    with    tin-    \<r\: 

the  I'-ji'-v  t  hcinx,-i\  ,•-  admitted  th--ir  .  itv. 

In  _'  •    •'    '  'imivli  :  1     \.D.  )  all 

were    threatened    with    excommunication    who  ilM 

:!i'-    r.i|iitnlaria    of    Charlemagne    ami    hi-    - 

i.      teus  in   ' '  •  p.   "i"'^  i.      A-  cli  ar  \ •-. 

,:h<irity    "i"    th«-    cajiii  ularia    in    th>-    N'-th'-rlaii'l-    W( 

• 

tin'  1,1      /'      - 

aii'l  '  in    I'k     •  iiiiaii'l 

all   th-'  Mili'p'ct    tnh'-s  \vh"  a>  iall\'   i: 

Roman       Frank        Uemanni,    I  '•  .1  "3  :  ml 

iiurli  a>  the  counts  of  H  : 

rom  th      ;          k  i-h    in  .nai'c'1 

-I  ill    i  will    i  :i   t  hat 

:    |'i ••  ihiliil  : 

:   in    l(.  illfl 


CHAPTER  VIII. 
PERSONAL    LAWS. 

WE  have  seen  above  that  it  was  the  practice  of  the  Romans  to 
interfere  as  little  as  possible  with  the  laws  and  customs  of  the 
people  they  conquered.  By  the  force  of  their  superior  civili- 
sation they  hoped  gradually  to  induce  the  conquered  nations  to 
accept  their  institutions  and  laws.  This  policy  worked  very  well, 
and  we  know  that  Gaul  was  almost  completely  romanised.  When, 
therefore,  the  Franks  overran  Gaul,  they  found  there  a  civilised 
people  living  under'  the  Roman  law.  The  Franks  adopted  the 
same  principle  as  the  Romans,  and  allowed  the  conquered  peoples 
to  live  under  their  own  law  (jure  mo  uti ;.  sua  lege  vivere). 

This  right  of  choosing  your  own  law  had  a  considerable  effect 
upon  the  later  development  of  our  law,  and  therefore  it  will  be 
advisable  to  explain  fully  what  was  meant  by  living  under  your 
own  law,  the  choice  of  law,  or,  to  express  it  more  in  conformity 
with  modern  terminology,  the  personality  as  opposed  to  the 
territoriality  of  law. 

According  to  our  modern  system  of  legislation  our  laws  are 
territorial,  i.e.  they  bind  all  the  individuals  within  a  certain 
territory.  This  is  a  development  of  later  times,  and  certainly 
did  not  prevail  during  the  Merovigian  dynasty.  Each  inhabit- 
ant of  the  Frankish  kingdom  was  subject  to  the  law  of  his 
own  nationality.  Thus  in  France  the  Frank  was  subject  to 

the  Lex  tialica  ;  the  Burgundian  to  the  Lex  Burgundionum  ; 
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qainque  homines  et  nidliis  eorum  communem  legem  cwm  altero 
liabeat  externis  in  rebus  transitoriis  cum  internis  in  rebus 
perennibus  und  Ckristi  lege  teneantur  (Legem.  Gund.  c.  4, 
pt.  3,  art.  2,  ed.  Balurus ;  Van  dor  Spiegel,  p.  82). 

Matthaeus  gives  us  a  number  of  instances  where  father 
and  son,  husband  and  wife  lived  under  different  personal  laws 
(De  Nob,  1,  c.  27);  and.  as  we  see  above  from  Agobardus,  you 
might  sometimes  find  five  persons  congregated  in  one  place 
each  of  whom  lived  under  a  different  system.  Here  are  a  few 
more  examples ;  "  Nos  supradicti  jugales  qui  professi  siimus 
lege  vivere  Salica ;"  'Ego  Maria  quae  professa  sum  lege 
vivere  tiomana"  (Matthaeus,  De  Nob.  1,  c.  27).  Qui  prof essus 
sum  ex  natione  med  lege  vivere  Salica  et  Leah  legalis  jilia 
quondam  Adelberti  de  praedicto  loco  Agrano  quae  professa 
sum  ex  natione  mea  lege  vivere  Longobardorum  (Van  Loon's 
Aloude  Regeeringswyze,  vol.  1,  p.  201). 

Savigny,  in  his  history  of  Roman  law  in  the  middle  ages, 
discusses  the  raison  d'etre  of  this  personal  law.  He  finds  it 
inconceivable  to  imagine  that  the  primitive  laws  of  the  Ger- 
mans could  have  dealt  satisfactorily  with  the  advanced  civili- 
sation which  the  conquerors  encountered  throughout  France. 
At  the  same  time  the  Franks  were  too  proud  and  too  stubborn 
to  submit  to  the  civilisation  and  the  laws  of  the  conquered. 
Extermination  of  the  conquered  was  out  of  the  question,  and, 
therefore,  the  only  method  out  of  the  difficulty  was  to  allow 
the  conquered  to  retain  their  own  laws,  whilst  the  Germans 
who  lived  amongst  them  should  retain  theirs.  From  this  fact 
that  the  two  peoples  did  not  live  apart,  but  occupied  one  terri- 
tory, it  followed  that  if  each  citizen  was  to  retain  his  own  law 
it  could  be  only  a  personal  law,  depending  on  the  nationality 
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effect   a    change   by   express  consent   of    the   king-   or  of   some 
other  authority  (Lex  Sal.  tit.  60,  art.  4). 

Gradually,  however,  during  the  Merovingian  dynasty,  laws 
were  enacted  which  applied  to  all  the  inhabitants  of  the 
king's  territory.  These  laws  were  territorial,  and  existed  side 
by  side  with  the  personal  laws.  In  course  of  time  their  scope 
was  extended  until  they  came  to  form  a  very  important  body 
of  law.  At  first  they  were  called  the  Edicts  of  the  Frankish 
kings,  but  in  the  Carolingian  period  they  came  to  be  known 
by  the  name  of  Capitularia.  I  have  dealt  with  these  in  the 
former  chapter. 
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coast  of  Friesland  year  after  year,  and  the  Emperor  Lothair  was 
obliged  to  cede  the  island  of  Walcheren  to  Rorik  the  Viking. 
In  France  the  VTikings  went  up  the  .Seine  and  sacked  Paris,  and 
early  in  the  tenth  century  (911  A.D.)  Charles  the  Simple  ceded 
Normandy  to  Rollo  the  Dane. 

Holland  formed  no  exception  to  the  inroads  of  the  Northmen. 
The  coast  was  constantly  ravaged,  and  year  after  year  the 
Danes  sailed  up  the  Maas.  The  influence  of  the  Danes  upon 
the  development  of  the  Roman-Dutch  law  was  quite  inappre- 
ciable. Their  frequent  invasions  no  doubt  tended  to  throw  the 
country  back  to  barbarism  and  so  to  check  the  growing  influence 
of  the  Roman  law,  but  they  exercised  no  positive  influence  in 
modifying  the  laws  of  the  Franks. 

The  attacks  of  the  Danes  in  their  ships  on  the  north  and  of 
the  rapid  moving  Saracens  on  the  south  could  not  be  repelled 
by  the  heavy,  slow  foot-soldiery  of  the  Franks.  It  became 
necessary  to  raise  horsemen  wherever  possible,  and  these  bands 
of  cavalry,  raised  and  maintained  bv  the  dukes  and  counts  in 

v    '  J 

the  territories  over  which  they  were  appointed  governors, 
formed  one  of  the  principal  factors  in  the  establishment  of  the 
feudal  system.  It  has  often  been  asserted  that  the  incursions  of 
the  Northmen  and  Saracens  compelled  the  emperors  to  place 
strong  military  leaders  on  the  northern  coasts  and  on  the 
frontiers  of  the  empire,  and  that  h'efs  were  granted  to  them 
as  a  reward  for  their  services.  They  in  turn  parcelled  out 
these  n'ei's  to  their  followers  upon  condition  of  service,  and  so 
arose  the  feudal  system.  This  no  doubt  is  true  to  some  extent, 
but  the  best  authorities  tell  us  that  this  is  not  the  whole  truth. 
The  origin  of  the  feudal  system  is  far  more  complicated  than  the 
grant  of  benefices  for  services  against  Dane  and  Saracen. 
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their  various  classes  of  serfs.  In  the  service  which  the  li.t>.i#  (or 
half-free)  owed  to  his  master  we  see  all  the  elements  of  vassal- 
dom.  This  relationship  of  litu*  to  master  wass  similar  to  the 
relation  of  vassal  to  overlord,  though  by  no  means  the  same.  In 
both  cases  we  have  service,  and  in  both  cases  the  use  of  land 
in  return  for  service.  During1  the  Merovingian  monarchy  many 
of  the  king's  followers  had  become  large  land-owners  and  on 
their  land  lived  freemen,  half- freemen  (lift),  and  enfranchised 
slaves  of  all  descriptions.  The  large  land-owner  thought  it  in 
his  interest  to  fight  for  his  sovereign,  and  his  tenants  made  his 
interest  their  own. 

Brunuer  has  pointed  out  that  the  need  for  horse-soldiers  to 
defend  the  Church  against  the  Turk,  and  the  empire  against 
the  Dane,  was  also  a  cause  which  operated  in  the  establishment 
of  vassaldom.  Modern  German  historians  doubt  very  much 

*/ 

whether  the  old  view  is  correct  that  the  Merovigiau  monarch s 
gave  benefices  to  their  followers  in  order  to  defend  their  fron- 
tiers against  the  Northmen  and  the  Arabs.  That  such  may 
have  been  one  of  the  reasons  is  highly  probable.  Roth  thinks 
that  the  benelices  were  given  in  usufruct  to  the  vassals  like  the 
leases  of  Church  lands  to  its  tenants. 

It  is  a  matter  of  dispute  whether  this  combination  of  vassal- 
dom and  benefice — service  and  land — had  its  origin  in  Gaul  or 
in  Lombardy.  Van  Leeuwen  gives  the  following  account  of  the 
introduction  of  the  jus  feudi  in  Holland:  "The  origin  of  the 
feudal  law,  and  by  whom  and  when  it  was  introduced  among  us, 
is  uncertain.  The  common  opinion  is  that  it  was  first  intro- 
duced by  the  further  Saxons  and  ancient  German  tribes  in 
Italy,  particularly  in  the  duchy  of  Milan,  where  they  made  their 
first  inroad  and  for  a  long  time  had  the  upper  hand  under  the 
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rights  and  duties  towards  each  other  as  regards  the  land  tenure, 
could  be  accurately  formulated  and  defined. 

The  feudum  or  beneficium  (leen)  was  an  estate  which  was 
granted  by  the  lord  to  his  vassal,  subject  to  the  condition  that 
the  dominium  civile  remained  with  the  lord,  whilst  the  doini- 
niu/m  utile  went  over  to  the  vassal,  provided  that  the  vassal 
swore  fealty  to  his  lord  and  performed  the  required  services. 
Originally  personal  and  real  rights  were  indissolubly  mixed, 
but  in  time  fealty  came  to  be  regarded  as  attached,  not  so 
much  to  a  particular  person  as  to  the  person  by  virtue  of  1m 
ownership  (fidelitas  realis).  The  Roman  law  was  invoked  to 
systematise  and  codify  both  the  personal  and  the  real  rights. 

Although,  as  we  have  seen,  it  is  very  doubtful  whether  the 

O  «/ 

feudal  system  as  such  had  its  origin  in  Lombardy,  there  is  but 
little  doubt  that  the  feudal  law  as  a  system  of  jurisprudence 
came,  originally  from  Milan.  In  1158  and  "J 168  two  judicial 
officers  af  Milan  collected  and  systematised  the  law  regarding 
feudal  property  as  it  had  been  recognised  by  the  Milanese 
courts.  These  two  officers,  Obertus  ab  Orto  and  Gerardus 
Niger,  published  the  law  regarding  feudal  property  in  a  book 
called  the  Libri  Feudorum.  It  soon  became  universally  recog- 
nised as  the  text-book  for  feudal  law.  Hugolinus  and  Colurn- 
binus  wrote  commentaries  and  glosses  on  the  Libri  Feudorum. 
These  glosses  were  afterwards  placed  as  a  decima  coUatio  at 
the  end  of  the  Corpus  Juris,  where  they  are  still  to  be  found 
under  the  designation  of  Ju,s  Feudorum  et  Oonsuetudines 
Feudorum. 

As  the  feudal  system  had  been  extended  to  Holland,  the  Jus 
Feudorum  applied  to  that  province  as  it  did  to  the  other 
countries  of  Europe.  It  is.  however,  a  noteworthy  fact  that  the 
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CHAPTER  X. 
SKETCH  OF  THE  HISTORY  OF  THE  NETHERLANDS. 

IN  this  and  the  following  chapter  it  is  my  intention  to  set 
out,  as  briefly  as  possible,  the  main  features  of  the  history  of 
the  Netherlands  from  the  rule  of  the  counts  to  the  establish- 
ment of  the  Batavian  Republic  in  1795.  My  chief  object  is  to 
give  the  student  some  idea  of  the  constitutional  history  of  the 
Netherlands,  for  that  history  is  so  bound  up  with  the  develop- 
ment of  its  laws  and  institutions  that  it  is  somewhat  difficult  to 
appreciate  the  latter  without  having  some  knowledge  of  the 
former.  The  main  facts  to  which  I  would  wish  to  draw  the 
student's  attention  are:  (1)  That  the  counts  of  Holland  and 
other  sovereign  princes  who  held  sway  in  the  Low  Countries 
were  not  monarchs,  but  overlords  of  separate  provinces;  (2)  that 
the  influential  forces  in  the  State,  until  the  reign  of  the  House 
of  Burgundy,  were  the  count,  the  nobles  and  the  clergy;  (3) 
that  the  fourth  estate,  the  towns,  grew  from  small  beginnings 
to  great  power,  and  that  they  formed  a  powerful  burgher  aris- 
tocracy;  (4)  that,  stirred  up  by  the  Reformation  and  the  hatred 
of  the  Spanish  Inquisition,  the  towns  brought  about  the  Dutch 
Republic;  and  (5)  that  this  form  of  government  lasted  practi- 
cally until  the  French  rule.  In  order  to  grasp  the  constitu- 
tional history  I  shall  first  give  a  brief  sketch  of  the  early 
political  history  of  the  Netherlands. 

The  Netherlands,  as  we  have  seen,  formed  part  of  the  empire 
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than,  those  of  most  European  princes.  The  Church  was  power- 
ful and  well  endowed.  Holland  possessed  many  abbeys  of 
considerable  influence,  such  as  those  of  Egmoud  and  Kijnsburg, 
The  noble  houses  were  many  and  influential.  The  houses  of 
Esmond,  Brederode  and  Voorne  are  names  well  known  to  the 
later  liistory  of  Holland.  The  counts  were  staunch  adherents 
of  the  Church,  took  part  in  the  Crusades,  helped  the  Pope 
against  the  emperor,  and  aided  the  Church  in  the  suppression 
of  heresy,  it  was  during  the  rule  of  the  counts  that  the  towns 
of  Holland  began  to  grow  in  importance,  and  to  aid  the  counts 
against  the  encroaching  power  of  the  nobles. 

The  House  of  Holland  was  succeeded  by  the  House  of 
Henegouwen  or  Hainault  (1299).  William  III  added  Zeeland  to 
the  fief  of  Holland,  and  the  counts  of  Holland  became  counts 
of  Holland,  Heneo-ouwea  and  Zeeland.  Under  the  House  of 

O 

Henegouwen  the  trade  of  Holland  increased,  and  with  that 
the  wealth  of  the  province.  In  1345  the  House  of  Herie- 
gouwen  died  out,  and  Holland,  Zeeland  and  West  Friesland 
passed  by  succession  to  the  House  of  Bavaria.  It  was  during 
this  period  that  the  feud,  known  as  the  feud  of  the  Hoeken 
(Hooks)  and  Kabeljauwen.  broke  out.  Civil  war  disturbed  the 
country  and  injured  its  trade. 

In  1428,  after  the  death  of  John  of  Bavaria,  the  provinces  of 
Holland.  West  Friesland  and  Zeeland  passed  to  Philip  the  Good, 
and  thus  was  founded  the  House  of  Burgundy.  Philip  was 
Duke  of  Burgundy,  Flanders,  Mechlin,  Franche  Comte,  Artois, 
Saliiis,  Namur,  Brabant,  Limburg,  Hainault,  Holland,  Zeeland 
and  West  Friesland.  Philip  was  the  first  ruler  of  the 
Netherlands  who  conceived  the  definite  policy  of  gradually 
amalgamating  the  heterogeneous  countships,  dukedoms  and 
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sought  to  marry  her  to  the  Dauphin,  a  lad  of  eight  years,  or  else 
to  a  French  noble.  When  these  projects  failed  Louis  seized  the 
duchy  of  Burgundy  and  occupied  Artois.  This  roused  the  Flemish 
towns,  and  they  sided  with  the  Lady  Mary  against  the  French 
king.  She  had,  however,  to  pay  for  their  support  and  to  pro- 
mise to  maintain  their  liberties.  In  March  1477  she  granted  to 
the  Netherlands  their  great  Charter — De  Groote  Privilegie — -in 
return  for  their  assistance.  "  It  was  this  constitution  which 
Mary's  grandson  violated,  which  the  Netherlands  took  up  arms 
to  recover  and  maintain,  and  which  Holland  fought  for  during 
more  than  fifty  years,  and  finally  secured.  It  provided  that 
offices  should  be  filled  by  natives  only :  that  the  Great  Council 
and  Supreme  Court  of  Holland  should  be  re-established  and 
should  be  a  court  of  appeal,  having  no  jurisdiction  over  the  other 
tribunals:  that  the  cities  and  Estates  should  hold  diets  when 
they  chose ;  that  no  new  taxes  should  be  imposed  without  the 
consent  of  the  Estates ;  that  no  war  should  be  undertaken  with- 
out the  consent  of  the  Estates  ;  that  the  language  of  the  people 
should  be  used  in  all  public  and  legal  documents :  that  the  seat 
of  Government  should  be  the  Hague ;  that  the  Estates  alone 
should  regulate  the  currency ;  and  that  the  sovereign  should 
come  in  person  before  the  Estates  when  supply  was  required  " 
(Thorold  Rogers'  Holland,  p.  41).  It  also  provided  that  the 
sovereign  could  not  marry  without  the  consent  of  the  Estates. 
The  provinces  then  suggested  that  the  Lady  Mary  should  marry 
Maximilian  of  Hapsburg,  the  son  of  the  Emperor  Frederick  III. 
This  proposal  was  entertained,  and  in  August,  1477,  she  became 
the  wife  of  Maximilian,  and  their  son  Philip  the  Fair  was  the 
first  of  the  Austrian  line  (1482-1506). 

Philip  the  Fair  married  Johanna,  the  daughter  of  Ferdinand 
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northern  provinces  of  the   Netherlands,  soon  after  destined  to 
become  a  strong  republic. 

The  House  of  Austria  continued  the  policy  of  the  House  of 
Burgundy  to  unite  the  Netherlands  into  one  great  State.  The 
main  object  of  Charles  was  to  create  a  powerful  bulwark 
against  French  aggression.  The  States  themselves  desired  a 
defensive  union,  and  Charles  thought  that  it  was  easier  to  get 
contributions  from  the  representatives  of  the  provinces  collected 
in  one  council  than  from  seventeen  different  councils.  In  1548, 
by  the  treaty  of  Augsburg,  the  seventeen  provinces  of  the 
Netherlands  were  declared  independent  of  the  empire  though 
under  its  protection.  The  effect  of  this  attempt  at  union  was 
not  quite  what  Charles  contemplated,  for  instead  of  increasing 
the  power  of  the  House  of  Austria  in  the  Low  Countries  it  soon 
taught  the  provinces  that  if  they  banded  together  they  were 
far  better  able  to  defend  their  liberties  and  privileges  than  if 
they  stood  apart.  It  was  this  policy  of  union  which  eventually 
brought  about  the  loss  of  the  United  Netherlands  to  Philip  of 
Spain. 

In  dealing  with  the  history  of  the  law  during  the  reign  of  the 
counts,  we  are  apt  to  be  confused  by  the  fact  that  the  same 
person  is  Count  of  Holland,  Count  of  Brabant,  Count  of  Fries- 
land  and  Duke  of  Burgundy.  The  beginner  often  thinks  that  as 
we  change  from  the  House  of  Bavaria  to  that  of  Burgundy  the 
laws  of  Holland  must  naturally  be  affected  thereby,  so  that  at 
one  time  Bavarian  and  at  another  time  Burgundian  customs 
would  be  introduced.  The  reader  will  be  spared  a  great  deal  of 
this  confusion  if  he  remembers  that  whether  a  Bavarian  or  a 
Burgundian,  Austrian  or  Spaniard  ruled  over  Holland  he  always 
ruled  over  the  province  as  Count  of  Holland,  Zeeland  and 
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CHAPTER  XL 

EARLY  CONSTITUTIONAL  HISTORY  OF  THE 
NETHERLANDS. 

WE  saw  that  in  the  early  German  period  the  king  was  the  head 
of  the  State,  and  that  the  land  was  parcelled  out  into  cantons  or 
gouwen.  The  greater  part  of  the  government  was  carried  on  by 
the  king  and  his  followers,  though  at  stated  times  all  the  free- 
men assembled,  and  their  voice  determined  how  graver  questions 
should  be  solved.  Every  gouw  was  governed  by  a  chief,  whilst 
under  them  stood  the  leaders  of  the  hundred.  This  system  was 
continued  by  the  Franks,  but  owing  to  the  introduction  of 
Christianity  and  the  gradual  growth  of  towns,  to  which  the 
early  Germans  were  unaccustomed,  it  was  found  necessary  to 
modify  the  old  form  of  government.  Under  the  Prankish  mon- 
archs  it  became  impossible  to  summon  all  the  people  to  a  general 
council,  and  so  the  Frankish  sovereign  and  his  entourage  obtained 
a  power  far  more  extensive  than  that  of  the  early  German  princeps, 
As  large  provinces  fell  under  the  sway  of  the  Merovigian  and 
Carolingian  monarchs  it  was  found  necessary  to  send  deputies 
(missi)  from  the  central  government  to  control  the  provinces 
and  to  keep  the  emperor  in  touch  with  them.  The  influence  of 
the  Church  on  the  Crown  had  also  a  far-reaching  effect.  The 
ecclesiastical  power  was  mingled  with  the  temporal  in  a  manner 
wholly  unknown  to  the  early  Franks.  As  trade  increased  the 

necessity  for  towns  began  to  be  felt,  and  the  primitive  village 
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autocratic  rule  earlier  than  its  neighbours.  Its  chartered  towns 
at  first  modified  the  feudal  system  and  then  caused  it  to 
disappear  almost  entirely. 

I  shall  now  briefly  describe  the  four  Estates,  and  then  show 
how  they  were  united  in  the  great  councils  of  the  State. 

The  Estates  (Staten).— The  term  "Estates"  was  first  used 
by  Philip  the  Good  in  1428  in  the  treaty  made  by  him  with 
the  Countess  Jacoba.  Mention  was  then  made  of  the  Estates 
of  Hainault,  Holland,  Zeeland  and  Friesland.  The  term 
Staten  was  not  used  in  Holland  until  1558,  though  the 
four  Estates  existed  in  that  province  long  before. 

Sovereign   Power. — The   sovereign  power    in   the    Nether- 
lands  was    originally   vested    in   the    emperors   of   the   Franks; 
after  the  disappearance  of  the  Carolingian  monarchs  it  passed 
to  the  emperors  of  the  Holy  Roman  Empire.     This  sovereignty, 
however,  became  entirely  nominal,    for   after  the   days   of   the 
hereditary  counts  the    bond    of   allegiance  between   count  and 
emperor  was  by  no  means  strong.     The  Netherlands  were  in  the 
early  days  a  collection   of  provinces  which  had  a  common  in- 
terest, but  were   not  united   by  any  common  bond.      Nor  was 
the   whole    of   the  country   nominally   under  one   overlord,   for 
Flanders    was    a   fief    of    France.      During   the  thirteenth   and 
fourteenth    centuries    the    overlord    of    a    particular    province 
(landsheer),  whether  he   bore  the   title  of   duke,   count,  bishop 
or  lord,    except  for  the  shadowy   feudal   bond  to   the   German 
Empire,  was  the  sovereign   of   that  province.     He  made  peace 
or  war,  he  granted  privileges  and  charters,  he  levied  tolls  and 
collected  taxes,  and  disposed  of  these  as  he  thought  fit.     Dur- 
ing the  reign  of  the  House  of  Burgundy  the  sovereign  power 
of    the    various    counts    became    even    greater  than   before.     It 
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their  descendants  (Riddersehap).  In  the  province  of  Holland 
the  nobles  who  formed  one  of  the  Estates  were  persons  en- 
rolled in  the  Riddersehap  and  citable  by  special  summons 
(Resolutie  van  Holland,  19th  March,  167<S).  In  the  early 
days  they  had  their  own  courts,  to  which  their  vassals  were 
subject,  but  this  right  disappeared  with  the  disintegration  of 
feudalism.  They  retained,  however,  even  after  the  Revolution, 
a  certain  number  of  privileges. 

Clergy  (Geestelijken).  — From  the  time  of  the  Frankish 
Empire  to  the  fifteenth  century  the  influence  of  the  clergy  was 
very  great,  both  directly  and  indirectly.  The  influence  of  the 
Church  was  exerted  directly  through  her  wealth  and  her  large 
territorial  holdings,  such  as  the  bishopric  of  Utrecht,  and  indi- 
rectly because,  amidst  a  people  lacking  in  civilisation  and 
knowledge,  she  was  the  proud  possessor  of  learned  and  educated 
men.  Moreover,  the  Church  represented  the  might  of  ancient 
Rome,  which,  though  traditional,  was  during  and  even  after 
the  middle  ages  a  strong  moral  force.  In  the  course  of  time, 
however,  the  influence  of  the  Church  began  to  decline.  In  the 
State  the  Church  was  represented  by  the  large  abbeys,  and  as 
these  became  corrupt  they  lost  their  moral  force.  In  Gelclerlaiid 
the  Church  ceased  to  have  any  influence  in  matters  of  State. 
In  Holland  even  the  Abbot  of  Egmond  had  no  voice  in  the 
administration.  In  Zeeland  and  Friesland  the  power  of  the 
Church  was  greater  than  in  Gelderland  or  Holland.  As  a 

o 

general  rule,  however,  it  may  be  said  that  the  Church  exercised 
a  greater  temporal  control  in  the  south  than  in  the  north,  and 
the  wealthy  abbeys  of  Hainault  exerted  during  the  reign  of  the 
House  of  Austria  considerable  influence  in  matters  of  State. 

After  the  Reformation  and   after  the   establishment  of  the 


HISTORY   OF    I  Hi:   ROMAN    DUTCH    I.  AW 


•   iiiriuenct-  in 

I  'i  Holland  I  MM]  and  their 

-  State,  and  I  ,ues 

1  cl    ril 
Rom 

_ 
Th'-ir  jin 

!i   I  In-    \  X  X  I  V     \ 
•.-.luli.  •  '.      i  'tiim-h  i 

i 

iiitlii<-i!  yy   in    n. 

I  ^ly    great    during    1  beenth     .'.ml 

in    I  I  'Maii'l  .-iinl  in  i  h, 
l    tin-   towns    is    -in  r 

in  1  f   Holland.      S 

inti' 

r  ilui-:    u  :      of  the  Hous 

'luiiii_  !  .'  tin-    ruling    i  hi 

-li-\  «•!'  ipmi  n 
I  >ntcii  ;    i  \\<-    ii  .  law    v 

t  hi- 

i     !  I         .  ;i.  i. 

I  •  N  . 

I  ! 

s 

1        .'ill  .  .'.   M^ 

111   '         I  .         '  tin*  wealth 


EARLY  CONSTITUTIONAL  HIST.  OF  NETHERLANDS.     71 

position  of  such  places  as  Paris,  Rheims  or  Cologne.  It  was 
during  the  Crusades  that  the  southern  towns  of  the  Netherlands 
began  to  grow  in  importance,  but  it  was  not  until  the  thirteenth 
century  that  the  towns  of  the  northern  provinces  exerted  any 
real  influence.  The  Crusades  gave  an  impulse  to  trade,  not  only 
along  the  coast  of  the  Mediterranean,  but  even  on  the  shores  of 
the  German  Ocean.  The  Crusaders  brought  to  the  West  a 

O 

knowledge  of  the  commercial  instincts  and  the  civilisation  of 
the  East.  The  road  followed  by  the  Crusaders  became  the  trade 
route,  and  along  this  route  sprang  up  prosperous  towns.  In 
order  to  pay  for  the  Crusades  the  counts  wanted  money,  and  as 
the  traders  in  the  towns  were  the  only  people  from  whom  this 
commodity  could  be  got  the  counts  granted  them  liberties,  and 
they  in  turn  gave  money.  The  preparations  for  a  Crusade  were 
left  to  the  burghers  of  the  towns,  and  in  this  way  a  great  deal  of 
money  was  earned.  The  nobles  found  it  easier  to  get  money 
from  the  towns  than  from  the  cultivators  of  the  soil,  and  so  in 
time  they  came  to  recognise  that  their  own  prosperity  depended 
directly  on  the  opulence  of  the  towns  in  their  possession. 

The  count  stipulated  with  the  town  that  he  was  to  receive 
yearly  a  certain  sum,  and  in  consideration  of  this  grant  he 
conceded  certain  privileges  to  its  citizens.  These  privileges 
took  various  forms.  Sometimes  it  was  the  rio-ht  to  elect 

o 

magistrates,  at  other  times  the  exemption  from  military  ser- 
vice or  the  right  to  levy  toll  by  road  or  river.  The  rapid 
increase  of  the  trade  of  the  Low  Countries  with  England, 
France,  the  Hanseatic  towns  and  other  localities  brought  in 
its  train  contracts  and  treaties.  Regulations  had  to  be  made 

O 

as  to  payments,  and  as  to  the  consequences  of  failure  to  meet 
obligations.  The  laws  of  a  pastoral  and  agricultural  com- 
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One  of  the  oldest  keuren  was  that  granted  by  Count 
William  I  and  the  Countess  Joanna  of  Flanders  to  the  town 
of  Middelburg.  It  was  signed  in  1217,  and  was  the  model 
upon  which  many  privileges  were  granted  in  later  years  to 
the  various  cities.  The  epitome  of  this  charter  as  given  by 
Motley  (Rise  of  Dutch  Republic,  vol.  1,  p.  31)  is  as  follows: 
"'  The  inhabitants  are  taken  into  protection  by  both  the  counts. 
Upon  lighting,  maiming,  wounding,  striking,  scolding :  upon 
peace-breaking,  upon  resistance  to  peacemakers  and  to  the 
judgment  of  schepenen  ;  upon  contemning  the  Ban;  upon  selling 
spoiled  wine,  .  .  .  fines  are  imposed  for  the  benefit  of  the 
count,  the  city  and  sometimes  the  schepenen.  To  all  Middel- 
burgers  one  kind  of  law  is  guaranteed.  Every  man  must  go 
to  law  before  the  schepenen.  If  any  man  being  summoned 
and  present  in  Walcheren  does  not  appear  or  refuses  submis- 
sion to  sentence  he  shall  be  banished,  with  confiscation  of 
property.  Schout  and  schepenen  denying  justice  shall,  until 
reparation,  hold  no  tribunal  again.  A  burgher  having  a  dis- 
pute with  an  outsider  (buiten  nuin)  must  summon  him  before 
the  schepenen.  An  appeal  lies  from  the  schepenen  to  the 
count.  No  one  but  a  householder  can  be  a  witness.  All 
alienation  of  real  estate  must  take  place  before  the  schepenen. 
If  an  outsider  has  a  complaint  against  a  burgher  the  schepenen 
and  schout  must  arrange  it.  If  either  party  refuses  submis- 
sion they  must  ring  the  town  bell  and  summon  an  assembly 
of  all  the  burghers  to  compel  him.  Any  one  ringing  the 
town  bell  except  by  general  approval  and  any  one  not  appear-, 
ing  when  it  tolls  are  liable  to  a  fine.  No  Middelburger  can 
be  arrested  or  imprisoned  in  Holland  or  Flanders  except  for 


crime." 
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and  maintaining  its  rights  and  privileges.  Vroedschappen  pro- 
bably existed  long  before  the  concession  of  Philip,  though  Delft 
appears  to  have  been  the  first  vroedschap  which  obtained 
sovereign  recognition.  It  was  not  a  town  council,  such  as  we 
know,  to  manage  the  affairs  of  the  town,  but  a  political  body  to 
watch  over  and  protect  its  liberties  and  privileges. 

In  course  of  time  the  vroedschappen  of  the  other  towns 
obtained  state  recognition,  and  during  the  rule  of  the  Bavarian 
and  Burgundian  Houses  the  vroedschappen  played  important 
political  roles.  When  the  towns  obtained  recognition  as  one  of 
the  Estates  the  vroedschappen  elected  some  of  their  members  to 
represent  the  town  in  the  councils  of  the  State.  In  this  respect 
the  towns  of  the  southern  provinces  were  far  more  energetic 
than  those  of  Holland.  The  former  were  always  anxious  to  be 
represented,  whilst  the  latter,  at  any  rate  before  the  sixteenth 
century,  sought  to  avoid  the  expense  and  trouble.  In  Holland 
the  representatives  of  the  towns  were  usually  persons  who  had 
held  some  office  such  as  schout,  baljuw  or  schepeu,  and  were 
known  as  the  leden  van  de  Gereclite.  The  towns  of  Holland 
had  the  privilege  of  electing  certain  men  to  a  collegie  or  kies 
collegie  from  the  noblest  and  wealthiest  of  the  citizens  (uit  den 
buik  der  stede),  and  from  these  alone  could  the  count  appoint  his 
magistrates  and  high  officials.  In  this  way  gradually  grew  up  a 
powerful  and  wealthy  burgher  aristocracy  which  in  time  acted 
as  a  strong  check  on  the  absolutism  of  Philip  of  Spain. 

The  government  of  the  towns  was  entrusted  to  a  baljuw, 
hoofdschout  or  schout  with  a  certain  number  of  advisers  called 
schepenen,  or  sometimes  raden.  As  the  towns  increased  poort- 
meesters,  burgermeesters  or  schatmeesters  (burgomasters)  were 
appointed  out  of  the  raden  or  councillors. 
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a  precious  possession.  Between  the  thirteenth  and  fourteenth 
centuries  the  towns  of  Holland  followed  the  example  of  the 
larger  towns  of  Germany,  such  as  Cologne  and  Strasburg,  and 
collected  all  that  was  important  in  these  registers  into  a  kind  of 
law-book  for  the  town,  called  in  Holland  a  stadboek,  in  Germany 
a  stcbdibuch.  These  stadboeken  are  of  the  greatest  interest  to 
both  the  legal  historian  and  the  antiquarian.  I  do  not  think  it 
will  be  out  of  place  at  this  stage  to  give  some  account  of  one  of 
these  stadboeken.  It  will  enable  us  to  form  some  idea  of  the 
state  of  the  laws  and  the  administration  of  justice  in  those  far- 
off  days. 

Each  town  had  its  own  body  of  municipal  law,  but  this  was 
so  different  from  what  we  understand  by  municipal  law  that  it 
would  be  very  misleading  to  use  that  term.  I  prefer,  therefore, 
to  adopt  the  term  "  local  law,"  though  I  know  that  this  is  also 
open  to  great  objection.  As  a  matter  of  fact  we  find  that  each 
town  had  a  body  of  laws  and  regulations  which  applied  to 
matters  of  great  weight  and  importance  as  well  as  to  things  of  a 
most  trivial  nature.  In  many  respects  they  remind  one  of  the 
Transvaal  Grondwet,  which  regulated  the  gravest  affairs  of 
State  in  one  part,  and  in  another  the  duties  and  charges  of  the 
market-master.  The  scientific  study  of  law  was  unknown,  and 
men  made  their  laws  as  the  necessities  called  for  them,  without 
any  regard  to  order  and  sequence.  After  the  revival  of  learning 
and  the  assiduous  study  of  the  Corpus  Juris,  a  great  change 
came  over  the  scene,  and  these  undigested  local  laws  gave  place 
to  the  scientific  treatises  of  a  Grotius  or  a  Voet,  though  even 
then  the  different  districts  and  towns  retained  their  own 
peculiar  privileges  and  customs.  In  order  to  illustrate  the  local 
legislation  of  the  fourteenth  and  fifteenth  centuries,  I  shall  take 
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with  succession  the  stadboek  incidentally  treats  of  legitimacy, 
the  children  of  monks  and  nuns,  secret  marriages  and  the  sale 
of  an  inheritance.  This  shows  that  logical  sequence  was  not 
a  matter  of  great  importance  in  those  days. 

The  third  book  or  chapter  begins  by  telling  us  what  fines 
and  penalties  a  person  incurs  by  breaking  the  law.  It  then 
goes  on  to  treat  of  the  penalties  or  damages  a  person  incurs 
for  slandering  another.  For  the  first  offence  the  slanderer  had 
to  pay  half  a  mark  to  the  town  and  another  half  to  the  party 
slandered.  Similar  provisions  are  found  in  the  laws  of  Amster- 
dam and  many  other  cities  of  the  Netherlands.  After  this 
follows  a  series  of  special  libels  or  slanders,  such  as  calling  a 
person  a  knave,  a  whoreson,  a  murderer,  &c.,  with  the  appro- 
priate special  penalty  for  each.  This  book  then  proceeds  to 
deal  with  various  kinds  of  assaults  and  maiming  and  the 
penalties  attached  to  each  limb  that  is  cut  off  or  injured.  The 
fourth  book  deals  with  homicide,  riot  and  serious  breaches  of 
the  peace.  It  begins  with  the  words  De  Wf-rgeldo  dats  man  geld, 
and  then  goes  on  to  deal  with  the  various  penalties  for  man- 
slaughter. The  30th  article  of  this  book  treats  of  a  curious 
old  custom  which  seems  to  have  prevailed  throughout  the 
greater  part  of  the  Netherlands.  If  a  person  was  killed,  and 
it  was  not  a  deliberate  murder,  the  guilty  party  \vas  bound  to 
pay  wergeld  both  to  the  town  and  to  the  relatives  of  the 
deceased;  if,  however,  it  was  not  known  who  had  committed 
the  homicide  it  was  the  custom  for  one  of  the  relatives  of  the 
dead  man  to  go  to  the  grave  and  to  call  upon  the  unknown 
perpetrator  or  his  relatives  to  pay  the  wergeld.  This  book  pro- 
vides that  if  he  does  not  come  forward  to  pay,  after  being 
called  upon  to  do  so  over  the  grave,  then  the  homicide  will  be 
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check  gambling  by  imposing  severe  penalties  on  the  keep- 
ing of  gaming  houses.  Article  2  provides  that  "  He  who 
by  gambling  wins  the  clothes  off  another's  back  shall,  if  the 
clothes  are  of  any  value,  forfeit  five  marks  to  the  town." 
In  Amsterdam  a  person  was  allowed  to  lose  the  money  he  had 
with  him  and  his  clothes,  but  no  more.  In  the  next  article, 
however,  a  certain  form  of  dice  play  called  worp  tafel  was 
permitted,  provided  it  was  not  indulged  in  at  night.  If  a 
person  played  with  loaded  dice  he  was  punished,  and  the 
money  he  won  was  forfeited  to  the  town,  and  not  returned  to> 
the  loser.  The  next  and  following  articles  deal  with  robbery, 
theft  and  their  punishments,  and,  after  discussing  witchcraft, 
coining  offences  and  poisoning,  it  suddenly  proceeds  to  consider 
the  punishment  for  living  with  another  man's  wife.  The  book 
ends  up  with  a  few  articles  regarding  pleading,  which  are  rather 
important.  "  Neither  man,  widow,  minor  nor  guardian  may 
bring  an  action  on  worldly  matters  before  an  ecclesiastical  court." 
If  he  did  he  forfeited  one  mark  to  the  town.  Such  cases,  how- 
ever, as  were  customarily  brought  before  the  ecclesiastical  courts 
he  might  bring  without  fear  of  penalty,  but  the  onus  of  proving 
the  custom  lay  on  the  plaintiff.  When  once  a  matter  had  been 
disposed  of  in  the  civil  courts  it  might  not  be  again  ventilated 
before  the  Church  courts,  and  if  it  were,  the  penalty  was  one 
mark.  In  Utrecht,  where  the  sovereign  lord  was  a  bishop,  the 
ecclesiastical  court  had  great  influence.  This  was  a  source  of 
friction  between  Utrecht  and  Groningen.  We  find,  therefore,, 
that  the  stadboek  provides  that  no  priest  in  Groningen  may  act 
on  any  instructions  of  the  Bishop  of  Utrecht  if  such  are  nil 
conflict  with  the  privileges  of  the  town.  The  priest  is  told; 
that  he  must  disobey  the  orders  of  the  bishop  and  report  the. 
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late  all  the  relations  of  the  citizens  towards  each  other.  Where 
the  stadboek  was  not  sufficient  to  decide  a  question  recourse  was 
had  to  the  Jus  Frisicum  or  the  Capitularia  of  the  emperors,  or 
to  the  Roman  law.  This  occurred  more  especially  towards  the 
end  of  the  fifteenth  century. 

Groningen  has  been  merely  taken  as  an  example.  Every 
town  of  any  importance  had  its  local  laws,  and  as  these  were 
usually  insufficient  to  meet  the  numerous  cases  that  fell  out- 
side of  their  provisions  it  was  everywhere  necessary  to  fall 
back  upon  some  wider  system  of  law.  We  have  seen  that  in 
Groningen  the  Lex  Frisica  was  appealed  to,  but  in  the  provinces 
of  Holland  and  Zeeland  the  Lex  Salica,  and  sometimes  the  Lex 
Ripuaria,  were  resorted  to  in  the  first  instance,  together  with 
the  modifications  introduced  by  the  Capitularia.  If  these,  how- 
ever, were  insufficient,  the  Roman  law  was  appealed  to.  In 
Utrecht  the  Canon  law  had  great  influence,  for  there  the  ad- 
ministration of  justice  was  very  largely  in  the  hands  of  the 
ecclesiastics. 
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the  war  witli  France,  and  to  proclaim  Philip's  son  Charles  as  his 
successor.  From  that  time  onwards  it  became  the  custom  to 
summon  representatives  from  the  towns  to  the  General  Council 
together  with  the  nobles  and  clergy.  No  particular  rule  was 
followed  in  summoning  the  towns,  though  apparently  the  large, 
towns  were  always  appealed  to,  and  the  smaller  only  when  the 
count  thought  tit  to  do  so.  Dordrecht,  Haarlem,  Leyden,  Belt'-. 
Gouda  and  Amsterdam  were  always  summoned,  and  in  1553  a, 
petition  was  presented  to  Charles  V  by  Rotterdam,  Schoonhoven, 
Gornichem,  Schiedam,  Heusden,  Vlaardigen,  the  Hague  and 
other  towns  with  a  request  that  representatives  from  them  also 
might  be  summoned.  In  1583,  after  the  War  of  Independence, 
twenty-three  towns  were  summoned  to  the  Great  Council  of  the 
States-General. 

The  representatives  of  the  towns  were  not  elected  by  the 
burghers,  but  by  the  vroedschappen,  or  in  some  cases  by  the 
kies  collegies,  and  in  a  few  others  by  the  guilds.  As  the  various 
counts  were  not  kings  of  a  definite  territory,  but  overlords  of 
separate  provinces  before  the  rule  of  the  House  of  Burgundy, 
the  count  seldom  summoned  a  General  Council  of  the  various 
provinces.  If  he  wished  the  advice  of  his  Estates  he  convoked 
an  assembly  in  each  province,  so  that  the  Estates  of  Holland 
might  be  summoned  independently  of  the  Estates  of  Friesland, 
Zeeland  and  the  other  provinces. 

An  important  Council  of  State  created  in  1455  was  the  Great, 
Council  of  Mechlin.  The  object  of  Philip  in  creating  this 
council  was  mainly  to  establish  a  supreme  court  of  appeal  for 
all  his  provinces.  Its  influence  in  the  unification  of  the  Roman- 
Dutch  law  was  very  great,  though  it  was  always  looked  upon 
with  distrust  by  the  provinces  as  an  infringement  on  their 
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stituted  the  backbone  of  the  Netherlands.  In  this  General 
Council,  therefore,  we  see  the  precursor  of  the  States-General 
of  the  seven  provinces  which  formed  the  supreme  governing 
body  of  the  Dutch  Republic.  An  account  of  the  States- 
General  and  the  States  of  Holland  will  be  given  in  the  next 
chapter. 
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The  great  influence  which  the  Reformation  had  in  moulding; 
the  later  history  of  Holland   must  not  be  overlooked.     It  was 
not  a   sudden   outburst  of    religious    enthusiasm.      For    a    long- 
time  past    the    people    of    the    Netherlands    had    been    dissatis- 
fied with    the   dissolute   lives   and    selfishness    of    the    monastic 
orders.      Gerard   Groote  (1340-84),  Wessel   Gansfort  (1419-89), 
and    Erasmus    (1467-1536)   were    all   reformers.       The   glowing- 
embers  were  ready  for  a  Luther  to  cause   them    to   burst    into 
flame.     The  persecutions  of  Charles  V  and  of  Philip  of  Spain 
only  tended  to  harden  the  hearts  of  an  obstinate  and  courageous 
people,  and    to   drive   them   to  extreme   Calvinism.     Hatred   of 
foreign  tyranny  and  the  love  of  freedom,  especially  the  freedom 
of  religious  worship,  caused  the  Dutch  to  draw  the  sword  :  an 
indomitable  courage  and  a  firm  trust  in   Providence  kept  that 
sword  in   their  hands  until  the  tyrant  was  conquered  and  the 
Protestant   religion    safe.      The   revolutionary   States    cried   out 
for    tolerance    of    the    Protestant  religion  ;   the   victorious   Re- 
public was   as   intolerant   of  Roman  Catholicism  as  Philip  had 
been    of    Protestantism.      The    Calvinistic    Church    became    a 
pillar    of    the    State,    and    demanded    that    all    officials    of    the 
Republic    should    be    Protestants.      As    we    shall    see    later    <>n, 
the  laws   which  had  grown  up  under  the  aegis  of    the  Church 
were  altered.     Marriage  was  no  longer  regarded  as  a  sacrament, 
and  the  authority  of  the  Canon  law  was  completely  undermined. 

r 

The  story  of  William  of  Orange  is  familiar  to  every  one. 
On  the  9th  August,  1559,  William  received  his  commission 
from  Philip  II  as  Stadhouder  of  Holland,  Zeeland,  and  West 
Friesland.  The  title  of  stadhouder  lias  nothing  to  do  with 
the  word  stad,  meaning  a  town.  It  is  derived  from  the  word 
steede.  and  means  the  steede  or  plcwts  kouder,  i.e.  the  person 
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reignty,  but  it  placed  no  hereditary  sovereign  in  his  place.  An 
attempt  was  made  to  place  Francis,  Duke  of  Alencon  and  Aiijou, 
at  the  head  of  the  confederacy,  but  this  failed  because  Holland  and 
Zeeland  would  have  no  other  sovereign  than  William  of  Orange. 
There  were,  therefore,  two  confederacies — Holland  and  Zeeland 
under  the  stadhoudership  of  William,  and  the  rest  of  the 
provinces  under  the  leadership  of  the  Duke  of  Anjou.  The 
Prince  of  Orange  refused  to  accept  the  title  of  Count  of  Holland. 
He  preferred  to  retain  the  title  of  Stadhouder  until  the  end  of 
the  war. 

By  the  Act  of  Abjuration  the  provinces  declared  that  the 
King  of  Spain  had  no  authority  over  the  Netherlands,  and  the 
use  of  his  name  and  seal  was  forbidden  under  severe  penalties. 
In  1582  the  Prince  of  Orange  accepted  the  hereditary  sove- 
reignty of  Holland  and  Zeeland  under  the  title  of  "  Graaf  van 
Holland,"  but  before  the  preliminaries  had  been  completed  he 
was  assassinated  by  the  hand  of  Balthazar  Gerard.  Upon  his 
death  the  Catholic  provinces  of  the  south  made  their  peace  with 
the  King  of  Spain.  After  the  Act  of  Abjuration  the  sovereignty 
of  the  United  Provinces  resided  in  the  people  as  represented  by 
the  Estates  of  the  nobles  and  the  towns.  The  Estates  had  wished 
to  confer  the  sovereignty  upon  William,  but  after  his  death  they 
retained  it  in  their  own  hands. 

The  States-General  established  a  State  Council  to  exercise 
the  executive  power  in  the  provinces  of  Holland,  Zeeland, 
Utrecht,  Friesland  and  such  parts  of  Flanders  and  Brabant  as 
formed  part  of  the  Union.  At  the  head  of  this  council  was 
placed  the  young  Maurice,  son  of  William  the  Silent,  with  the 
title  of  Stadhouder  of  Holland,  Zeeland  and  West  Friesland. 

The  constitution  as  established  in  1584  remained    the    con- 
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(4)  To  promulgate   Placaats  and   Ordinances  affecting  the 

seven  provinces ; 

(5)  To    appoint    officials,    control    the    mint    and    do    such 

things  as  affected  the  welfare  of  the  Union. 
The  nobles  were  represented   in  the   Council,   but  they  had 
only  one  vote,  and  this  was  recorded   by  the  Raadpensionaris. 
After   1608   eighteen    towns   were    represented  in   the    Council, 
each  with   one  vote,  recorded  \>y  the  pensionary  of   the  town. 
The  provincial  councils  (Staten  van  Holland,  Grelderland,  &c.) 
made    laws  affecting   the    provinces,   levied    taxes    each   for  its 
own  province,  and  appointed  both  superior  and  inferior  magis- 
trates.     Gradually,  however,  Holland  sought  to  obtain  the  first 
political    place    amongst    the    provinces.      She    began    to   assert 
that    the    States    of    Holland    were    independent,    and    that    in 
them   resided   the   sovereign   power  of    Holland.      She   did  not 
wish    to    withdraw    from    the    Union,    but    she    desired    to   act 
independently  where  she  thought  fit,  and  so  by  virtue  of  her 
wealth   and   power  to   obtain   the   hegemony   of    the   provinces. 
The    death    of    William    II    (1650)    gave    her    the    opportunity. 
From    1650    to    1672   there   was    no    stadhouder.      During   this 
time  Holland  usurped  the  lead  of  the  other  provinces,  and  the 
latter   were  obliged   to  acquiesce.      Hollanders  were  appointed 
as  officials  in  nearly  all  the  provinces,  and  Hollander  influence 
was  exerted  in  every  quarter  of  the  Union.     In  1658  de  Wit, 
at  the   age   of  twenty-eight,   was,   as    Raadpensionaris,   at    the 
head  of  the  Republic,  and  the  main  objects  of  his  policy  were 
the  aggrandisement  of  Holland  and  the  downfall  of  the  House 
of  Orange.     The   former  object  was  attained,  but  the  murder 
of  de  Wit  and  the  war  against  Louis  XIV  brought  back  the 
stadhoudership  under  William  III  (1672).      After  the  death  of 


— — 


~          - .  -  _ 

------  - 

.  •• 

-tf      lie    JK*T     3WMS.    STTM  JIUHMI/-       -'. 

• 
-    -  J-v     .:.-,      .r--^-   -~~ 

'~    - 

-    .    .  •  •  ~ 

wa*«  4s*     i    rr       . 

* . 

_  _ 


^ 
•  -     -,  •  -.^  Tfri 

- 
:-* 

^  •  .  -. 


- 

-/..     x   -        .:         ..-         N 


v       -         .._._    ., 


HI>n>|!Y    "KTMK    K<»M\N    hl'TCH    LA\\ 


\\.ix  rall<"l   in  r.intra'l:  th»-   hodit-     •  '.    Germanic    «»r 

Franki-li  law.     It  '•irit>-   Mi'bji-ct  of  controversy 

at    uli.r  ,ni.-  il,.     /.       Rotnana   wa>  introduced   iui"  tli«- 

\      h.'ilai.'U        "-    IIP      :nitli"i^    il.-ny    th.;'      K    man       :  .'•     liad    any 

intlii-  -in-'-     in     ll'iliaml.        |-'"«-L'Miia    Aii'li'-a--    (Hi  •!-    iv, 

p.    j  .  .  'I'),.-    Force   <>\    tli       K  IUQ  w    in     H-.llan.l    and 

|     n   Formed  a  -iil.j.-i-t    For  discussion.      A-   i'ar  BUS 

•fei-s    to    tli'-    i|U'-»t  i>  MI     u  li'-i.    and     liy    wl     '  01 

it    Iia>    iii-cii    incorporated   tin-  nr.  mu-f 

h  uitl'  -  icll    a    1.  g  1    tli--    K"inaii    ia\\     lia-    n- 

.    \\',-  see,  i  herefore    '  hei  e   has   ne>        I  ;•    '•• 

i  ;  ,.  a   -ul'-i-i 

|        1  7^J     ih,       I  Irusseln     AiMilnny     \<i  '     tli"     I'"! 

(iiiestion  :    li-fi/i*  </"''     •  '  Hmn'iin   •  ->    <! 

•,  /;,/.v    nutrich  •• 

.,  ,  .  \  i.    !  ,!\    \\  aw  crov  lied 

[einy    an        i  '      i      was  no  trace  ol    th.-    K"p 

lau    iia\  in-    been  ill  f  Nel  II-T! 

,i    it    \\-a-.   uol  ^jni.sed  '"til 

in  ury        Tlii-    fall.  1»    .1    '• 

!  in      RU] 

i;  i 
v 

'  i 
i.' 

• 
. 


LEX  ROMANA  DURING  THE  FRANKISH  PERIOD.     97 

foreign  law  some  time  after  the  rule  of  the  counts.  The 
tenacity  with  which  all  people,  and  the  German  nations  in 
particular,  cling  to  their  laws  and  customs  seems  to  militate 
against  the  view  of  a  sudden  introduction  of  the  Roman  law. 

O 

If  we  accept  the  view  that  the  Lex  Romano,  prevailed  and 
was  appealed  to  throughout  the  Prankish  dominions  and, 
therefore,  in  the  Netherlands,  at  the  time  when  the  monarchy 
of  the  Merowiffs  was  founded,  then  the  gradual  extension  of 

~  c^ 

its  authority  in  Friesland,  Holland  and  the  other  provinces 
of  the  Netherlands  is  easily  understood.  But  if  we  accept 
the  conclusion  that  the  Roman  law  was  not  in  any  way 
appealed  to  until  the  fourteenth  century,  then  it  becomes 
difficult  to  understand  its  complete  and  universal  reception  a 
few  centuries  later.  This  reasoning  is  purely  a  priori  ^nd 
therefore,  by  no  means  conclusive  ;  but  I  think  that  the  con- 
clusion arrived  at  can  be  supported  by  sufficient  facts  to 
justify  the  acceptance  which  it  has  received  from  such  writers 
as  Merula,  Huber,  Raepsaet,  Van  der  Spiegel  and  De  Haas. 

We  have  seen  that  for  four  centuries  the  Romans  ruled  in 
the  Netherlands.  During  that  time  no  doubt  Roman  laws  and 
customs  exercised  some  influence  on  the  people ;  but  as  this 
period  was  followed  by  the  invasions  of  the  Saxons  and  Frisians 
almost  all,  if  not  all.  traces  of  Roman  law  must  have  disap- 
peared. We  cannot,  therefore,  regard  the  Roman  occupation  as 
the  period  from  which  dated  the  adoption  of  the  Roman  law. 
It  was  not  until  after  the  introduction  of  Christianity  into  the 
Netherlands  that  the  Roman  law  once  more  began  to  influence 
the  settlement  of  disputes.  The  ecclesiastics  did  not  refer 
directly  to  the  Roman  law,  for  their  law  was  to  be  found  in  the 

canons  of  the  Church  ;  but  these  very  canons,  as  I  shall  endeavour 
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coinite,  exemplar  aueioritatiS.  Alaric  enjoined  that  this  Bre- 
viarium should  be  regat-ded  as  an  authoritative  code,  for  he 
says:  Providers  ergo  te  convenit  ut  in  foro  tuo  nulla  aim  /<.<• 
neque  juri*  formula  proferri  vel  recipi  praesumatur.  This 
Brer/a i-!ii,m  contained  not  only  a  summary  of  the  Codex  Theo- 
dosianus,  but  also  extracts  from  the  Institutes  of  Gaius,  and 
the  Sentences  of  Paul. 

Heineccius  (Hist.  Jur.  Germ.  1,  1,  15),  Van  der  Spiegel 
(Oorsprong,  p.  74)  and  Savigny  (History  of  Roman  Laiv  in 
Middle  Ages,  chaps.  8  and  9)  are  of  opinion  that  this  Breviarium 
was,  during-  the  earlier  part  of  the  middle  ages,  the  favourite 
text-book  from  which  the  principles  of  the  Roman  law  were 
gathered.  It  was  frequently  called  the  Codex  Theodosianus, 
Leges  Theodosianae  or  even  simply  the  Lex,  Romana.  Although 
the  law-books  of  Justinian  were  promulgated  soon  after  the 
compilation  of  the  Breviarium,  it  was  not  until  a  much  later 
date  that  they  became  familiar  to  the  jurists  of  western  Europe. 
As  we  have  already  seen,  the  Franks  were  not  in  the  habit  of 
suppressing  the  laws  of  those  whom  they  conquered.  There 
existed,  therefore,  in  France,  on  both  sides  of  the  Loire,  recog- 
nised bodies  of  law  which  were  known  by  the  generic  term  of 
Lex  Romana,  and  of  these  the  Brcria  ritim  Alaricum  came  in 
time  to  be  considered  as  the  most  convenient  text-book. 

In  addition  to  the  Breviarium  there  existed  another  com- 
pilation, also  mainly  based  on  the  Theodosian  Code  and  chiefly 
used  by  the  Burguiidians,  called  the  Librum  Responsorum 
Papiani  (Hein.  Hist.  Jar.  Germ.  2,  1,  15,  17).  Both  these  text- 
books were  used  throughout  the  Frankish  monarchy,  and 
therefore,  also  in  the  Netherlands  when  reference  had  to  be 

made  to  the  Lex  Romana.     Though  botn  the  Lex  Salica  and  the 
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The  learned  men  of  those  days  were  the  ecclesiastics,  and 
they  were  also  the  lawyers  of  that  time.  In  the  Roman  laws 
they  found  the  Church  supported  as  a  State  institution,  and 
respect  inculcated  for  her  functionaries  and  her  possessions. 
What  therefore  was  more  reasonable  than  that  they  should  teach 
a  reverence  for  the  Roman  law  and  reliance  on  its  authority. 
Gregory  of  Tours  thus  praises  a  certain  Andarcius  (bk.  4,  c.  41) : 
Quod  operibus  Fergilis,  Je</!*  Theodosianqe  libris,  art.cque  calculi 
adplene  eruditus  fuerit  (Van  der  Spiegel,  pp.  74-77). 

In  his  History  of  the  Roman  Law  in  tin-  Middle  Ages 
Savigny  devotes  several  chapters  to  the  influence  of  the  Roman 
law  in  the  Frankish  monarchy.  He  points  out  that  in  the 
Capitularia  there  are  many  references  to  the  Roman  law.  The 
books  from  which  these  are  taken  are  principally  the  Breoiarium, 
the  Code  of  Theodosius,  the  Epitome  of  Julian,  the  Sentences  of 
Paul,  and  in  the  later  laws  even  the  Code  of  Justinian.  Van  der 
Spiegel  (p.  81)  quotes  a  capitulare  of  Charles  the  Bald  in  which 
these  words  occur:  tittper  illam  legem  (Romanam)  vel  contra 
ipnam  legem  nee  antecessores  nostri  quodcumque  capitulum 
xlatuerunt  nee  aliquid  constituimus. 

Savigny,  dealing  with  the  extant  documents,  says  (ch.  9, 
sec.  37),  "There  exists  a  number  of  documents  which  bear  testi- 
mony to  the  use  of  the  Roman  law  in  the  Frankish  Empire." 
He  then  proceeds  to  enumerate  a  large  number  of  these,  but 
as  they  refer  exclusively  to  France  it  is  unnecessary  to  quote 
them  here.  In  dealing  with  the  teaching  of  Roman  law  in  the 
Frankish  monarchy  he  tells  us  that  there  were  in  those  days  no 
schools  of  law  properly  so  called.  The  study  of  law  both  for  the 
Gallo-Romans  and  for  the  Germans  was  practical.  The  notaries 
and  the  scabini  had  a  practical  knowledge  of  law,  but  the  sources 
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Day  of  Judgment  they  will  be  judged  neither  by  the  laws  of  the 
Romans,  nor  of  the  Salic  Franks,  nor  yet  of  the  Burgundians, 
but  by  the  laws  of  God  "  (Van  der  Spiegel,  p.  83). 

As  the  Capitularia  gradually  became  more  and  more  com- 
plete they  took  the  place  of  the  various  German  and  Frank  ish 
laws.  The  Lex  Romana  also  lost  a  great  deal  of  its  force, 
though  part  of  it  was  no  doubt  incorporated  in  the  Capitularia. 
There  is  frequent  reference  in  the  Capitularia  to  the  Lex 
Romana:  "  Ut  justa  Romanam  legem  hoc  corrigantur ; "  "Inter 
Romano*  iwgotia  causa  rum  Romanis  legibus  praecipiumus 
terminari"  (Hein.  Jur.  Germ.  2,  1,  44;  Capit.  4,  sec.  45).  In 
a  constitution  of  Chilperic  reference  is  made  to  the  Lex 
Tricenaria,  which  is  taken  directly  from  the  Codex  Theodo- 
Ht<t  nus.  Wherever  business  was  carried  on  to  any  extent  the 
native  laws  and  customs  of  the  Germans  were  quite  inade- 
quate to  deal  with  the  new  order  of  things,  and  the  principles  of 
the  Lex  Romana  were  resorted  to  in  order  to  supplement  the 
lacunae  of  the  Frankish  laws. 

The  Lex  Romana  was  never  recognised  in  the  Netherlands, 
either  during  the  period  of  the  Frankish  monarchy  or  during  the 
rule  of  the  Counts,  as  the  common  law  of  that  territory.  It  was 
only  admitted  in  a  modified  form  to  supplement  the  deficiency 
in  the  local  laws  and  customs.  All  that  I  have  tried  to  show  is 
that  during  the  Frankish  period  the  Roman  law  was  not  dead  and 
forgotten,  and  that  when  later  on  it  played  so  vigorous  a  part  in 
the  legal  system  of  the  Netherlands  it  was  not  appealed  to  as  a 
newly  discovered  system  of  jurisprudence,  but  as  a  system 
which,  for  several  centuries  before  the  birth  of  the  Bologna 
school  of  law,  had  been  referred  to  in  the  courts  of  the 
Netherlands. 
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Mabillon  called  the  tenth  century  a  century  of  slaughter  and 
misery  (saeculum  ferraum  et  infaustum).  No  wonder  that 
during  these  dark  ages  Latin  had  lost  ground  as  a  language, 
and  Roman  law  was  in  a  period  of  decadence.  The  Council 
•of  Maj'ence  (847  A.D.)  complained  that  the  priests  were  igno- 
rant 'of  Latin,  and  enjoined  them  if  they  could  not  compose 
sermons  to  read  the  homilies  in  the  vulgar  tongue.  It  seems 
quite  clear  that  during  these  dark  centuries  the  Roman  law 
could  not  have  been  readily  referred  to  except  in  the  highest 
-courts.  By  this  time,  however,  a  great  deal  of  the  Roman 
law  had  been  so  accepted  in  the  territory  of  the  Carolings 
that  it  formed  part  of  the  customary  law  of  the  land. 

It  is  extremely  difficult  to  lay  one's  hands  on  the  writings  of 
any  author  who  recognised  the  Roman  law  as  authoritative 
or  as  supplementary.  Hence  some  writers  have  gone  so  far 
as  to  say  that  with  the  loss  of  the  Latin  language  Roman  law 
completely  disappeared  in  the  Netherlands  between  the  tenth 
and  fourteenth  centuries.  If  the  priests  could  not  understand 
Latin,  the  probability  is  that  the  judges  were  also  ignorant  of  the 
language  ;  and  if  the  judges  knew  no  Latin  how  could  they  refer 
to  the  Roman  law  I  Both  Raepsaet  and  Van  der  Spiegel  deal 
with  this  question,  and  the  conclusion  they  come  to  is  that  the 
Roman  law  was  neither  forgotten  nor  allowed  to  fall  into  disuse. 
Ce  pretendu  oubli  et  cette  desuetude  dans  lesquels  sera-it  tombe, 
le  droit  romain  du  Xe  au  XIIIs  siecle  en  France  et  dan*  les 
Pays-Bas  est  done  une  elnmere  inventee  par  les  ecrivains 
legers  et  superficiels  et  accreditee  par  ceu.v  qui  iron  vent  plus 
commode  de  reduire  toute  la  jurisprudence  a  I'aeqiium  et 
bonum  cerebrinum  que  de  se  livrer  a  de  longues  etudes. 

Van  der  Spiegel  points  out  that  if  we  compare  the  language 
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political  views.  This  is  not  a  place  to  go  too  deeply  into  the 
question.  It  is  enough  to  say  concerning  this  matter  that 
there  are  two  essential  points  to  be  remembered.  Numerous 
facts  prove  that  the  Roman  law  has  never  been  completely 
forgotten  in  the  Netherlands,  and  that  certain  rules  estab- 
lished by  this  law  have  never  fallen  into  desuetude.  Other 
facts  no  less  numerous  and  no  less  convincing  show  that  the 
rules  of  the  Roman  law,  accepted  as  the  basis  for  legal  decisions, 
were  observed  less  on  account  of  their  legislative  origin  than 
because  they  had  passed  into  a  tradition  which  regarded  them 
as  necessary,  and  which  constantly  invoked  them  [que  pour 
etre  passees  dan*  une  trad  it-ion  constant?  ct  necessaire],  and 
that  if  the  judges  and  the  national  practitioners  had  recourse 
to  the  Roman  law  it  depended  on  the  extent  of  their  know- 
ledge merely  as  a  reference,  and  not  because  it  was  obligatory  " 
(Histoire  des  Institutions  des  Payx-Ba*,  vol.  1,  p.  340). 

Naturally  the  influence  of  Roman  law  in  the  northern 
provinces  was  less  than  in  the  south  ;  it  would,  however,  have 
been  extremely  difficult  in  the  tenth  century  to  say  on  this 
side  of  a  line  the  influence  of  Roman  law  was  felt,  but  not 
on  that.  The  more  reasonable  view  seems  to  be  that  the  in- 
fluence of  Roman  law  infiltrated  the  whole  of  the  Nether- 
lands, and  its  principles  became  mixed  up  with  those  of  the 
customary  law,  which  formed  so  large  a  part  of  the  jurispru- 
dence of  the  Frankish  monarchy.  In  other  words,  it  helped  to 
mould  and  shape  the  customary  law  which  was  so  jealously 
guarded.  The  counts  were  obliged  to  swear  to  the  people 
that  they  would  maintain  the  laws  and  charters  that  obtained 
at  their  accession.  "  Ego  Florentinus,  &c.,  omnibus  nobilibus 
ut  Inmc  legem  sive  Gkartam  eligerent  sibi,  concessi,  quam  ego, 
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understood  at  the  court  and  in  the  larger  towns,  at  any  rate- 
there  were  always  ecclesiastics  and  lawyers  who  could  read 
and  understand  it.  Raepsaet  points  out  that  where  the  sche- 
penen  were  ignorant  of  the  law  they  used  to  refer  their  diffi- 
culties to  persons  skilled  in  the  law,  called  asxessorex.  This 
idea  of  reference  to  a  jurisconsult  was  no  new  one.  It  had 
existed  in  the  Roman  law.  The  reference  was  known  to  the- 
Franks  when  a  suit  had  to  be  determined  between  two  per- 
sons of  different  nationalities  and  the  judge  was  ignorant  of 
their  laws.  Although  we  find  no  mention  of  nssexwres  in  the 
writers  of  this  period,  we  find  them  later  in  the  towns  of  the 
Netherlands.  The  pensionaries  are  probably  a  relic  of  this 
custom.  In  Flanders  there  was  an  old  law  that  the  judges 
in  the  seicmorial  courts  had  to  send  the  records  of  cases  heard 

~ 

by  them  to  three  advocates  (called  advocati  pro  judU-r)  of  an 
adjoining  town  for  their  advice.  This  law  w^as  probably  the 
legislative  enactment  of  a  custom  which  had  existed  ever 

O 

since  the  days  of  the  Franks  (Raepsaet,  vol.  4,  p.  94).  The 
practice  of  Hofvaart  (i.e.  for  the  schepenen  of  smaller  towns 
to  consult  the  courts  of  the  larger  towns),  Van  der  Spiegel 
thinks,  was  -not  on  matters  of  fact,  but  on  questions  of 
law.  In  the  larger  towns  there  were  always  either  laymen 
or  ecclesiastics  skilled  in  the  Roman  law,  and  when  ques- 
tions were  referred  to  them  which  the  focal  statutes  could 
not  solve  they  resorted  to  the  system  they  knew  most 
about,  viz.,  the  Roman  law. 

As   against    the    view    that    the    Roman    law    was    used    to 

O 

supplement  the  defects  in  the  Codes  of  the  Franks,  it  has  been 
pointed  out  that  there  are  a  number  of  charters  which  show 
that  the  judges  were  required  to  give  their  judgments  according 
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the  small  towns  were  required  to  consult  the  judges  of  larger 
towns,  such  as  Leydeii  (Van  Mieris,  G.C.B.  vol.  1,  p.  63).  If, 
therefore,  by  the  words  na  hunne  fijf  zinnen  were  meant  their 
peculiar  notions  of  what  was  right,  then  it  seems  objectless  to 
have  required  them  to  refer  to  the  practice  of  other  towns.  Van 
der  Spiegel  thinks  that  the  reason  the  judges  of  the  smaller 
towns  were  required  to  follow  the  practice  of  the  larger  towns 
was  that  the  lawyers  of  the  larger  towns  were  supposed  to  have 
a  greater  knowledge  than  they  of  the  landrecht  and  the  Lex 
Scripta.  The  expression,  therefore,  "  according  to  their  live 
senses,"  meant  little  more  than  according  to  their  conscience 

o 

and  according  to  such  legal  principles  and  precedents  as  the 
judges  knew  of,  or  could  become  acquainted  with  by  refer- 
ence to  those  who  knew  more  than  they. 
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Justinian  than  about  the  laws  of  God.  The  Church  digni- 
taries in  Germany  were  well  acquainted  with  the  Code  of  Jus- 
tinian, and  there  is  no  reason  to  believe  that  the  high  Church 
dignitaries  of  so  important  a  see  as  that  of  Utrecht  were  not 
as  well  informed  as  those  of  Minister.  We  know  that  scholars 
went  from  Friesland  and  Flanders  to  study  law  in  Italy 
(Savigny,  History,  p.  19),  and  we  may,  therefore,  fairly  assume 
that  the  law-books  of  Justinian  were  not  unknown  to  the 
higher  Church  arid  State  officials  of  the  Netherlands.  Its- 
superiority  to  the  law  of  the  Theodosian  Code  came  to  be 
recognised,  and  in  time  it  complete!}^  supplanted  the  latter. 

In  Germany  the  Corpus  Juris  of  Justinian  was  well  known 
in  the  time  of  Henry  II  (1002-1024),  for  he  passed  a  law 
with  regard  to  the  oaths  of  ecclesiastics  in  which,  inter  alia, 
we  find,  Cum  <livus  Justinianus  jure  decreverit  lit  canones- 
yxitrum  rim  leg wm  Itabere  (Van  der  Spiegel,  p.  105).  This 
very  law  was  in  all  probabilit}'  known  to  the  ecclesiastics  of 
Utrecht,  for  this  emperor  was  a  great  supporter  of  the  bishops 
of  that  city.  Frederick  Barbarossa  in  1158  summoned  to  the 
Council  of  Roncalie  four  of  the  pupils  of  Irnerius,  the  great 
Bologna  professor  of  Roman  law.  Now  at  these  Councils  were 
present  many  of  the  counts  and  bishops  of  the  Netherlands, 
and  they  must  have  become  acquainted  with  the  influence  and 
prestige  of  the  teachers  of  the  civil  law  of  Justinian.  More- 

1  ~ 

over,  many  of  the  counts  of  Brabant,  Luxembourg  and  Litn- 
burg  had  studied  law  in  Italy,  where  at  that  time  only  the 
Corpus  Juris  of  Justinian  was  recognised  as  authoritative. 
In  this  way,  then,  the  law  of  Justinian  took  the  place  of  the 
law  of  Theodosius,  and  helped  to  build  up  the  common  law 
of  the  Netherlands. 
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notaries.  Certain  writers  of  the  thirteenth  century  refer  to 
some  Quaesiiones  as  those  of  Irnerius.  Few  of  the  above 
works  have  come  clown  to  us  except  in  so  far  as  they  have 
been  incorporated  in  the  works  of  later  authors  (Savigny, 
History,  vol.  4*,  c.  27). 

Towards  the  middle  of  the  twelfth  century  there  lived  at 
Bologna  four  jurists  who  had  acquired  so  great  a  reputation  that 
they  are  always  cited  as  the  Quuatuor  Doctores,  or  the  four 
doctors.  Their  names  are  Bulgarus,  Marthinus  Gosia,  Jacobus 
and  Hugo.  They  are  said  to  have  been  pupils  of  Irnerius.  Of 
these  four  doctors  Bulgarus  seems  to  have  held  the  first  place 
in  public  esteem.  Besides  being  a  professor  of  law,  he  held 
very  high  political  and  judicial  offices.  He  wrote  glosses,  a 
commentary  on  the  De  Regulis  juris,  and  a  treatise  on  the  law 
of  procedure.  Marthinus  Gosia  was  a  Ghibelline,  and  as  such  was 
banished  from  Bologna.  He  is  chiefly  known  by  his  glosses.  Of 
Jacobus  we  know  very  little  except  that  he  composed  glosses. 
The  same  may  be  said  of  Hugo,  or  Ugo,  as  he  is  often  called. 

The  four  doctors  acquired  considerable  reputation  during  the 
twelfth  century.  They  were  great  favourites  at  the  court  of 
the  Emperor  Frederick,  and  were  consequently  violentty  attacked 
by  writers  belonging  to  the  anti-imperial  party.  Their  glosses, 
however,  enjoyed  much  reputation  during  the  twelfth  and 
thirteenth  centuries.  Other  lawyers  of  the  twelfth  century  were 
Rogerius,  Placentius,  Bassianus,  Cyprianus,  Otto,  Burgundio  and 
Vacarius.  The  last  of  these  taught  law  at  Oxford. 

The  first  great  law  teacher  of  the  thirteenth  century  was 
Azo.  A  story  is  told  that  he  had  as  many  as  10,000  students, 
so  that  he  was  obliged  to  lecture  under  the  open  sky.  He 
occupies  an  important  place  amongst  the  glossators,  and  a 
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ancient  glosses  were  actually  destroyed  and  erased  in  order 
to  enable  the  copyist  to  use  the  parchment  for  the  gloss  of 
Accursius. 

Accursius  was  the  last  of  the  old  glossators.  Their  in- 
fluence upon  the  study  of  Roman  law  had  been  very  great. 
We  may  smile  at  their  useless  disquisitions  and  refinements, 
yet  we  must  acknowledge  that  they  did  a  great  deal  towards 
the  scientific  study  of  the  Roman  law.  They  helped  to  estab- 
lish the  text  of  the  Corpus  Juris,  and  by  their  exegetical  as 
well  as  dogmatic  treatises  they  assisted  the  jurists  of  the 
fifteenth  and  sixteenth  centuries  to  understand  the  true  mean- 
ing of  the  Roman  law.  No  doubt  a  great  deal  of  their  work 
was  useless,  for  they  often  had  to  grope  in  the  dark.  Of 
the  history  of  the  development  of  the  Roman  law  they  knew 
little  or  nothing,  for  the  works  of  Uaius,  Ulpian  and  other 
pre- Justinian  writers  were  very  imperfectly  known  to  them. 
Though  our  knowledge  to-day  is  far  greater  and  our  method 
superior  to  theirs,  we  owe  to  them  a  debt  of  gratitude  for 
the  activity  they  displayed  in  resuscitating  the  study  of  the 
Roman  law. 

From  the  middle  of  the  thirteenth  century  the  schools  of 
law  changed  the  character  of  their  teaching.  Instead  of  a 
scientific  exposition  of  the  civil  law  we  come  upon  an  era  of 
great  prolixity,  with  very  little  originality.  The  first  of  the 
new  school,  or  perhaps  the  last  of  the  old  school,  was  Odo- 
fredus,  the  pupil  of  Balduinus  and  for  some  time  the  contem- 
porary of  Accursius.  To  the  latter  half  of  the  thirteenth 
century  belonged  Guido  de  Suzaria,  Andreas  de  Barulo, 
Vicentius  and  others  whose  names  may  be  passed  by. 

The   fourteenth  century    saw    a    revival    in    the    scientific 
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this  century  that  the  Eastern  Empire  was  completely  over- 
thrown by  the  Turks,  and  the  learned  men  of  Constantinople 
and  the  other  eastern  towns  were  compelled  to  migrate  from 
the  east  to  western  Europe.  Every  science  and  every  form 
of  learning  was  improved,  and  in  consequence  of  this  activity 
the  teachers  of  Roman  law  came  to  regard  their  science  in  a 
new  light.  The  frivolous  disputations  of  the  teachers  of  the 
last  two  centuries  made  way  for  the  solid  learning  and  great 
acumen  of  the  new  school.  Moreover,  the  art  of  printing 
facilitated  reference  to  the  original  texts  of  the  Corpus  Juris, 
and  the  study  of  the  civil  law  became  less  laborious  than  it 
had  been  in  the  previous  centuries.  During  the  fifteenth 
century  a  very  large  number  of  jurists  continued  the  work 
of  Accursius,  Bartolus  and  Baldus.  The  principal  names  of 
those  who  followed  the  methods  of  the  fourteenth  century  are 
Jason  and  Paulus  de  Castro.  Of  the  jurists  of  the  end  of  the 
fifteenth  century  who  saw  the  necessity  for  reform  the  names 
of  Ambrosius,  Camaldulensis,  Nicolaus  Everard,  Rebuffus  and 
Voerda  must  suffice. 

With  Udalricus  Zazius  and  Andreas  Alciatus  we  enter  upon 
a  new  period  in  the  study  of  the  Roman  law — a  period  during 
which  flourished  Cujacius  and  Donellus,  the  greatest  and  most 
scientific  expounders  of  the  Roman  civil  law.  Zazius  was  born 
in  1461,  studied  at  Tubingen,  became  registrar  of  the  court  of 
Constance,  and  afterwards  professor  of  law.  He  wrote  a  num- 
ber of  Rcsponsa  and  Consilia  as  well  as  commentaries  on 
several  titles  of  the  Pandects.  Alciatus  was  born  at  Milan, 
taught  at  Avignon,  Bourges,  Bologna  and  Ferrara.  He  died 
in  1550.  His  chief  works  were  annotations  on  the  Code, 
disputations  and  consultations. 
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He  was  born   in    1527  at  Chalon  sur  Saone.      He   taught  law 
at  Bourges,  at  Heidelberg1  and  at  Ley  den. 

From  both  these  illustrious  jurists  the  lawyers  of  the 
Netherlands  borrowed  a  great  deal,  and  we  find  them  freely 
quoted  by  all  the  Dutch  lawyers  of  the  seventeenth  century. 
The  influence  which  Donellus  had  upon  the  study  of  the 
Roman  law  in  Holland  was  exceedingly  great,  both  through 
his  personal  influence  and  through  his  wonderful  commentary 
on  the  civil  law — a  work  which  is  to-day  still  one  of  the 
best  and  most  methodical  expositions  of  the  Roman  law.  Of 
all  the  writers  on  the  Roman  law,  this  man  seems  to  be  the 
most  lucid  and  most  interesting.  But  for  the  fact  that  the 
commentary  is  written  in  Latin,  it  reads  like  a  legal  treatise 
of  our  own  time.  He  was  one  of  the  first  professors  of  the 
University  of  Leyden,  and  there  he  lectured  for  nearly  ten 
years.  If  his  oral  lectures  were  as  clear  and  interesting  as 
his  books,  he  must  have  contributed  in  no  small  degree  to 
the  spread  of  the  Roman  law  in  Holland.  The  extent  of  his 
influence  upon  the  later  lawyers  of  the  Netherlands  is  mani- 
fest from  the  frequency  and  respect  with  which  he  is  quoted  by 
all  the  great  Dutch  writers  on  law,  and  especially  by  Johannes 
Voet. 

The  influence  of  Cujacius  and  Donellus  upon  the  common 
law  of  Holland,  nay,  indeed,  upon  the  common  law  of  the 
Continent  generally,  cannot  easily  be  exaggerated ;  and  with- 
out constant  reference  to  their  works  it  is  by  no  means  easy 
to  understand  the  great  Commentary  of  Voet,  and  for  that 
reason  alone  the  works  of  Oujacius  and  Donellus  should  be 
constantly  referred  to  by  the  student  of  Roman-Dutch  law. 

Besides  Cujas  and  Doneau,  the  sixteenth  century  produced 
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CHAPTER  XVII. 

(d)  THE  POSITION  OF  THE  ROMAN  LAW  IN  HOLLAND 
DURING  THE  FOURTEENTH  AND  FIFTEENTH 
CENTURIES. 

WE  are  now  in  a  position  to  understand  the  reception  of  the  civil 
law  into  Holland  ;  and  how,  towards  the  end  of  the  fifteenth 
century,  it  came  to  be  regarded,  at  any  rate  by  the  superior 
courts,  as  almost  equivalent  to  the  common  law  of  the  Nether- 
lands. As  we  have  seen,  there  was  no  ordinance  or  law  by  which 
either  the  sovereign  imposed  the  Roman  law  upon  the  people, 
or  by  which  the  people  deliberately  accepted  that  system  as 
their  common  law.  There  are  some  who  would  deny  to  the 
Roman  law  even  the  force  of  subsidiary  law  until  late  in  the 
sixteenth  century.  They  base  their  arguments  upon  the  want 
of  documentary  evidence  to  that  effect,  and  upon  the  assump- 
tion that  the  people  were  ignorant  of  both  the  Latin  language 
and  the  law-books  of  Justinian.  They  admit  that  it  was  not 
only  referred  to  freely  during  the  sixteenth  century,  but  that 
it  formed  the  basis  of  the  decisions  of  the  courts  of  appeal 
during  that  century.  The  argument  of  those  who  hold  the 
view  that  the  reception  of  the  Roman  law  was  comparatively 
late  is  based  on  the  fact  that  the  judges  in  the  towns  were 
not  skilled  lawyers,  and  that,  therefore,  a  reference  to  the 
Roman  law  was  improbable.  The  records  do  not  disclose  that 
there  were  many  persons  skilled  in  Roman  law  during  the 
first  yeai-s  of  the  fifteenth  century.  The  keurboeken  show  few 

traces  of  Roman  law,  and  their  unsystematic  arrangement  sug- 
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mixed  up  in  hopeless  confusion,  the  keurboelcen  gradually 
assume  a  methodical  arrangement  and  a  legal  language  which 
shows  the  influence  of  the  Roman  law. 

Not  only  in  the  Netherlands,  but  throughout  a  great  part 
of  the  continent  of  Europe,  the  monarchs  of  the  fifteenth 
century  saw  in  the  introduction  of  the  Roman  law  their  only 
hope  of  reducing  into  one  system  the  divergent  customs  that 
prevailed  in  their  provinces.  It  was  the  only  means  at  their 
disposal  to  obtain  some  general  law  for  all  their  subjects. 
The  German  rulers  looked  with  great  distrust  upon  the  Canon 
law,  and  as  the  study  of  the  Roman  law  of  Justinian  had 
engrossed  so  many  lawyers  from  all  quarters  of  Europe,  it 
was  resorted  to  as  the  universal  common  law. 

The  House  of  Burgundy  encouraged  the  spread  of  the 
Roman  law  as  a  solvent  of  the  various  almost  contradictory 
customs  which  had  grown  up  throughout  the  provinces  (Blok, 
Nt'd.  titad.  p.  195).  This  same  idea  had,  however,  occurred 
sporadically  to  earlier  rulers  when  Holland  formed  part  of  the 
Holy  Roman  Empire.  That  Empire  was  looked  upon  as  a 
continuation  of  the  Roman  Empire,  and  it  was  therefore 
urged  that  the  laws  of  the  latter  ought  to  prevail  in  the 
former.  This  was  not  only  the  case  in  the  Netherlands,  but 
also  in  the  German  provinces.  Brunner  tells  us  that  there 
was  no  special  introduction  of  the  Roman  law  into  any  por- 
tion of  the  German  Empire.  "  The  introduction  of  foreign 
laws,  and  especially  of  the  Roman  law,  did  not  take  place  by 
some  sudden  or  special  Act ;  it  was  the  result  of  a  long  pro- 
cess. ...  It  dates  back  to  the  twelfth  century,  and  was  rooted 
in  the  idea  that  the  Holy  Roman  Empire  was  a  continuation 
of  the  ancient  Roman  Empire,  and  that,  therefore,  the  laws 
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as  its  judgments  formed  precedents  for  the  lower  courts. 
The  influence  of  the  other  high  courts  was  also  directed 
towards  this  same  end  during  the  fifteenth  and  sixteenth 
centuries  (Blok,  loc.  cit.  p.  196 ;  Star  Numan  Bynkershoek, 
p.  241).  In  1531  the  Court  of  Holland  was  composed  almost 
entirely  of  jurists  who  had  been  educated  in  the  Roman  law. 
The  town  courts  of  schout  and  schepenen,  and  the  district 
courts  of  baljuw  and  mannen  followed  suit,  for  to  almost  all 
the  important  lower  courts  officials  were  attached  skilled  in 
the  practice  of  the  Roman  law.  The  pensionaries  of  the  towns 
during  the  fifteenth  and  sixteenth  centuries  were  nearly  all 
skilled  lawyers,  whilst  advocates  educated  in  the  Roman  law 
began  to  practise  not  only  in  the  superior  courts,  but  also  in 
the  town  courts  of  schout  and  schepenen,  (Blok,  loc.  cit. 
p.  197). 

It  would  therefore  be  more  correct  to  speak  of  the  gradual 
infiltration  of  Roman  law  into  the  law  of  Holland  prior 
to  the  fifteenth  century,  and  to  regard  that  century  as  the 
century  during  which  the  reception  of  the  Roman  law  began. 
It  was  then  used  as  a  subsidiary  law  where  the  old  laws 
and  customs  were  inadequate.  During  the  fifteenth  century 
the  whole  aspect  of  the  life  of  Holland  changed.  From  a 
pastoral  and  agricultural  province  it  rapidly  developed  into 
a  commercial  country.  Trade  began  to  grow  by  leaps  and 
bounds.  Commerce  brought  with  it  increasing  disputes, 
almost  impossible  to  solve  by  the  old  customs,  and  the  Roman 
law  was  more  freely  invoked  as  the  only  known  scientific 
system  by  which  these  disputes  could  be  satisfactorily  settled. 
Bynkershoek  has  therefore  rightly  said,  Ulri  silent  leges 
Patriae,  cedo  mihi,  quid  succedat  nisi  Romana? 
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When  we  turn  to  the  text-writers  of  the  Roman-Dutch 
law  we  see  that  some  of  them  favour  a  special  introduction. 
Thus  Van  Leeuwen  says,  ''This  agrees  with  the  opinion  of 
those  who  hold  that  the  Roman  law  was  introduced  into  this 
country  by  King  William  II  (.1250),  who,  being  crowned  and 
confirmed  as  king  of  the  Romans  by  the  princes  of  the 
empire  when  he  was  about  twenty  years  of  age.  resolved 
that  the  Dutch  should  use  the  Roman  law  in  future"  (Van 
Leeuwen's  Commentaries,  Kotze's  Tr.  vol.  1,  p.  7).  Neither 
Grotius,  Bynkershoek,  nor  Huber  pretend  to  fix  any  definite 
period  for  the  introduction  of  the  Roman  law,  though  they 
all  ao-vee  that  in  olden  times  the  Roman  law  had  the  force 

~ 

of  subsidiary  law. 

I  have  pointed  out  in  an  earlier  chapter  that  the  Le.c 
'RutiuDi.fi  was  founded  on  the  Theodosian  Code,  but  the  law 
which  was  accepted  during  the  fifteenth  century  was  the 
law  of  the  Corpus  Juri.*  of  Justinian  as  explained  by  the 
glossatnrs.  In  the  time  of  Philip  II  the  authority  of  the 
Cm-jin*  JID'IH  was  so  great  that  it  became  the  custom  to 
abrogate  such  parts  of  it  as  were  no  longer  to  be  regarded 
as  law.  In  15b'4  chapter  2  of  the  fourth  book  of  the  jVo/vVx 
and  the  Auth<'iitic«  hoc  */'  dchiior  (C.  8.  14)  were  specially 
abrogated  (Seheltinga,  «<1  Grot.  1,  sec.  '22).  \>y  a  special 
Constitution  passed  about  the  same  time  the  title  DC  Juris 
<//<•! /oiie  in  the  Uij/rxt  was  declared  to  be  no  longer  in  force. 
Hence  Grotius  was  able  to  say  in  1031  A. I).:  "In  the  absence 
of  any  written  law,  charter,  privilege  or  custom  on  any  par- 
ticular subject  the  judges  have  from  times  of  old  been  enjoined 
on  oath  to  follow  reason  to  the  best  of  their  knowledge  and 
discretion,  and  as  the  Roman  laws,  particularly  in  the  form 
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in  which  they  were  codified  by  Justinian,  were  regarded  by  the 
learned  as  replete  with  wisdom  and  equity,  they  were  first 
adopted  as  examples  of  wisdom  and  equity,  and  in  course 
of  time  through  custom  as  laws."  In  a  later  chapter  I  shall 
show  that  the  writers  of  the  sixteenth  century  regarded  the 
Roman  law  as  the  common  law  of  Holland.  This  no  doubt 
was  not  quite  correct,  but  it  shows  the  great  respect  in  which 
that  law  was  held  by  the  leading  jurists  of  Holland. 
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position  as  the  Byzantine  emperor.  The  Roman  Curia  was 
to  be  the  chief  court  of  appeal,  and  the  fountain-head  from 
which  would  flow  such  new  laws  as  were  required  to  meet 
new  circumstances.  The  decretales  of  the  Popes  were  to  have 
the  same  effect  as  the  rescripts  and  constitutions  of  the  em- 
perors. This  was  the  principle  the  Curia  strove  to  establish, 
and  though  Protestant  writers  have  tried  to  minimise  the 
power  and  influence  of  the  Canon  law,  there  can  be  little  doubt 
in  the  mind  of  an  unbiased  inquirer  that  during  the  twelfth, 
thirteenth  and  fourteenth  centuries  the  Popes  had  succeeded 
remarkably  well  in  placing  Europe  under  this  system. 

The  Canon  law  was  admitted  as  the  only  valid  law  in  the 
courts  of  ecclesiastics;  and  even  in  the  secular  courts  its  autho- 
rity rose  from  century  to  century,  until  the  corruption  of  the 
Church  and  the  advent  of  the  Reformation  completely  wrecked 
the  whole  system.  The  Canon  law  had  borrowed  very  largely 
from  the  Roman  law.  It  used  the  same  legal  terms,  it  approved 
of  the  same  forms,  and  the  maxims  of  the  Roman  law  were  used 
as  the  foundation  upon  which  the  structure  of  the  Canon  law 
was  raised.  If  the  student  wishes  to  get  an  insight  into  the 
principles  and  practice  of  the  Canon  law,  I  should  not  advise 
him  to  begin  with  the  Corpus  Juris  Canonici,  for  there  is  much 
in  it  that  does  not  appeal  to  a  student  of  law.  A  far  better  work 
to  form  an  idea  of  the  principles  upon  which  the  canonists  pro- 
ceeded is  Peckius'  De  Regulis  Juris  Pontifici.  He  shows  clearly 
how  closely  the  canonists  adhered  to  the  maxims  of  the  civil 
law,  and  how  they  combined  the  Regulac  Juris  with  biblical 
texts. 

As,  however,  Christianity  had  introduced  new  ideas  into  the 
policy  of,  and  as  it  drew  its  chief  support  from,  the  new  Germanic 
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must  not  forget  the  great  difference  which  existed  between 
canonists  and  the  civil  jurists.  The  former  always  appealed 
to  the  Bible  as  the  ultimate  authority,  whilst  the  latter  relied 
on  the  Corpus  Jar!*.  The  canonist  went  to  the  Roman  law 
for  the  general  tenor  of  his  law,  but  lie  relied  on  scriptural 
texts  for  guidance  when  the  precepts  of  the  Church  conflicted 
with  the  rules  of  the  civil  courts.  If,  for  instance,  we  take 
the  law  of  marriage  as  an  example,  we  see  that  the  Canon 
law  followed  the  Roman  la\v  very  closely,  but  where  the  rule 
of  the  Church  or  special  texts  are  incompatible  with  the 
Roman  law  the  precepts  of  the  Church  and  not  the  rules  of 
the  civil  law  were  adopted  by  the  canonists.  Thus  a  widow 
was  free  to  marry  a  second  time,  but  if  she  took  a  vow  oi 
chastity  then  Timothy,  1,  5,  11,  was  relied  upon  to  pronounce 
her  second  marriage  void  (Dec ret,  pars.  2,  cons.  27,  Q.  1). 
Again,  the  Church  was  strongly  opposed  to  divorce,  whereas 
the  Roman  law  freely  allowed  it.  The  canonist,  therefore, 
relied  on  Genesis,  2,  21,  22,  24,  and  Matthew,  19,  9,  and 
adopted  a  rule  diametrically  opposed  to  the  policy  of  the 
Roman  law  (Dec ret.  Greg.  4,  19.  <S). 

The  oldest  trustworthy  sources  of  the  Canon  law  are  to 
be  found  in  the  resolutions  of  the  various  Church  Coun- 
cils held  in  the  fourth  century.  In  the  East  the  Councils  of 
Nicaea  (325  A.D.),  Ancyra  (314),  and  Neocaesarea  furnished 
the  first  collection  of  Church  laws.  The  Councils  of  Antioch, 
Constantinople  and  Chalcedon  furnished  a  second  collection. 
They  had  but  little  influence  in  western  Europe  until  they 
were  translated  into  Latin  some  time  in  the  sixth  century. 
The  first  collection  of  Church  laws  arranged  upon  some  defi- 
nite plan  was  that  of  Dionysius.  It  was  translated  into  Latin, 
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its  particular  influence  on  the  Roman-Dutch  law ;  and  we 
shall  find  that  its  effect  was  twofold.  In  the  first  place,  it 
modified  the  system  of  Justinian  in  a  great  many  respectsr 
and  secondly,  its  connection  with  the  Justinian  legislation 
and  its  acceptance  by  the  Churches  of  the  Netherlands,  caused 
the  study  of  the  Corpus  Juris  to  be  more  widely  spread,  for 
the  Canon  law  was  to  a  great  extent  founded  on  the  Corpus 
Juris. 

In  the  earlier  centuries  the  Church  did  not  have  sufficient 
power  to  attempt  to  exercise  over  her  members  a  jurisdiction 
which  was  not  derived  from  the  temporal  power.  The  emperor 
protected  the  Church,  and  the  Church  ruled  her  functionaries 
and  her  members  through  the  emperor.  In  the  sixth  Novel 
Justinian  deals  with  the  ordination  of  bishops,  and  there  he 
tells  us  that  the  two  great  gifts  of  God  are  priesthood  and 
empire.  Inasmuch  as  the  priest  prays  for  the  prosperity  of 
the  empire,  it  is  to  the  interest  of  the  emperor  that  the  prayers 
of  the  priest  should  be  heard ;  and,  unless  the  life  of  the  priest 
is  pure  and  holy,  there  is  but  little  chance  of  his  prayers  being- 
acceptable.  It  is.  therefore,  incumbent  upon  the  emperor  to 
see  that  the  lives  of  priests  are  pure  and  well  regulated,  and 
consequently  Justinian  proceeds  to  legislate  with  regard  to 
bishops  and  higher  priests  in  the  same  strain  as  he  had  already 
legislated  for  monasteries  and  monks. 

O 

In  Justinian's  time,  therefore,  it  was  still  the  civil  power 
which  by  civil  legislation  regulated  the  affairs  of  the  Church 
and  the  conduct  of  its  priests.  In  western  Europe  also  the 
Church  got  her  authority  not  from  the  decree  of  the  Pope, 
but  from  the  sanction  of  the  Emperor.  Just  as  Justinian  dealt 
with  Church  law  in  his  Novels,  so  Charlemagne  dealt  with  it 
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earning  priests  were  withdrawn  from  the  temporal  and 
handed  over  to  the  ecclesiastical  courts;  in  the  next  place, 
certain  persons  were  allowed  to  appeal  for  redress  to  the 
Church  courts,  such  as  widows,  orphans,  slaves,  &c.,  called 
personae  miserabiles ;  and  lastly,  all  matters  which  were 
considered  to  be  more  of  a  spiritual  than  of  a  temporal 
nature  were  entrusted  to  ecclesiastical  courts.  In  this  way 
the  latter  came  to  deal  with  the  caasae,  spirituales,  such  as 
matrimonial  causes,  disputes  arising  out  of  wills,  cases  con- 
cerning Church  property,  usury  and  bonae  fidei  contracts.  In 
criminal  matters  the  Church  courts  took  cognisance  of  heresy, 
simony,  blasphemy,  bigamy,  witchcraft,  perjury,  fraud,  and  other 
matters  affecting  the  conscience  of  its  members. 

The  twelfth  and  thirteenth  centuries  saw  the  aggrandise- 
ment of  the  Church,  and  the  consequent  extension  of  the 
Canon  law  over  the  whole  of  western  Europe.  Though  the 
Dutch  writers,  after  the  Reformation,  tried  to  minimise  the 
influence  of  the  Canon  law,  we  cannot  shut  our  eyes  to 
the  fact  that  the  Canon  law  played  a  great  part  in  the  de- 
velopment of  the  Roman-Dutch  law.  Its  direct  influence  upon 
the  law  of  Holland  may  not  have  been  very  great,  but  its 
indirect  influence,  through  the  law  of  Utrecht  and  Middelburg, 
must  have  been  considerable.  If  we  consider  the  great 
influence  that  the  Romish  Church  had  in  the  Netherlands 
during  the  twelfth  and  thirteenth  centuries,  more  especially 
in  Utrecht,  Middelburg  and  the  southern  provinces,  together 
with  the  numerous  references  to  the  Canon  law  which  are  to 
be  found  scattered  through  the  various  law-books,  we  cannot 

o 

come  to  any  other  conclusion  than  that  the  Canon  law  has  left 
a,    great    mark    on    the    Roman-Dutch    law   of    the   seventeenth 
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century.  If  we  take  the  charters  of  the  counts  we  see  they 
admitted  that  the  ecclesiastics  did  not  fall  under  temporal 
courts,  but  that  the  ecclesiastical  courts  alone  had  jurisdiction 
over  them  (Van  Mieris,  Groot  Chart.  Bock,  p.  153).  The  courts 
were  called  Consistory  Courts,  and  the  judges  Provisory 
Judges.  They  dealt  not  only  with  all  matters  affecting  the 
conscience,  but  also  with  such  as  were  called  res  inixti  fori, 
without  any  regard  as  to  whether  the  cases  brought  before 
them  affected  ecclesiastics  or  others.  From  these  provisory 
judges  an  appeal  lay  to  the  bishop.  All  these  officers  judged 
according  to  the  dictates  of  the  Canon  law :  and  in  this  way  it 
came  to  be  regarded  as  an  important  part  of  the  law  of  the 
land.  Lawyers  who  were  admitted  to  practise  in  the  courts  of 
Holland  were  required  to  be  doctores  Utriusque  Juris,  i.e. 
persons  skilled  in  the  Canon  as  well  as  in  the  civil  law,  and 
Hollanders,  such  as  Phillipus  a  Leidis,  taught  the  Canon  law 
not  only  in  their  own  universities,  but  even  in  Paris.  Grotius, 
Bynkershoek,  Huber,  Van  der  Keessel,  Van  der  Linden  and 
Van  der  Spiegel,  all  acknowledge  the  fact  that  the  Roman- 
Dutch  law  is  largely  indebted  to  the  Canon  law,  and  if  we  con- 
sult the  various  Consultation  and  Adviesen,  we  shall  find  that 
the  Canon  law  is  very  frequently  quoted  and  relied  upon. 
Inasmuch  as  most  of  these  opinions  were  given  after  the 
Reformation,  we  can  conjecture  how  much  greater  the  autho- 
rity of  the  Canon  law  must  have  been  before  the  time  of 
Luther. 

In  order  to  show  how  intimately  the  Canon  law  was  con- 
nected with  the  civil  law  of  Justinian,  and  how  wide  its  scope 
was,  some  principal  maxims  accepted  during  the  twelfth  century 
may  be  quoted  (Ritterhusius,  de  Diff.  Jur.  Can.  et  Civil,  p.  9). 
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(1)  Quoties  res  obscura  aut  dubia  est  jure  civili,  jure  autem 
Canonico  dare  definita  standum  esse  canonibus  et  quidem  in 
utroque  foro.     (Whenever  a  matter  is  obscure  or  doubtful  in  the 
civil  law,  but  is  clearly  defined  in  the  Canon  law,  then  the  latter 
must  prevail  as  well  in  temporal  as  in  ecclesiastical  courts.) 

(2)  Quando  aliquid  est  jure  Civili  dejinitum  et  non  jure 
Canonico  standum  est  jure    Civili   etiam    in  foro   Canonico. 
(Whenever  a  matter  is  denned  by  the  civil  law,  but  not  by  the 
Canon  law,  then  the  civil  law  must  prevail  even  in  ecclesiastical 
courts.) 

(3)  Cum  jus  Civile  et  jus  Canonicum  inter  se  pugnant  ju* 
Civile   debet  servari  in  foro  imperil  sed  ju*   Canonicum  in 
terris  Ecclesiae.     (If  the  civil  and  Canon  laws  are  opposed  to 
one  another,  then  the  civil  law  must  prevail  in  courts  where  the 
lands  are  not  held   by  the   Church,   but   in   lands   held   by   the 
Church  the  Canon  law  prevails.) 

(4)  Quoties  tractatur  de  materid  peccati  et  conscientiae  si 
pugnet  jus  Civile  cum  Canonico  potius  sequenda  est  dispositio 
juris  Canonici  quam  Civilis  etiam  in  foro   Civili.     (If   the 
Canon    and    civil    laws    differ   and    the    question    regards   some 
matter  of   conscience   and    sin,    then    even   in   civil    courts   the 
Canon  law  must  be  accepted.) 

In  time  certain  classes  of  cases  came  to  be  ruled  in  Holland 
rather  by  the  Canon  law  than  by  the  civil  law.  "  Illegitimate 
children  born  ex  prohibito  concubitu  may  not  take  under  the 
will  of  their  parents  either  directly  or  indirectly,  except  that  by 
the  Canon  law,  which  is  followed  in  this  particular,  they  may  be 
left  sufficient  to  provide  for  their  necessary  sustenance"  (Grot. 
2,  16,  6). 

"  Although  according  to  Roman  law  children  may  not  claim 
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the  Trebellian  fourth  over  and  above  their  legitimate  fourth,  it 
is  nevertheless  the  practice  with  us  in  accordance  with  the 
Canon  law  for  children  to  draw  their  legitime  from  the  whole 
inheritance  and  their  Trebelliaii  from  the  residue,  if  charged  to 
give  this  over  to  another"  (Grot.  2,  20.  ]()). 

"  It  is  a  rule  of  the  Canon  law  that  oaths,  not  contrary  to 
the  will  of  (lod  or  against  morals,  are  to  be  respected,  and  this 
principle  is  so  far  taken  over  by  us  that  no  one  can  refuse  to 
fulfil  a  promise  made  by  him  under  oath,  even  though  he  would 
not  ordinarily  be  bound  "  (Huber,  Red.  Rc</.  3,  22,  49). 

'  We  cannot  deny  that  the  Canon  law  has  had  some  influence 
on  our  practice  with  regard  to  matrimonial  matters,  but  we 
must  endeavour  to  see  that  this  influence  does  not  become  any 
greater  than  it  need  be"  (Bynkershoek,  Quaest.  Jn/r.  Priv. 
bk.  2,  c.  10  in  in*t.). 

Voet  tells  us  (],  1,  2)  that  we  must  h'rst  resort  to  the  local 
laws  and  customs  of  the  country,  then  to  the  Roman,  and  lastly 
to  the  Canon  law.  Quod  si  nee  t\>:  Ids  e,>'/>'j/l  /  ri  res  possit  tain 
deinum  Romani  juris  decisiones  et  Canonici  illustvationes 
admittendae  *tuii.  This  is  sufficient  to  show  that  the  Canon 
law  was  admitted  even  as  late  as  the  seventeenth  century  as 
having  authority  in  the  Dutch  courts.  How  much  greater, 
therefore,  must  not  its  influence  have  been  before  the  Reforma- 
tion in  the  time  of  the  counts,  when  the  Church  of  Rome  held 
sway  over  the  whole  of  the  Netherlands.  The  Canon  law  was 
also  a  very  important  factor  in  keeping  alive,  and  in  spreading, 
the  principles  of  the  civil  law.  Not  only  did  this  take  place 
through  the  Church  courts,  but  also  through  the  temporal  courts. 
In  the  Church  courts  the  civil  law  came  to  be  quoted  and  relied 
upon,  because  the  Canon  law  borrowed  from  the  Corpus  Juris 
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of  Justinian  in  its  arrangement,   principles   and   procedure.     It 
mav  be  considered  as  the  Roman  civil  law  adapted  to  meet  the 
requirements  of  the  Church  of  Rome.     In  the  temporal  courts, 
on  the  other  hand,  the  Canon  law  went  hand  in  hand  with  the 
Civil  law  :  for  inasmuch  as  the  churchmen  were  to  a  great  extent 
educated  in  both  Canon  and  Civil  law,  and  inasmuch  as  a  great 
many  ecclesiastics  were  notaries,  the}'  relied  first  on  the  Canon 
and    then   on   the   Civil   law  in   giving  their   advice    when   con- 
sulted by  their  parishioners.      When  these  matters,  upon  which 
they    had    advised,    were    carried   into    the    temporal    courts    it 
was  but  natural  that  the  Canon  law  should  have  been  referred 
to  and  quoted  a,s  an  authority.     In  many  places,  indeed,  such  as 
Utrecht  and  Middelburg,   extremely   important    towns   in   those 
days,   the   judges   of    the   higher  courts   were   ecclesiastics,  and 
as  they  naturally  preferred  the   Canon  to  the  Civil  law,  their 
decisions  were  based  on  the  former  rather   than   on    the   latter 
system.     As  these  decisions  helped  to  mould  the  future  practice 
we  see  how  the  Canon  law  principles  helped  to  form  a  part  of 
the  judge-made  law  of  Holland. 

Cujacius  tells  us  that  most  of  the  dec-stales  were  taken 
either  out  of  the  Corpus  Juris,  or  out  of  the  glosses,  and  in 
this  war  the  o-losses  themselves  came  to  have  the  force  of 
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law.  It  follows  that  the  spread  of  the  Canon  law  meant  the 
spread  not  only  of  the  Civil  law  as  found  in  the  Cor^a* 
Juris,  but  also  as  developed  and  extended  by  the  glossators. 
In  man}'  ways,  therefore,  the  Canon  law  represented  the  Civil 
law  as  brought  up  to  date.  We  also  know  that  many  treaties 
were  made  between  the  different  counts  of  the  Netherlands  in 
which  the  Canon  law  was  taken  as  the  basis  of  reference  in 
disputes  relating  to  matrimonial  causes,  legacies  ad 
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and  matters  regarding  ecclesiastics,  and  thus  it  acquired  an 
authority  from  the  temporal  prince  in  addition  to  that  of  the 
Church  (Arntzenius,  specimen  21).  Even  the  legislation  of 
the  counts  of  Holland  prior  to  the  seventeenth  century  bore 
numerous  traces  of  the  Canon  law,  and  thus  again  introduced 
its  principles  into  the  temporal  courts.  Its  influence  may  be 
seen  in  the  Instruction  Van  den  Hove,  where  it  helped  to 
mould  the  procedure  of  the  courts  in  the  manner  of  hear- 
ing witnesses,  and  in  the  rules  regarding  evidence  (Arntzenius, 
ibid.).  The  procedure  of  the  Canon  law,  from  which  so  much 
was  taken  over  by  the  temporal  courts,  had  according  to  Paul 
Voet  its  origin  principally  in  the  writings  of  the  glossators 
and  interpreter's  of  the  Roman  law. 

Already  in  1531  the  provinces  of  Holland  began  to  fear 
the  increasing  influence  of  the  Canon  law  and  the  rescripts  of 
the  Popes,  for  in  that  year  an  ordinance  was  passed  pro- 
hibiting judges  from  paying  any  attention  to  papal  rescripts 
unless  tirst  accepted  by  the  temporal  authority.  (Instruction 
Van  den  Hove,  art.  221).  From  that  time  on  its  influence  was 
on  the  wane,  and  the  policy  of  the  later  legislation  was  to 
reduce  rather  than  to  extend  its  authority.  It  was,  therefore, 
not  quoted  as  an  authority  for  the  living  law  during  the 
seventeenth  century,  but  merely  as  the  source  of  such  customs  as 
had  been  derived  from  it  and  had  been  incorporated  in  the  com- 
mon law,  not  ex  jure  Dirino,  but  ex  inveteratd  consuetudine. 

The    influence    of    the    Canon   law  may.   therefore,   be   thus 
summed  up:— 

(1)  It  influenced  largely  the  courts  of  the  southern  pro- 
vinces, and  of  Utrecht  and  Middelburg.  and  so,  indi- 
rect^, the  law  of  Holland. 
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(2)  It  helped  to  spread  the  civil  law  and  the  interpretation 
of  the  glossators. 

•(3)  It  profoundly  affected  certain  branches  of  law,  such  as 
matrimonial  law,  the  law  of  wills,  legacies,  the  law 
of  evidence  and  matters  affecting  conscience. 

{4)  It  had  a  great  effect  on  the  law  of  procedure,  and 
helped  to  do  away  with  the  antiquated  procedure  of 
Justinian  and  to  introduce  the  procedure  of  modern 
times. 


CHAPTER  XIX. 
ADMINISTRATION  OF  JUSTICE. 

History  of  early  courts. — In  this  chapter  we  shall  con- 
sider how  the  various  courts  of  Holland  were  built  up  in 
the  course  of  time  from  the  primitive  courts  of  the  early 
(Jrrmans.  In  discussing  this  subject  I  shall  first  deal  with 
the  place  where  and  the  time  when  the  courts  were  held, 
next  with  the  nature  of  the  early  courts,  and  then  I  shall 
endeavour  to  show  how  the  ordinary  courts  of  Holland,  the 
courts  of  baljuw  and  rnannen,  and  of  schout  and  schepenen 
were  established.  After  which  I  shall  treat  of  the  courts  of 
appeal,  and  explain  how  the  great  courts  of  Holland,  the 
Provinciale  Kaad  and  the  Hoogen  Raad  had  their  origin.  I 
shall  then  pass  over  to  a  consideration  of  the  development  of 
the  procedure,  and  show  how  our  present  rules  of  court  are 
directly  descended  from  the  procedure  that  prevailed  in  Holland 
during  the  sixteenth  century. 

The  place  where  justice  was  administered. — Before 
the  conversion  of  the  Saxons  to  Christianity  the  priests 
played  an  important  part  in  the  administration  of  law  (Tacitus, 
c.  10,  11).  The  courts  were  opened  with  due  sacrifice  to  the 
gods,  and  a  great  deal  of  the  procedure  was  regulated  by 
religious  rites.  On  the  other  hand,  a  free  burgher  could  only 
be  judged  by  the  free  burghers  of  his  district,  or  perhaps  of 
his  ward,  so  that  the  court  was  bound  to  be  assembled  at 
some  definite  place  convenient  for  the  meeting  of  free  burghers. 

144 
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Hence  the  place  where  a  Saxon  court  met  in  heathen  times 
had  to  be  both  a  holy  place  and  a  place  open  to  the  public. 

The  only  public  meeting-places  known  to  the  early  German 
races  were  under  the  open  sky.  Their  sacred  places  were  gene- 
rally groves  on  rising  ground  in  the  neighbourhood  of  some 
stream.  Hence  we  find  that  the  courts  of  the  early  Saxons  were 
usually  conducted  on  some  hillock  under  the  shade  of  spreading 
trees,  and  in  the  neighbourhood  of  a  stream  (Tacitus,  Germania, 
c.  9,  c.  39;  Noordewier,  p.  3(55 :  Van  den  Berg,  pp.  3  et  seq).  The 
old  high  German  name  for  the  place  where  the  court  was  held 
was  mahcd;  the  Gothic  term  was  mat/i,(d;  in  Anglo-Saxon  it  was 
termed  mad  ;  and  in  old  Frankish  mallum.  The  term  mallum 
(sometimes  medium)  was  the  one  adopted  by  Latin  writers  on  the 
ancient  laws  and  customs  of  the  Germans.  In  the  Netherlands 
there  are  still  a  number  of  relics  of  this  ancient  word  mallum. 
In  Gelderland  we  have  a  village  called  Malbergen,  which  clearly 
points  to  this  as  one  of  the  places  where  the  mallum  or  court 
was  held.  In  the  Netherlands  the  terms  mael,  maelstede.  mal- 
burg,  and  inalberg  were  in  use  as  late  as  the  fourteenth  century 
(Van  Mieris,  2,  418;  Van  den  Berg,  p.  4). 

Another  feature  of  the  ancient  Saxon  court  was  the  large 
block  of  blue  or  black  stone  on  the  mallum.  The  exact  use  of 
this  stone  is  somewhat  obscure,  but  Grimm  and  others  lean  to 
the  view  that  it  was  used  as  a  sacrificial  altar.  There  are 
numerous  places  in  the  Netherlands  where  such  blamve  of 
zwarte  stenen  are  still  found.  The  stone  is  usually  on  some 
hillock,  and  there  is  no  doubt  that  in  later  times  courts  were 
held  at  these  blue  or  black  stones.  It  is  difficult  to  say  whether 
courts  were  held  in  the  neighbourhood  of  these  stones  as  the 
result  of  tradition  or  not.  In  Reinaert  de  Vos  (vs.  2750)  the 
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king  sat  upon  a  stone  when  he  held  his  court.  Orlers,  writing 
in  the  sixteenth  century,  says  :  De  gerechtiaheyt  van  den 
blauwen  steen  van  outs  als  yet  sonderlings  en  heylichs  ge- 
houden.  He  tells  us  that  at  Leyden  as  late  as  1614  no  civil 
imprisonment  could  be  decreed  against  a  free  citizen  until  he 
had  been  deprived  of  his  citizenship  (ontporteerd)  and  until 
the  schout  had  placed  his  rod  on  the  blue  stone.  The  debtor 
was  then  led  three  times  round  the  stone,  and  the  bystanders 
were  asked  if  they  would  become  sureties  for  him.  Similar 
practices  in  which  the  old  stones  played  an  important  part 
existed  elsewhere  in  the  Netherlands  (Noordewier,  3(59 ;  Van 
den  Berg,  p.  7). 

After  the  introduction  of  Christianity  the  courts  were 
frequently  held  in  the  churches  or  churchyards.  Already  in 
the  days  of  Charlemagne  this  practice  was  considered  ob- 
jectionable. In  one  of  the  Capittdaria  we  find,  Mallus  neque 
in  ecclesid  neque  in  atrio  ejus  habeatur  (Cap.  1,  819  A.D.  sec.  14). 
Notwithstanding  these  prohibitions  the  practice  continued  even 
to  the  fourteenth  century,  for  in  1310  A.D.  we  h'nd  Bishop  Guido 
of  Utrecht  issuing  a  proclamation  that  no  worldly  trials  (/tlncita) 
should  be  conducted  either  in  the  church,  in  the  portico  or 
in  the  churchyard  (Van  Mieris,  2,  98 ;  Noordewier,  p.  370). 

The  next  step  was  to  hold  the  court  either  in  front  of 
the  palace  of  the  prince  or  else  in  a  building  specially  set  aside 
for  this  purpose.  The  CapituLaria  are  the  earliest  documents 
which  mention  a  definite  building  for  conducting  trials.  They 
require  the  counts  to  see  that  such  buildings  are  properly  roofed 
in,  so  that  the  public  be  not  inconvenienced  by  sun  or  rain 
(Cap.  2,  809  A.D.  sec.  13:  Cap.  1,  819  A.D.  sec.  J4;  Noordewier, 
p.  37).  In  the  thirteenth  century  such  buildings  were  known 
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as  praetoria  (Van  Mieris,  1,  221),  and  later  they  were  called 
scepenhuus  (V a,n  Mieris,  2,  865)  and  <lmgre/m£(,.s(Maerlant,  Spieg. 
Hist.  2,  236).  In  Germany  they  were  known  as  sprakhus, 
dinchus,  and  spelhus  (Grimm,  R.A.  746,  747,  806). 

We  see,  therefore,  that  in  the  early  days  of  heathendom  the 
Saxons  and  other  German  tribes  in  the  Netherlands  held  their 
courts  in  the  open  on  some  hill  under  the  shade  of  sacred  trees. 
After  the  introduction  of  Christianity  for  the  hill  with  its  sacred 
stones  were  substituted  the  churchyard  and  church,  and  these  in 
turn  were  abandoned  for  some  building  called  the  praetorium  or 
council  chamber.  But  though  the  building-  was  there,  to  be 
used  in  case  of  inclement  weather,  the  ordinary  place  for  holding 
the  court,  as  late  as  the  fourteenth  century,  was  in  front  of  the 
praetorium  under  the  blue  sky  (Van  den  Berg,  p.  10). 

We  still  speak  of  a  "  bench  "  of  judges,  or  sitting  on  the  bench ; 
in  Dutch  we  have  rechtbank  and  op  de  rechtbank  zitten.  This 
brings  us  back  to  the  old  mallum,  and  the  bench  upon  which 
the  judge  and  jurors  sat  who  spoke  the  doom  or  judgment.  In 
the  Market  Book  of  Luttle  in  Overijssel  we  find,  Die  richter 
zal  sitten  gaan  op  die  Bencke  mytt  twee  buren  toe  cornooten 
en  heghen  een  gerichte  als  gewoontlyck.  What  the  exact  shape 
of  the  bench  was  in  Holland  in  the  early  days  we  do  not 
know,  but  in  Germany,  Grimm  tells  us,  the  benches  upon 
which  the  judges  sat  were  arranged  to  form  three  sides  of  a 
square,  whilst  the  fourth  side  was  closed  with  iron  rods 
(Grimm,  R.A.  812).  Van  den  Berg  suggests  that  the  word 
vierschaar,  meaning  a  court,  may  be  derived  from  this  ancient 
practice.  From  the  expression  de  bank  spannen  it  is  possible 
that  the  arrangement  of  benches  was  the  same  in  Holland, 
and  that  instead  of  rods  a  cord  was  drawn  across  the  open- 
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ing.  Noordewier,  on  the  other  hand,  thinks  that  the  old 
arrangement  was  mostly  circular,  and  to  support  this  view  he 
refers  to  the  term  ring  for  an  assembly  and  the  expression  ring 
en  ding.  The  circle  was  not  entirely  closed  with  benches. 
Where  the  public  stood  there  was  probably  a  break,  and  in 
front  of  this  either  a  rope  was  stretched  or  a  hedge  was 
placed  made  of  hazel  twigs  (Noordewier,  p.  372).  In  later 
times  when  the  schepenbanken  were  instituted,  there  is  no 
doubt  that  the  form  of  the  court  was  a  square ;  the  judge 
occupied  the  one  bench,  the  schepenen  the  two  benches  to  his 
right  and  left,  whilst  the  fourth  bench  was  occupied  b}^  the 
other  officials  of  the  court.  Behind  stood  the  public.  This 
arrangement  we  find  in  the  miniatures  and  early  prints. 

Time  for  holding  the  court. — By  the  early  Roman  law 
according  to  the  Twelve  Tables  (Bouchaud,  vol.  1,  p.  295)  law- 
suits bejran  at  sunrise  and  ended  with  sunset.  The  same  rule 

^ 

seems  to  have  applied  to  the  Dutch  courts  during  the  earliest 
period.  The  judge  opened  the  proceedings  by  asking  the 
assembty  of  freemen  whether  it  was  a  proper  time  to  begin. 
If  they  replied  that  it  was,  the  trial  began.  The  commence- 
ment of  the  trial  was  by  klimmender  zon,  i.e.  before  the  middle 
of  the  day.  A  similar  practice  prevailed  in  early  Rome— 
ante  meridiem  causam  conscito.  It  is  difficult  to  determine 
whether  this  practice  was  derived  from  Roman  procedure  or 
whether  it  was  connected  with  the  religious  rites  of  the  early 
Germans.  We  know  that  the  sun  was  regarded  as  holy,  that 
the  judge  sat  facing  the  east,  and  that  when  he  took  his  oath 
of  office  he  turned  his  face  to  the  sun.  Moreover,  it  would 
have  been  very  inconvenient  to  keep  an  assembly  of  freemen 
so  late  that  they  could  not  easily  return  home.  The  probability 
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is,  therefore,  that  the  practice  of  the  middle  ages  to  try  causes 
between  sunrise  and  sunset  dates  back  to  a  very  remote 
antiquity.  All  punishments  were  to  be  inflicted  between  sun- 
rise and  sunset,  and  in  case  of  capital  punishment  the  execution 
had  to  be  carried  out  before  midday  (Xoordewier.  pp.  373 
et  seq.}. 

Whether  the  heathen  Saxons  had  dies  fa*ti  and  dies  nefasti, 
like  the  Romans,  is  a  matter  which  antiquaries  have  not  yet 
settled.  Some  think  that  Tuesday  was  the  favourite  court 
day  of  the  ancient  Germans  (Noordewier,  p.  375),  though  others 
believe  this  to  be  fanciful  (Van  den  Berg,  p.  17).  After  the 
introduction  of  Christianity  it  would  appear  that  the  court 
could  be  assembled  upon  any  da}^  of  the  week  except  Sundays 
and  feast  days.  In  one  of  the  Capitular  ia  (813  A.D.)  we  find : 
Ne  dominicis  diebu*  mercattim  fiat  neque  placitum  et  id  Ids 
diebus  nemo  ad  poenam  vel  ad  mortem  jadicetar  (Van  den 
Berg,  p.  17),  though  as  a  matter  of  fact  this  prohibition  was 
not  always  strictly  observed.  It  seems  that  the  August  vaca- 
tion of  the  modern  European  courts  dates  back  to  a  remote 
antiquity,  for  the  Franks  held  no  court  during  that  month. 
The  probable  explanation  is  that  during  this  month  the  agri- 
cultural population  was  too  busy  to  attend  the  malLum.  In 
one  of  the  keuren  of  Zeeland  of  1256  (Van  Mieris,  1,  307) 
there  is  an  express  provision  that  the  count  should  not  hold 
a  court  in  August  on  any  account,  and  this  practice  has  con- 
tinued down  to  the  present  day  in  the  superior  courts  of  several 
European  countries.  There  was  no  special  time  of  the  year 
except  August  that  courts  could  not  be  held,  though  the 
period  between  the  waxing  and  waning  moon  was  not  regarded 
as  favourable. 
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Nature  of  the  court. — In  heathen  times  the  chief  of 
the  tribe  usually  presided  at  the  mallum ;  but  as  the  ti'ibe 
gave  way  to  the  nation,  the  king-  became  the  nominal  presi- 
dent of  the  court.  Inasmuch,  however,  as  his  time  was  fully 
occupied  with  other  matters,  lie  generally  appointed  some 
nobleman  or,  after  the  introduction  of  Christianity,  some 
ecclesiastic  to  act  in  his  stead.  The  older  monarchs,  however, 
made  a  point  of  presiding  over  a  mallum  at  certain  times  of 
the  year.  These  general  assemblies  became  in  the  course  of 
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time  more  of  the  nature  of  parliaments  than  of  courts,  though 
they  never  entirely  abandoned  their  judicial  functions.  The 
fact  that  the  House  of  Lords  is  the  Supreme  Court  of  Appeal 
in  England  is  a  relic  of  this,  for  prior  to  1399  the  judicial 
power  resided  in  the  whole  Parliament. 

Such  assemblies  were  held  by  the  Carolingian  monarchs 
once  and  by  other  princes  two,  three  or  even  four  times  a 
year.  Civil  and  criminal  complaints  were  laid  before  these 
assemblies  and  were  dealt  with  as  by  an  ordinary  court. 
Inasmuch  as  these  assemblies  met  at  definite  times  during 
the  year,  they  were  called  the  general  or  principal  courts 
(conventus  generates;  media  principalia ;  placita  generalia, 
or  communia).  It  is  from  this  last  term  that  the  English 
court  of  Common  Pleas  derived  its  name.  The  court  of  the 
Placita  Generalia  was,  prior  to  the  twelfth  century,  the  chief 
court  of  appeal  (Van  den  Berg,  pp.  19  et  seq. ;  Noordewier, 
pp.  379,  et  seq.) 

Besides  the  Placita  Generalia  or  Communia  there  were 
other  sittings  of  the  courts  specially  convened  by  the  sovereign 
or  his  substitute.  These  were  called  Placita  Indicia.  To 
the  courts  appointed  to  sit  on  fixed  days  of  the  year  all  free- 
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men  were  bound  to  come  or  to  tender  a  valid  excuse  for  non- 
attendance,  but  no  one  was  bound  to  attend  special  courts 
except  those  directly  interested. 

There  is  little  doubt  that  criminal  cases  were  brought 
before  the  Placita  Generalia,  and  that  trials  of  a  serious  nature 
were  conducted  before  those  courts.  The  special  courts  were 
convened  primarily  for  the  transaction  of  civil  business,  and 
it  was  not  originally  a  general  practice  to  try  prisoners  at  the 
special  courts,  though  from  the  thirteenth  century  onward  the 
special  courts  appear  to  have  tried  all  kinds  of  complaints, 
criminal  as  well  as  civil  (Van  den  Berg,  p.  22). 

In  addition  to  the  Placita  Generalia  and  the  Placita  Indicta 
a  number  of  inferior  courts  grew  up  throughout  the  Frankish 
Empire.  In  the  Netherlands  these  courts  gradually  shaped 
themselves  into  district  courts  and  town  courts.  As  many  of 
the  courts  grew  up  under  the  feudal  system  the  lord  of  the 
territory  or  manor  (dmbacht)  was  the  recognised  judge  within 
his  own  domain.  His  jurisdiction  was,  therefore,  strictly 
limited  to  the  territory  over  which  he  was  lord,  and  to  the 
persons  who  were  his  vassals.  The  lord  of  a  district  had  the 
right  to  appoint  inferior  judges  to  act  in  his  stead,  and  in 
this  way  there  grew  up  a  complicated  system  of  manorial 
courts.  Many  of  the  old  German  courts,  however,  existed 
side  by  side  with  the  feudal  courts  :  the  former  exercised  juris- 
diction over  free  men,  whilst  the  latter  were  chiefly  engaged 
in  settling  disputes  between  the  lords  of  manors  (ambacfits- 
]i.eeren)  and  their  kofhoorlgen  or  between  the  hofkoorigen 
themselves.  To  the  old  German  courta  belonged  the  land 
courts,  the  gouw  courts  (canton  courts),  the  mark  courts  and 
the  town  or  village  courts.  The  judges  of  these  courts  were 
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appointed  by  the  count,  and  their  jurisdiction  extended  over 
all  freemen  within  the  limits  of  their  districts. 

During  feudal  times  a  great  confusion  existed  between  per- 
sonal and  territorial  jurisdiction.  Thus  in  1361  the  Emperor 
Charles  IV  gave  to  Bishop  Jan  van  Arkel  the  right  to  act 
.as  judge  over  all  Sal  land  and  Twente.  His  jurisdiction  did 
not  exclude,  but  existed  concurrently  with,  that  of  the  terri- 
torial courts.  Certain  courts  were  established  from  time  to 
time  to  deal  with  some  special  subject.  Thus  the  Cynsgericht 
was  established  for  the  purpose  of  dealing  with  disputes  about 
taxes  and  contributions,  the  Dykgericht,  presided  over  by  a 
dykgraaf,  dealt  with  matters  affecting  the  boundaries  of  farms 
and  their  protection  from  floods.  Besides  these  there  was  a 
number  of  similar  special  courts.  The  dykgraaf  and  water- 
graaf  presided  over  courts  in  which  heemraden  sat  as  judges 
and  jurors  very  much  in  the  same  way  as  the  schepenen  sat 
with  the  schout. 

The  word  heemraad  has  an  interest  for  us,  for  our  early 
South  African  courts  were  courts  of  Landdrost  and  Heem- 
raden. The  word  heem,  from  which  this  word  is  derived, 
means  a  homestead,  and  is  connected  with  a  German  word 
meaning  a  hedge ;  raad  means  councillor.  The  heemraden  were 
members  of  the  dyk  court  and  other  courts  whose  principal 
functions  were  to  determine  boundaries.  They  were  defined 
as  wptem  viro*  diffi/nitores  far  minor  wm  et  limitum  discretos 
et  idoneoK  vtdtjat'iter  heemrade  appeUatos  (Stallaert,  Glos- 
*«,rium,  sub  voce  Heemraad).  From  the  nature  of  their  court 
they  often  settled  disputes  in  the  open,  and  in  this  way  arose 
the  erroneous  idea  that  the  word  heemraden  was  derived 
from  kernel  (open  sky),  as  though  heemraden  only  sat  under 
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the  open  sky.  When  the  early  Dutch  settlers  came  to  the 
Cape  they  called  the  president  of  their  court  landdrost,  and 
the  members  heenaraden.  Why  they  selected  the  term  heem- 
raden  in  preference  to  schepenen  or  mannen  I  have  not  been 
able  to  find  out.  It  may  be  because  the  original  courts  were 
engaged  in  delimitations  of  boundaries,  or  because  some  of 
the  early  settlers  were  seafaring  folk  from  the  districts 
where  heemraden  was  the  usual  term  for  the  members  of  the 
court. 

In  criminal  matters  the  Placita  Generalia  took  cognisance 
of  all  cases  which  fell  under  what  was  called  the  bloedban 
(blood  ban).  This  included  murder,  arson  with  intent  to 
murder  (moordbrand),  wounding  with  intent,  rape,  kidnapping 
of  women,  robbery,  and  serious  cases  of  theft.  The  trial  was 
before  the  king  or  special  officer  appointed  by  him  (e.g.  the 
count)  and  the  judges  of  fact  were  the  freemen  There  is  a 
capitular  iii'tn  of  Charlemagne  which  specially  prohibits  the 
local  judges,  such  as  the  gaugraven  or  markgraven,  from 
trying  such  cases  :  Nullus  homo  in  placito  eentenarii  neqae 
ad  mortem  neque  ad  libertatem  xuain  ammittendam  aut  ad 
res  reddendas  vel  mancipia  judicetur  sed  i.#ta  in.  praesentia 
comitis  judicetur  (Cap.  Car.  M.  iii,  812  A.D.  c.  4).  Gradually, 
however,  as  the  territorial  power  of  the  various  courts  and 
landsheeren  increased  they  either  obtained  the  right  of  bloed- 
ban  from  the  emperor  or  else  they  assumed  it  without  special 
leave  being  granted.  The  smaller  feudal  lords,  however,  had 
no  right  of  bloedban.  Hence  it  became  the  practice  for  the 
overlord  either  to  go  from  place  to  place  in  person  or  to 
send  some  official  to  hold  circuit  courts  in  his  province.  In 
these  courts  the  more  serious  crimes  were  tried. 
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Some  towns  possessed  courts  (schepenbanken)  with  full 
powers  :  these  had  both  civil  and  criminal  jurisdiction.. 
Others,  again,  had  schepenbanken  for  trying  civil  cases  only. 
Here  the  criminal  jurisdiction  was  exercised  by  some  special 
circuit  judge.  In  the  country  (pluttc  land)  we  must  dis- 
tinguish between  those  district  courts  which  were  composed 
of  freemen  and  those  of  which  the  members  were  persons 
with  a  qualified  freedom  (hofhoorige-n).  In  the  former  case 
from  very  ancient  times  the  courts  had  criminal  jurisdiction 
to  a  certain  limited  extent.  In  the  case  of  the  hofhoorigen, 
however,  the  courts  had  no  criminal  jurisdiction,  though  in 
the  course  of  time  they  obtained  this  by  virtue  of  special 
handvesten  (Van  den  Berg,  20-24  :  Noordewier,  pp.  380 
et  seq.). 


CHAPTER  XX. 
ADMINISTRATION  OF  JUSTICE. 

Constitution  of  the  ordinary  courts  during  the  thir- 
teenth, fourteenth  and  fifteenth  centuries. — As  we  have  seen 
above,  the  old  German  procedure  .started  with  the  fundamental 
principle  that  the  free  burgher  could  only  be  tried  and  con- 
demned by  those  members  of  the  tribe  or  nation  who  possessed 
the  same  status  as  himself.  When  the  tribe  was  small  no 
doubt  all  the  freeborn  members  of  the  tribe  took  part  in  the 
trial,  but,  as  the  tribe  gave  place  to  the  State  or  nation,  only 
trials  of  extraordinary  gravity  were  heard  before  the  whole 
of  the  assembled  people.  Trials  of  less  importance  were  rele- 
gated to  the  district  council,  and  probably  trifling  offences 
tried  before  the  hundred  court.  In  any  case,  however,  the 
accused  was  condemned  by  his  equals  and  sentenced  by  the 
president  of  the  court.  In  the  case  of  the  Great  Council  the 
king,  as  the  representative  of  the  executive  power,  announced 
the  verdict  of  the  people,  and  saw  that  the  punishment  was 
carried  out.  In  the  district  and  hundred  courts  presidents 
took  the  place  of  the  king.  We  see,  therefore,  that  the  court 
was  composed  of  a  president  corresponding  to  our  judge,  and 
of  persons  corresponding  to  our  jurors  who  voted  for  the  con- 
demnation or  acquittal  of  the  prisoner. 

In  various  cities  of  the  Netherlands,  however,  especially  in 

Holland  and  Zeeland,  courts  were  also  held   once  a  year  by  a 
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judge  appointed  by  the  count.  Inasmuch  as  these  courts  were 
not  open  to  the  public,  and  as  the  accused  were  charged  not 
openly  by  the  complainant,  but  by  an  officer  of  the  court,  they 
were  called  siille  waarheden.  In  time  they  came  to  be  so 
hated  by  the  citizens  of  the  free  towns  as  partaking  of  the 
nature  of  a  veemgerickt,  that  many  of  the  charters  specially 
forbid  the  holding  of  xtille  waarheden,  except  in  the  cases  of 
murder,  and  arson  with  intent  to  murder  (moord  and  moord 
brand}.  During  the  fifteenth  century  these  courts  gradually 
disappeared,  and  all  cases  were  tried  in  the  open  courts  (open- 
bare  vierschtiren). 

In  Holland  the  fountain  of  justice  was  the  count.  He  derived 
his  jurisdiction  during  the  Frankish  period  from  the  Carolingian 
monarchs,  and  later  from  the  emperors.  During  the  thirteenth 
and  fourteenth  centuries  the  presidents  of  the  various  minor 
courts  were  appointed  by  the  count.  The  principal  courts  were 
the  court  of  baljuw  and  mannen  and  the  court  of  schout  and 
schepenen.  The  former  was  in  the  early  days  the  most  import- 
ant, but  later  on,  as  the  towns  obtained  their  privileges,  the 
court  of  schout  and  schepenen  became  as  important  as  that  of 
baljuw  and  mannen.  In  some  parts  of  Holland  (e.g.  Kennemer- 
land)  certain  persons  skilled  in  law  were  appointed  to  assist  the 
courts  with  their  judgment.  This  advice  might  be  given  either 
verbally  or  in  writing — zijn  tuijg  doen  onder  ziju  zegel  (Fock. 
And.  vol.  4,  p.  304). 

In  civil  cases  the  courts  of  baljuw  and  schout  were  of  equal 
jurisdiction.  No  one  could  be  cited  except  before  his  usual 
judge  (dayelijksche  redder}  whether  baljuw  or  schout.  Nobles, 
however,  had  the  privilege  of  refusing  to  appear  before  schout 
and  schepenen,  unless  these  were  well  born,  and  of  insisting 
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upon  their  cause  being  heard  before  a  baljmv  and  welgeborene 
raannen. 

The  court  of  schout  and  schepenen  always  took  cognisance 
of  questions  regarding  immovable  property,  whoever  the  parties 
might  be.  In  criminal  matters  the  court  of  the  baljuw  had 
jurisdiction  over  all  crimes,  whilst  the  court  of  the  schout  had 
jurisdiction  over  smaller  delicts  only.  In  the  large  towns,  how- 
ever, the  jurisdiction  of  the  court  of  the  schout  was  equivalent  to 
that  of  the  baljuw  (Fock.  And.  pp.  304  et  #<?</.). 

The  above  remarks  are  general,  but  it  would  be  wrong  to 
suppose  that  they  applied  to  every  district  and  town  of  Holland. 
In  Amstelland,  Gooiland  and  Waterland  the  courts  of  schout  and 
schepenen  had  a  very  extended  jurisdiction  in  civil  and  criminal 
matters,  whereas  in  Kennemerland  and  South  Holland  the  court 
of  the  baljuw  was  the  more  important. 

We  shall  now  pass  over  to  consider  the  constitution  of  the 
ordinary  courts  during  the  fourteenth,  fifteenth  and  sixteenth 
centuries.  The  courts  were  not  like  ours,  composed  of  expert 
lawyers.  The  president  or  judge  was  the  representative  of  the 
count,  and  the  other  members  were  appointed  either  by  the  count 
or,  where  some  special  privilege  existed,  by  the  people.  The 
president  had  no  voice  in  the  judgment ;  this  was  the  function  of 
the  rest  of  the  court.  These  courts  differed,  therefore,  from  an 
English  judge  and  jury  court,  where  the  judge  supplies  the  law 
and  the  jury  simply  find  the  facts. 

(1)  The  judges  of  fact.  —  Originally  the  only  persons  who 
could  act  as  judges  of  fact  were  freemen  of  the  tribe.  The  trial 
was  corain  popidi  midtitudine  or  coram  maxima  parte  popidi 
istius  provinciae,  as  it  is  expressed  in  documents  of  the  tenth 
and  eleventh  centuries.  It  was  impossible,  however,  for  this 
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practice  to  continue,  and  during  the  Frankish  monarchy,  instead 
of  the  whole  body  of  freemen  acting  as  judges  of  fact,  a  certain 
number  was  chosen.  These  were  called  by  the  Franks  rachim- 
burgii or  rachineburgii,  which  probably  meant  counsellors. 
On  what  principle  they  were  selected  we  do  not  know.  When  a 
cause  was  tried  according  to  the  Salic  law  seven  or  more  of 
these  rachimburgii  took  their  seats  on  the  bench  (rachineburgii 
sedentes),  whilst  the  rest  of  the  panel  apparently  stood  around 
(rachineburgii  circumstantes)  (Noordewier,  p.  94 :  Fock.  And. 
Bijd.  vol.  4,  p.  26).  Grimm  (R.A.  p.  775)  quotes  an  old  formula 
regarding  these  rachineburgii :  Praesentibus  quam  pluribus 
viris  venerabilibus  racJiimburyis  qui  ibidem  ad  nniversorum 
causas  audiendum  vel  recta  judicia  terminandum  rexidebant 
vel  adstabant. 

The  duties  of  those  who  sat  are  fairly  clear — they  were  the 
judges  of  fact :  but  the  duties  of  those  who  stood  around  are 
obscure.  Some  (Schroeder,  p.  168;  Fock.  And.  p.  27)  think 
they  merely  agreed  or  disagreed,  though  the  practical  difficulties 
of  this  view  are  great.  Suppose  the  sitting  rachimburgii  found 
the  prisoner  guilty,  and  those  standing  around  thought  him 
innocent,  what  was  to  happen  ?  It  seems  to  me  more  likely 
that  there  was  a  body  of  men  called  rachimburgii  who  were 
appointed  to  act  as  judges ;  from  these  a  panel  was  chosen 
(rachimburgii  sedentes}  to  try  the  particular  case:  and  the  rest 
stood  around  (rachimburgii  circumstantes)  so  as  to  be  available 
for  some  other  case. 

It  is  doubtful  whether  rachineburgii  existed  in  the 
Netherlands.  Their  place  was  probably  taken  by  the  scabini ; 
Dutch,  schepenen ;  French,  echevins ;  German,  schoffe.  The 
schepenen  date  back  to  the  reign  of  Charlemagne  (Grimm,  R.A. 
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p.  775).  They  differed  from  the  rachineburgii  in  so  far  that  they 
were  permanently  appointed  to  act  as  such,  whilst  the  latter 
were  only  appointed  as  rachineburgii  sedentea  for  a  certain 
case,  or  number  of  cases.  The  wrord  scabinus  is  derived  from 
scapan-ordinare  decernere,  of.  Dutch,  scheppen  (Noordewier, 
p.  356).  Originally  they  were  chosen  by  the  king's  representa- 
tives (missi)  with  the  approval  of  the  people — ut  mis-si  nostri 
iibicwmque  malos  scabinos  inveniiint,  ejiciant  et  totius  populi 
consensu  in  loco  eorum  bonos  eligant.  Gradually,  however, 
different  methods  of  election  prevailed  in  the  various  districts 
and  towns.  Sometimes  they  were  elected  by  the  people, 
sometimes  by  the  count  and  the  people,  whilst  at  other 
times  by  the  count  alone.  Thus  in  Staveren  in  the  Veluwe  the 
count  elected  the  schepenen,  in  Nijinegen  the  election  was  by 
the  people,  whilst  in  Zalt  Bommel  the  count  elected  one-half 
and  the  people  the  other  half.  The  Capitidaria  enacted  that 
for  the  smaller  courts  there  should  be  seven  schepenen  and  for 
the  larger  twelve.  Gradually,  however,  the  numbers  varied; 
thus  at  Zutphen,  Arnhem,  Nijinegen  and  other  towns  there 
were  twrelve  schepeneu,  Venlo  had  nine,  Zalt  Bommel  had 
eight,  whilst  Delft  had  seven.  On  the  whole,  however,  seven 
and  twelve  were  the  usual  numbers  (Van  den  Berg,  pp.  27 
et  seq.). 

The  schepenen  were  appointed  for  a  certain  faxed  period, 
generally  a  year,  and  could  be  dismissed  if  they  did  not  do 
their  duties  properly.  No  one  could  be  appointed  to  the  office 
unless  he  was  a  free  and  well-born  citizen  of  certain  means. 
He  had  to  belong  to  a  class  known  as  schepenbare  mannen. 
Nee  scidtetus  nee  scabinus  debet  esse  nisi  nobilis  et  bene 
natus  nisi  scabini  de  aggere  (i.e.  proprietors  of  land).  In 
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Zeeland  schepenen  were  required  to  own  at  least  fourteen 
morgen  of  land  (Van  JMievis.  G.C.B.  1,  518).  In  time,  how- 
ever, persons  came  to  be  appointed  as  schepenen  who  did 
not  possess  the  above  qualifications.  After  their  appointment 
they  took  an  oath  of  office  and  could  then  be  punished  if 
they  refused  to  act  (Van  den  Berg,  p.  29).  In  Friesland 
the  schepenen  were  called  azigen.  Grimm  tells  us  that  asig 
meant  lawgiver.  It  is  from  these  two  words  that  we  get  the 
well-known  Schependoms  recht  and  Aasdoms  recht  (Van 
den  Berg,  p.  31).  Though  schepenen  were  appointed  by 
Charlemagne,  we  must  not  conclude  that  the  people  were 
completely  deprived  of  their  right  to  try  their  fellow  citizens. 
Up  to  the  thirteenth  century  we  find  this  right  asserted  in 
various  landrechten  and  keuren.  The  free  burghers  who  took 
part  in  the  trial  had  to  take  an  oath  that  they  would  give 
an  impartial  verdict,  and  were  consequently  called  gezworenen 
or  wifarhfige  mannen.  Thus  Van  Mieris  (G.C.B.  1,  535) 
quotes  a  landrecht  of  Kennemerland :  Waer  dat  een  man 
gltewornlf  word?  of  ghequetset  doer  sal  die  Rechter  ende  die 
n  foe  koine  it  ende  die  wonde  oft  die  quetainge  bezien 
hlj  levren  r<icle  dat  te  beschuldigen  alst  redelijk  is.  The 
verdict  of  the  gezworenen  was  known  as  stille  waarheid.  In 
Zeeland  the  number  was  limited  to  forty-four  in  the  west 
Schelde,  and  twenty-four  in  the  east  Schelde  (Van  den  Berg, 
p.  33).  The  schepenen  gave  their  verdict  upon  the  whole  case, 
law  as  well  as  fact,  and  differed  therefore  in  this  respect 
from  an  English  jury 

(2)  The  president  or  jv.dge. — There  were  two  classes  of 
courts  in  the  early  days,  the  court  where  the  freeman  and  the 
court  where  the  half-free  or  the  serf  (hofhoorigen)  was  tried. 
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In  the  former  case  the  judge  was  the  president  of  the  court, 
and  was  obliged  to  speak  the  doom  which  the  people,  the 
rachineburgii  or  the  schepenen  decreed.  In  the  latter  case  the 
judge  was  competent  to  find  the  facts  and  pronounce  the  doom 
himself.  It  is  to  the  latter  class  that  our  inferior  magistrates 

O 

owe  their  origin. 

In  earliest  times  the  chief  or  king  presided  at  the  mallum* 
During  the  Frankish  monarchy  the  king  usually  presided  at 
least  once  a  year  at  the  great  council.  In  time  this  became 
impossible,  and  he  deputed  various  high-placed  officials  to 
preside  at  the  various  courts  held  in  his  dominions.  In  the 
Netherlands  the  great  courts  were  presided  over  by  the 
hereditary  counts.  The  lesser  courts  of  freemen  were  pre- 
sided over  by  vice-counts,  markgraven,  baljuws,  drossaats,  or 
schouten.  In  Holland  the  president  of  the  court  of  schepenen 
was  usually  the  schout.  Hence  these  courts  came  to  be  known 
as  the  courts  of  the  schout  and  schepenen.  This  word  schout 
(Latin,  scultetus)  is  connected  with  the  word  schuld,  meaning 
a  debt  or  obligation.  In  Germany  these  officers  were  known 
as  dorjfs  schulzen  or  gerickts  schulzen.  A  schout  is  therefore 
equivalent  to  a  schuld  invwderaar,  or  person  who  saw  that 
debtors  paid  their  debts  (Noordewier,  p.  338).  He  was  the 
representative  of  the  count,  and  presided  over  the  court  in 
the  name  of  the  count.  When  dealing  with  the  procedure  of 
these  courts  we  must  dismiss  from  our  minds  the  idea  of  a 
single  judge  hearing  evidence  and  then  giving  a  judgment. 
The  schout  never  sat  alone  ;  he  simply  directed  the  schepenen 
to  hear  the  charge  against  the  accused  or  the  plaint  against 
the  defendant.  The  court,  therefore,  of  the  sculietus  cum 
scabinis  was  the  original  form  of  the  delegated  jurisdiction 


162  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

of  the  counts.  In  time,  as  we  shall  see,  the  court  of  schout 
and  schepenen  came  to  be  regarded  as  the  special  court  for 
town  and  village. 

In  the  country  district,  or,  as  it  is  called  in  Dutch  books,  het 
platte  land,  the  administration  of  justice  was  entrusted  to  the 
baljuw  en  mannen,  baljuw  en  goede  or  welgeboren  maniien  or  in 
feudal  language  to  the  baljuw  and  leenmannen  (Hofdijk,  Voor 
Ouders,  vol.  4,  p.  45 ;  Van  Leeuwen,  Manier  van  Procedeeren). 
Besides  these  courts  there  were  special  courts,  such  as  the  courts 
of  waldgraven,  dijkgraven,  watergraven,  heigraven  and  inarken- 
rigters.  The  jurisdiction  of  these  courts  was  confined  to  subjects 
relating  to  forests,  dykes,  sluices,  waterways,  &c.  In  some 
places  the  baljuw  was  called  marschalk,  in  others  drossaat  or 
drost,  from  which  we  in  South  Africa  took  our  word  land-drost. 

In  Gelderland,  Brabant,  Drenthe  and  Overijssel  the  drost 
•or  drossaat  was  the  equivalent  of  the  schout.  In  Overijssel  the 
schout  was  at  first  called  schulte,  afterwards  drost.  In  Zutphen 
he  was  sometimes  called  drossaat  or  drost  and  at  other  times 
landdrost  (Fock.  And.  BijcL  vol.  4,  pp.  233,  278).  The  drossaat 
was  originally  a  seneschal  or  marshal,  and  he  was  called  in 
mediaeval  Latin  a  senescallus,  oeconomus  or  drossartus.  His 
duties  were  partly  administrative  and  partly  judicial,  though  in 
time  his  judicial  functions  became  the  more  important.  In 
Brabant  he  was  called  a  chief  judge,  opper  gerechtsheer  or  haat 
justicier.  His  office  was  called  the  drossaerdij  or  drossaartschap 
(Stallaert,  Glossarium,  sub  voce  Drossaat).  In  the  Cape  Colony 
the  drosdy  originally  meant  the  district  over  which  the  land- 
drost had  jurisdiction,  but  afterwards  it  came  to  be  applied  to 
his  residence,  i.e.  his  office  was  confused  with  his  dwelling. 
When  the  courts  of  justice  were  established  at  the  Cape 
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the  president  of  the  court  of  the  Cape  district  was  called 
landdrost.  Why  this  name  was  selected  for  the  president  of 
the  court  instead  of  the  more  usual  schout  or  baljuw  I  have 
not  been  able  to  discover.  In  the  Indies  the  more  common 
term  schout  was  apparently  adopted. 

The  schout  was  appointed  by  the  count,  and  his  duties 
appear  to  have  been  both  judicial  and  administrative.  In  this 
respect  he  resembled  our  resident  magistrate,  though,  unlike  our 
magistrate,  he  could  not  act  judicially  without  the  assistance  of 
the  schepenen.  In  the  towns  the  schout  and  schepenen  looked 
after  the  well-being  of  the  citizens,  saw  that  the  city  was 
properly  policed  and  made  such  regulations  as  are  usually  made 
with  us  by  municipal  councillors. 

The  court  of  schout  and  schepenen  came  in  time  to  be  the 
ordinary  court  of  first  instance  in  civil  matters  (Merula,  p.  95 ; 
Hofdijk,  vol.  4,  p.  171).  Before  this  court  all  questions  between 
poorters,  burghers  and  domiciled  inhabitants  were  brought, 
unless  by  some  privilege  as  to  the  person  or  cause  of  action 
the  matter  could  be  brought  in  the  first  instance  before  some 
superior  court  without  going  to  the  schout  and  schepenen. 

As  the  towns  grew  in  importance  and  bought  or  earned  their 
distinctive  privileges,  the  right  to  appoint  schout  and  schepenen 
was  surrendered  by  the  counts  to  them,  and  in  this  way  a  great 
number  of  towns  came  to  appoint  their  own  magistrates.  In 
1587  the  duties  of  schout  and  schepenen  were  set  out  in  the 
following  terms :  "  The  duty  of  the  burgomaster  is  to  deal  with 
all  political  matters  as  well  in  the  administration  of  the  property 
and  finances  of  the  town,  as  in  such  things  as  appertain  to  the 
general  welfare  and  peace  of  the  town ;  the  schepenen  as  a  rule 
see  to  the  administration  of  justice  in  criminal  as  well  as  civil 
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cases,  and  they  exercise  a  jurisdiction  in  great  matters  as  well  as 
in  small"  (G.P.B.  vol.  1,  p.  44).  After  the  secession  from  the 
Spanish  rule  it  was  in  Holland  a  sine  qua  non  that  schepenen 
should  be  of  the  Protestant  religion  (Van  Leeuwen,  Manier 
van  Procedeeren  ;  Kersteman,  sub  rocc  Collegie  van  sellout 
en  schepenen}. 

(3)  Other  officers  of  the  court. — The  orders  of  the  judge  were 
carried  out  by  the  bode,  who  usually  carried  a  rod  before  the 
judge  (Van  Mieris,  4,  217).  He  was  not  a  messenger  in  the 
ordinary  meaning  of  the  word.  He  often  combined  the  functions 
of  the  registrar  and  of  the  clerk  of  the  court.  In  the  larger 

o  fj 

courts  the  principal  officials  were  the  griffier  or  registrar,  the 
bode  or  messenger,  and  the  deurwaarder  or  process-server.  In 
many  respects  the  latter  resembled  our  sheriff  (Van  Mieris, 
2,  419:  4,  217). 

In  the  middle  ages,  and  even  as  late  as  the  thirteenth  century, 
the  execution  of  the  judge's  sentence  or  order  was  carried  out 
either  by  the  complainant  or,  strange  as  it  may  appear  to  us,  by 
the  judge  himself.  Thus  in  one  of  the  keuren  of  Zeeland  (Van 
Mieris,  1, 303,  517)  dated  1256  we  find  the  following:  Qui  cumque 
fn, tin/in  vel  rapinam  fecerit  si  cum  recenti  furto  captus  fuerit 
station  ille  qui  cepit  eum  si  adeo  potens  fuerit  quod  eum 
suspendere  possit  presente  sculteto  et  judicio  scabinorum  infra 
ortum  solis  et  occasum  solis  suspendet  eum,  sed  si  hoc  fecere 
non  possit  tradet  eum  sculteto  qui  eum  cum  hominibus 
ojjicii  suspendet.  I  have  little  doubt  that  what  the  old  writers 
meant  by  saying  that  the  judge  must  execute  the  culprit 
unless  the  complainant  chose  to  do  so,  was  nothing  more 
than  that  the  judge  was  responsible  for  the  carrying  out  of 
the  execution  in  the  same  way  as  the  sheriff  is  with  us. 
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About  this  time,  however,  it  became  customary  to  appoint  a 
special  hangman  to  conduct  the  execution  of  condemned  per- 
sons. He  was  called  a  hangdief,  and  later  a  scherprechter. 
In  Nijmegen  his  assistants  were  called  klick  steenen ;  these 
were  entitled  to  the  underclothing  of  the  person  executed 
(Van  den  Berg,  p.  41). 


CHAPTER  XXI. 
ADMINISTRATION  OF  JUSTICE  (continued). 

Courts  of  appeal. — The  counts  of  Holland  recognised  at  a 
very  early  date  the  danger  of  allowing  the  judgment  of  a  lower 
court  to  become  res  judicata  immediately  after  its  pronounce- 
ment. The  judges  were  often  not  skilled  in  the  law  ;  family 
and  other  interests  produced  bias  and  prejudice,  and  therefore 
an  opportunity  was  given  to  bring  the  decisions  of  the  lower 
courts  in  review.  The  one  method  adopted  to  arrive  at  a 
sound  judgment  we  have  already  mentioned.  I  allude  to  the 
Hofvaart.  It  was  not  an  appeal  at  the  instance  of  one  of  the 
parties,  but  a  reference  on  the  part  of  the  court  itself  to  men 
considered  more  skilled  in  legal  matters. 

c5 

The  Gapitularia  of  the  Carolingian  monarchs  are  the  tirst 
authorities  which  mention  the  right  of  appeal.  No  doubt  the 
older  Franks  had  some  similar  institution,  but  we  n'nd  no  trace 
of  it  in  the  Lex  Salica  or  the  Lex  Ripuaria.  The  Gapitula/ria 
provide  that  the  court  of  the  count  is  to  hear  all  appeals 
from  the  local  courts,  whilst  the  missi  imperatoris,  or  royal 
representatives,  are  entitled  to  review  the  decisions  of  the 
counts.  The  ultimate  court  of  appeal  was  the  king  or  king 
and  council  (Co/pit,  v,  Lud.  Pii.  A.D.  819 ;  Capit.  ii,  Lud.  Pii, 
A.D.  819,  c.  15). 

When  the  counts  of  Holland  became  hereditary  the  missi 
disappeared,  and  the  court  of  the  count  became  the  national 
court  of  appeal  for  the  Netherlands.  From  the  count,  how- 
ever, an  appeal  still  lay  to  the  king  or  emperor.  The  count,. 

166 
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therefore,  reviewed  all  such  decisions  of  the  baljuw  and 
mannen,  and  of  the  sellout  and  schepenen,  as  were  brought 
before  him  on  appeal.  It  was  naturally  impossible  for  the 
count  to  attend  personally  to  all  this  business,  and  he  got  over 
the  difficulty  by  delegating  these  matters  to  some  high  nobles 
of  his  court,  with  the  assistance  of  men  skilled  in  the  law. 
Some  of  these  assessors  were  laymen,  but  a  great  number 
of  them  were  ecclesiastics,  and  as  these  representatives,  at 
any  rate  during  the  thirteenth  and  fourteenth  centuries,  were 
acquainted  with  the  laws  of  Justinian  and  the  Canon  law, 
it  was  but  natural  that  they  should  have  resorted  to  the 
principles  of  the  Roman  law  in  deciding  appeals. 

The  count  and  his  court  in  the  old  days  travelled  about 
from  place  to  place,  and  litigants  never  knew  where  an  appeal 
would  be  heard.  This  became  a  grievance  in  the  fourteenth 
century,  and  several  requests  were  made  to  the  counts  to  fix 
the  court  of  appeal  at  some  definite  place.  Several  towns 
acquired  the  privilege  of  a  fixed  court  of  appeal,  but  as  the 
count  was  usually  in  person  in  the  province  of  Holland,  no 
fixed  court  of  appeal  was  established  there,  though  in  practice 
most  appeals  were  heard  at  the  Hague.  The  Court  of  the 
Hague  came,  therefore,  to  be  i*ecognised  as  the  court  of  appeal 
for  Holland,  but  it  was  apparently  not  until  the  fifteenth 
century  that  the  Court  of  Holland,  Zeeland  and  West  Friesland 
was  first  established.  The  exact  date  at  which  this  occurred 
is  a  matter  of  considerable  dispute  (Merula,  bk.  4,  tit.  1, 
ch.  1,  p.  161.  in  notis). 

De  Haas  contends  that  the  Court  of  Holland,  or  the  Pro- 
vincial Court,  as  it  was  sometimes  called  to  distinguish  it  from 
the  Supreme  Court  shortly  afterwards  established  at  Mechlin 
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was  founded  long  before  1429.  Grotius,  Bynkershoek,  Luiius 
and  Van  der  Linden,  on  the  other  hand,  are  of  opinion  that 
the  Court  of  Holland  was  first  established  by  Philip  the  Good 
in  1429.  Philip  himself  in  a  letter  written  in  1445  says  that 
some  time  previous  to  that  date  he  had  established  a  court  at 
the  Hague  for  Holland,  Zeeland  and  West  Friesland.  Comme 
pour  le  gouvernement  en  justice  de  nos  pays,  contes  et  seig- 
neuries  de  Hollande,  Zeelande  et  Frise  nous  avons  puis  aucun 
temps  enca  ordinne  un  president  et  certain  nombres  de  con- 
seillers  en  noire  ville  de  la  Haye  en  Hollande  (Van  der 
Linden's  Jud.  Prakt.  vol.  1,  p.  43).  Dr.  Blok  is  of  opinion 
that  the  Court  of  Holland  (De  Raad  or  Het  Hof  van  Holland 
or  De  Provinciale  Raad)  dates  back  to  the  days  of  the  here- 
ditary counts,  but  that  prior  to  1429  the  court  was  not  neces- 
sarily assisted  by  jurists  (Blok,  Eene  Holl.  Stad,  p.  387). 

The  court  of  1429  consisted  of  five  noblemen,  with  power 
to  add  certain  jurists  to  their  number  if  they  required  legal 
assistance.  That  they  did  so  appears  from  a  certain  Middel- 
burg  case  referred  to  by  Van  Mieris  (G.C.B.  vol.  4,  p.  1023). 
It  must  not  be  supposed  that  the  nobles  who  were  appointed 
as  judges  of  the  court  were  necessarily  ignorant  of  law,  for 
legal  studies  formed  part  of  a  liberal  education  in  those  days. 
In  1436  two  jurists  sat  as  permanent  members  of  the  court. 
In  1440  the  jurists  had  increased  to  four.  Shortly  before 
1462  the  Court  of  Holland  was  composed  of  ten  or  twelve 
members.  Of  these  four  or  five  were  jurists,  others  high 
officials,  and  the  rest  nobles. 

In  1462,  however,  all  the  members  of  the  court  were  dis- 
missed and  a  new  court  constituted.  This  court  consisted  of 
&  president  and  eight  members  ;  of  these  seven  were  jurists 


ADMINISTRATION  OF  JUSTICE.  169 

.and  one  a  nobleman.  The  eight  were  said  to  be  notable 
mannen  wel  bezocht  ende  geexperimenteert  in  saecken  ran 
justitie.  The  Instructie  of  1462  not  only  reformed  the  old 
court,  but  laid  down  a  set  of  rules  for  its  guidance :  these  we 
shall  see  in  a  later  chapter  became  the  Instructies  van  den 
Hove  upon  which  our  present  practice  is  partly  moulded.  From 
1462  onwards  lawyers  predominated  in  the  Court  of  Hol- 
land, until  eventually  in  1510  the  nobles  were  completely  ex- 
-cluded.  From  that  date  the  Court  of  Holland  was  composed 
•entirely  of  jurists  taken  from  the  college  of  advocates  or  from 
the  professors  of  the  universities.  The  Instructies  of  1531 
show  that  it  was  at  that  date  a  court  of  justice  and  a  court 
of  appeal  composed  entirely  of  lawyers  and  conducted  upon 
the  same  principles  as  our  modern  courts.  In  fact  if  we 
.adopted  to-morrow  the  rules  of  court  of  1531  our  procedure 
would  be  more  cumbersome,  but  our  cases  would  still  be  carried 
•on  in  all  essentials  as  they  are  conducted  under  our  present 
rules  of  court. 

To  this  court  was  attached  a  number  of  minor  officials 
•called  secretaries  or  clerks  of  the  registers.  One  of  these 
secretaries  was  the  griffier  or  registrar.  He  was  always  a 
jurist  of  repute,  and  was  often  promoted  to  a  seat  on  the  bench. 
The  financial  administration  was  entrusted  to  a  board  called 
the  RekenJcamer,  consisting  of  two  Meesters  der  Reekeningen. 
The  Attornej^-General  (Procureur-generaal)  and  the  Advocaat- 
Fiscaal  were  since  1462  subordinate  officers  of  the  court.  The 
messengers  and  process-servers  (boden  and  deurwaarders) 
completed  the  list  of  functionaries  attached  to  the  court  (Blok, 
Hoi.  Stad,  pp.  387  et  seq.}. 

Since    1429  the  Court  of  Holland  sat  at  the   Hague  as  a 
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fixed  court  of  appeal.  It  was  not  a  court  of  appeal  for  all  the 
Netherlands,  but  only  for  the  provinces  of  Holland,  Zeeland 
and  West  Friesland.  At  a  later  date  the  court  was  composed 
of  a  president  and  eleven  members  called  Raadsheeren ;  of 
these  eight  had  to  be  Hollanders  and  three  Zeelanders  (Van 
der  Linden's  Jwl.  Prald.  vol.  1,  p.  44). 

The  jurisdiction  of  the  Court  of  Holland  was  both  civil  and 
criminal,  and  the  court  was  a  court  of  appeal  as  well  as  a  court 
of  first  instance.  It  took  cognisance  of  all  cases  in  which  the 
rights  and  privileges  of  the  States  were  involved,  as  well  as 
those  of  the  nobles  and  other  privileged  persons  born  in  these 
States.  The  Court  of  Holland  was  the  court  of  first  instance 
for  all  the  officers  of  the  court,  such  as  the  registrar,  secretaries, 
advocates,  attorneys  and  clerks.  Cases  brought  by  widows, 
orphans,  paupers  and  other  privileged  persons  could  be  heard 
before  the  Provincial  Court  in  the  first  instance.  All  unmarried 
women,  and  women  in  needy  circumstances,  could  pass  by  their 
ordinary  magistrate  and  come  direct  to  the  Provincial  Court. 
The  Provincial  Court  was  also  a  court  of  appeal  and  revision 
for  all  judgments,  civil  or  criminal,  which  had  been  pronounced 
by  any  judge  in  the  three  provinces.  This  Court  of  Holland 
became  one  of  the  most  renowned  courts  of  Europe,  as  will 
appear  from  the  fact  that  several  European  potentates,  who 
had  nothing  to  do  with  the  Netherlands,  on  various  occasions 
requested  this  court  to  decide  their  private  disputes  (Kersteman, 
sub  voce  Hof  van  Holland). 

Besides  establishing  the  Court  of  Holland  on  a  sound  basis, 
Philip  the  Good,  in  furtherance  of  his  policy  of  unification 
and  centralisation,  established  the  Supreme  Court  at  Mechlin. 
It  was  founded  in  1446,  but  it  first  obtained  its  jurisdiction 
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as  a  court  of  appeal  in  1455.  This  court  was  established  in 
order  to  have  one  central  court  of  appeal  and  revision  for 
all  the  different  provinces,  over  which  the  House  of  Burgundy 
ruled.  It  was  known  as  De  Groote  Raad,  De  Hooge  Raad 
van  Mechelen,  or  Le  Grand  Conseil  de  Malines.  It  was  the 
supreme  court  of  appeal  for  the  whole  of  the  Netherlands. 
It  was  not  exclusively  a  judicial  body,  but,  like  the  Parlia- 
ment of  Paris,  was  endowed  with  administrative  powers  and 
a  control  of  the  State  finances.  The  towns  were  strongly 
opposed  to  Philip's  policy  because  the  court  encroached  upon 
their  liberties  and  privileges,  especially  upon  their  treasured 
right  that  a  burgher  could  not  be  compelled  to  appear  before 
an}"  but  his  daily  judge — the  celebrated  jus  de  non  evocando. 

Charles  the  Bold  carried  out  the  policy  of  his  father, 
and  was  determined,  notwithstanding  the  opposition  of  the 
towrns,  to  create  a  strong  central  court.  He  separated  in  1473 
its  financial  administration  from  its  judicial  functions,  and 
established  the  supreme  court  of  appeal  of  Mechlin  with  a 
jurisdiction  over  all  the  provinces  of  the  Netherlands.  It  con- 
sisted of  thirty-six  members,  and  was  presided  over  by  the 
chancellor  or  by  one  of  his  two  deputies.  Of  the  thirty-six 
members  several  were  ecclesiastics  and  a  large  number  jurists. 
It  exercised  the  functions  of  a  supreme  court  of  all  the 
Netherlands  until  1582  (Van  Beijnen,  Staats  regeling,  p.  27  ; 
Poullet,  Origines,  vol.  2;  pp.  250  et  seq.).  Its  decisions  as 
collected  by  Christinaeus  have  always  been  regarded  as  of 
high  authority. 

After  the  establishment  of  the  Republic  the  Court  of 
Mechlin  ceased  to  exercise  any  jurisdiction  or  influence  over 
the  northern  provinces.  In  its  stead  was  established 
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Supreme  Court  of  Holland,  Zeeland  and  West  Friesland.  It 
was  known  as  the  Hoogen  Raade  or  Hoogen  Raade  van 
Holland,  Zeeland  en  West  Friesland.  It  was  composed  of  a 
president  and  nine  members,  of  whom  six  were  always 
Hollanders  and  three  Zeelanders.  It  became  very  soon  a 
court  of  great  importance,  and  its  president,  whose  election 
was  a  weighty  matter  full  of  great  and  solemn  ceremony, 
was  regarded  as  one  of  the  highest  officers  of  state. 

All  judgments  of  the  Provincial  Court  could  be  brought 
before  the  Supreme  Court  by  way  of  appeal  or  review.  The 
usual  practice  with  regard  to  appeals  was  to  bring  a  case 
heard  by  the  local  magistrate,  first  before  the  Provincial 
Court  and  then  before  the  Supreme  Court,  but  certain  towns 
were  privileged  to  bring  their  appeals  direct  from  the  local 
magistrate  to  the  Supreme  Court,  without  first  going  to  the 
Court  of  Holland.  The  Supreme  Court  was,  however,  not 
only  a  court  of  appeal,  it  was  also  a  court  of  tirst  instance 
in  the  following  matters :  (1)  disputes  arising  between  foreign 
merchants  who  had  no  domicile  in  Holland,  Zeeland  or  West 
Friesland ;  (2)  in  all  matters  where  by  law  or  custom  no 
appeal  was  allowed;  (3)  in  all  admiralty  and  maritime  cases. 
The  Supreme  Court  also  took  the  place  of  the  sovereign 
power  in  giving  relief  against  unlawful  and  immoral  con- 
tracts, in  granting  the  benefits  of  inventory  and  of  cessio 
bonorum.  If  litigants  agreed  to  submit  their  disputes  to  the 
Supreme  Court,  then  the  court  could  consent  to  hear  the 
matter  in  the  tirst  instance  and  so  pass  by  the  ordinary 
judge,  though  this  permission  was  only  granted  in  very 
weighty  matters  (Kersteman,  sub  voce  Hoogen  Raad ;  Merula,  j 
bk.  1,  tit.  6,  c.  1,  n.  13,  in  notis). 
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Besides  the  Supreme  Court  of  the  Union,  and  the  Court 
of  Holland,  the  provinces  of  Utrecht,  Gelderland,  Friesland, 
Overijssel,  and  later  Groningen  and  Drenthe,  each  had  a 
superior  court  of  its  own  to  which  appeals  were  brought  from 
the  lower  courts.  In  addition  to  these  were  the  Council  of 
Brabant,  the  Council  of  Flanders,  and  the  Raad  van  Staaten. 
The  latter  was  a  body  with  both  administrative  and  judicial 
duties.  It  was  a  court  of  first  instance  regarding  public  pro- 
pert}'  and  revenue,  and  a  court  of  appeal  from  the  coloniea 
and  from  the  Council  of  Flanders.  As  a  rule  it  referred  the 
appeals  to  the  Hooge  Raad  and  the  Council  of  Brabant  respec- 
tively, and  then  pronounced  the  judgment  of  these  courts 
(Maasdorp's  Introduction  to  Grotiux,  p.  xxvi). 

The  establishment  of  permanent  courts  sitting  at  the  Hague 
had   a   o-reat   effect  in   fixing   the   Roman   law   as   the   common 
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law  of  Holland.  It  was  a  source  of  constant  complaint  that 
the  Provincial  and  Supreme  Courts  did  not  sufficiently  respect 
the  local  laws  and  customs  of  the  towns  from  which  the 
appeals  were  brought  (Hofdijk,  v,  7).  These  courts  tended  to 
centralise  the  administration  of  justice  and  to  introduce  uni- 
formity not  only  in  the  procedure,  but  also  in  the  law.  The 
judges  looked  more  to  the  Roman  law,  with  its  well-developed 
system  of  jurisprudence,  than  to  the  numerous  local  laws  and 
customs  of  the  various  places  from  which  the  suits  were 
brought.  The  decisions  of  the  superior  courts  were  binding 
on  the  inferior  courts,  and  in  this  way  the  Dutch  jurists  were 
enabled  to  build  up  on  the  foundations  of  the  Roman  law  their 
own  magnificent  system  of  jurisprudence. 


CHAPTER  XXII. 
DEVELOPMENT  OF  PROCEDTJP.E. 

THE  procedure  of  the  courts  during  the  Frankish  Empire  is 
but  very  imperfectly  known  to  us.  It  was  entirely  different 
from  the  procedure  of  our  modern  courts.  With  us  there  is  a 
great  deal  of  formality  in  the  preparation  of  the  trial,  and  the 
hearing  of  a  cause  forms  but  a  small  part  of  its  actual  course. 
In  the  middle  ages,  on  the  contrary,  outside  of  the  actual 
hearing  in  the  court  there  was  very  little  formal  procedure. 
The  matter  to  be  tried  by  the  judge  or  judges,  whether 
civil  or  criminal,  was  regarded  in  the  light  of  a  duel.  The 
plaintiff  or  coinplainant  was  the  attacking,  and  the  defendant 
or  accused  the  defending  party.  The  judge  determined  who 
was  the  winner. 

The  self-help  procedure  of  early  times  was  gradually  dis- 
appearing, though  here  and  there  traces  of  it  still  remained. 
The  judge  was  called  in  to  arbitrate  instead  of  allowing  the 
injured  person  and  his  relatives  to  take  the  matter  in  their 
own  hands.  At  first  the  judge  only  exercised  his  jurisdiction 
when  the  parties  both  appeared  before  him.  Where  the  de- 
fendant refused  to  appear  the  procedure  of  self-help  was  still 
often  resorted  to.  In  time,  however,  on  a  refusal  to  appear 
the  principle  of  self-help  received  legal  sanction  from  the 
judge. 

The  principle  that  the   court  sees  to    the    execution   of   its 

sentence  belongs  to  modern  ideas  of  jurisprudence.     The  prin- 
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ciple  of  the  middle  ages  was  to  deprive  the  obstinate  defend- 
ant of  the  protection  of  the  law.  Every  opportunity  was  to 
be  given  to  the  defendant  to  appear  before  the  judge,  and 
mere  absence,  unless  it  was  wilful,  was  not  regarded  as  a  con- 
fession of  guilt  or  of  being  in  the  wrong.  There  were  two 
reasons  for  this.  The  first  was  that  self-help  had  given  place 
to  the  judge,  and  the  idea  that  he  was  merely  an  arbitrator 
had  not  yet  disappeared ;  and  the  second  was  that  freedom 
was  sacred  to  the  German  people,  and  a  freeman  was  not 
to  be  lightly  placed  under  a  ban.  Three  times  at  least,  and 
then  at  considerable  intervals,  he  had  to  be  called  to  appeal- 
before  he  could  be  condemned  as  a  defaulter.  This  tenderness 
towards  the  defendant  always  formed  a  marked  feature  in  the 
procedure  of  the  Dutch  courts.  It  prevailed  in  the  Cape 
Colony  before  our  modern  rules  of  court  were  promulgated. 
If  the  defendant  persisted  in  his  default  the  sovereign  could 
declare  him  first  a  provisional  outlaw  (vor  ban),  and  later 
on  a  complete  outlaw  (ban). 

Gradually,  however,  the  procedure  of  the  Roman  law  and 
of  the  Canon  law  modified  the  simple  practice  of  the  Franks. 
Formalism  became  an  important  feature  in  the  conduct  of  a 
•suit.  The  slightest  departure  from  the  due  order  brought 
with  it  the  danger  of  losing  a  case.  The  very  procedure  was 
known  as  legal  danger  (Rechtsgefahr,  vare,  insidia  verborum) 
{Schroder,  pp.  359  et  seq.,  765  et  seq.).  The  strictness  of  the 
procedure  was,  however,  not  so  great  in  the  Netherlands  as  in 
Germany,  and  in  time  the  latitude  allowed  to  the  Flemish 
merchants  seems  to  have  helped  to  break  down  the  formalism 
of  pleading  (Schroder,  p.  765). 

There  is  very  little  doubt  that  the  procedure  of  choosing  a 
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particular  kind  of  action  by  formula  existed  in  Holland  as  it 
did  in  Germany.  Actions  were  not  scientifically  classified, 
though  on  the  whole  we  may  say  that  they  were  divided  into 
actions  for  payment  of  debt  and  actions  for  recovery  of  pro- 
perty. For  this  purpose  there  were  a  number  of  actions  avail- 
able to  the  plaintiff.  These  were  called  formulae,  though 
they  had  nothing  in  common  with  the  formulary  system  of 
the  Romans.  They  derived  their  origin  from  Frankish  pro- 
cedure, and  were  in  many  respects  similar  to  the  writs  of  the 
old  English  courts.  Here  are  a  few  of  their  names :  "  Malo 
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online  possides"  e.g.  Pet  re,  te  appellat  Martinus,  quod  terra 
quae  In  tali  loco  est  sua  est  et  in  earn  possides  malo  ordiue  ; 
"Dare  mihi  debes ;"  "Quod  tu  conventasti  mihi  solvere"  &c. 
The  defendant's  answer  was  also  couched  in  the  form  of  a 
formula  thus  to  the  claim,  Tenes  malo  ordine  terrain  meam, 
&c. ;  the  plea  was,  Ipsa  terra  mea  ent  propria  per  succes- 
sionem  de  parte  patris  mei  or  per  usumfructiun,  &c.  (Heusler, 
Institutionen  Klagensystem,  vol.  1,  p.  384). 

The  Church  courts  disregarded  these  formulae,  and  strove 
to  settle  disputes  with  as  little  technicality  as  possible.  The 
views  of  the  canonists  gradually  gained  ground  in  this  re- 
spect, and  as  commerce  increased  the  extremely  technical  form 
of  pleading  gradually  gave  place  to  our  modern  system. 

During  the  Frankish  period  there  was  very  little  difference 
between  civil  and  criminal  procedure,  but  during  the  twelfth 
and  thirteenth  centuries  a  distinction  came  to  be  drawn  be- 
tween these  classes  of  cases.  Civil  actions  came  to  be  divided 
into  those  by  which  debts  were  claimed,  those  which  were 
brought  for  the  recovery  of  property,  and  those  in  which  an 
inheritance  formed  the  subject  of  a  suit.  No  proper  distinction 
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was  drawn  between  criminal  matters  and  delicts.  Hence  an 
action  for  the  recovery  of  stolen  property  was  partly  a  civil 
vindicatio,  partly  a  claim  for  damages,  and  partly  an  inquiry 
into  crime.  It  was  only  during  the  latter  portion  of  the 
middle  ages  that  our  modern  conception  of  the  State  prose- 
cuting the  criminal  began  to  dawn.  I  shall  now  pass  over  to 
the  procedure  in  the  lower  courts  during  the  thirteenth  and 
fourteenth  centuries. 

Procedure  in  court.— The  judge,  baljuw,  schout  or  drost, 
and  the  schepenen  or  goedemannen  sat  on  the  bench.  Behind 
the  judge  was  hung  a  shield ;  he  held  a  rod  in  his  hand 
whilst  before  him  lay  a  naked  sword.  In  many  courts  besides 
a  sword  were  added  as  symbols  of  his  office  iron  gloves,  a 
rope  and  an  axe.  A  cord  or  rod  was  drawn  so  as  to  separate 
the  bench  from  the  public.  The  proceedings  began  by  the 
judge  asking  the  schepenen,  "Is  it  the  right  time  to  open  th& 
court?"  The  schepenen  answered,  "It  is."  The  judge  then 
said,  "  Is  there  a  quorum  ? "  To  which  the  schepenen  replied, 
"  There  is "  (i.e.  there  is  a  majority  of  them  present).  This 
formula  was  in  actual  use  in  Amsterdam  during  the  eighteenth 
century.  The  judge  then  enjoined  silence,  and  the  breach  of 
that  order  was  followed  by  severe  punishment.  After  that 
no  one  might  enter  or  leave  the  court  without  leave  of  th& 
judge.  The  plaintiff*  and  defendant  or  complainant  and 
accused  stood.  In  the  Landrecht  of  Nieuwbroek,  1328,  they 
are  ordered  tho  reckt  staen,  and  so  they  are  represented  in. 
the  miniatures  of  that  period  (Noordewier,  p.  397 ;  \ran  den 
Berg,  p.  43). 

If    there  was    a    criminal    charge    against  an   accused  then 
the  complainant,  who  must  be  a  freeman,  was  bound  to  appear 
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with  a  naked  sword  and  clad  in  armour.  It'  the  accused 
repelled  the  charge  he  also  appeared  fully  armed,  though  if 
he  admitted  the  charge,  but  pleaded  some  excuse,  he  appeared 
bare  headed  and  barefoot,  in  his  shirt,  without  armour  and 
without  weapons — ende  hem  onscJtuldigen  wil,  die  sal  komen 
tint  gericht  in  eenen  hemde,  bloots  hoovdx,  bairvoets  .  .  .  sun- 
der ijser  of  staal  (Pro  excol.  vol.  1,  p.  389;  Van  den  Berg, 
p.  43).  The  complainant  (damans}  called  the  defendant  be- 
fore the  court  and  made  his  claim  or  laid  his  charge.  The 
defendant  or  accused  denied  the  claim  or  repelled  the  charge. 
If  the  charge  was  one  of  murder  the  complainant  brought 
the  corpse  into  court,  and  addressing  the  judge  said,  "  I  have 
brought  you  here  my  dead  brother  (or  other  relative),  do  you 
believe  the  corpse  is  here?"  The  judge  then  answered,  "I 
•do."  Some  official  then  shouted,  "  Vengeance,  vengeance, 
vengeance"  (wraeck).  Thereupon  the  usual  formula  for  such  a 
charge  was  read  and  the  matter  proceeded  with.  The  claimant 
thereupon  took  an  oath  and  gave  security  that  he  would  not 
involve  in  this  charge  any  but  the  accused  or  his  accomplices 
{Matthaeus,  De  Grim.  pp.  514  et  seq.),  and  asked  the  judge 
to  name  a  day  for  the  trial  (Van  Mieris,  2,  29).  If  the  com- 
plainant or  accused  was  a  priest,  woman  or  child  the  judge 
-appointed  a  representative  to  conduct  the  prosecution  or  de- 
fence. The  reason  for  this  was  that  neither  priest,  woman 
nor  child  could  be  challenged  to  single  combat. 

In  course  of  time  pleading  by  representative  became  the 
rule,  so  that  from  the  fifteenth  century  onwards  the  defence 
was  nearly  always  conducted  by  a  special  class  of  represen- 
tatives called  procuratores,  procureurs  or  taalmannen.  As 
a  general  rule  it'  there  was  no  plaintiff  or  claimant  the  case 
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was  dismissed,  geen  Klager,  geen  redder.  In  some  cases, 
however,  the  State  took  up  the  prosecution  through  the  baljuw, 
or  in  the  ecclesiastical  courts  through  the  bishop  (Noordewier, 
p.  398).  The  complainant  then  took  an  oath,  told  his  tale, 
and  called  upon  his  relatives  and  friends  to  substantiate  the 
value  of  his  oath.  These  were  called  eedkelpers  (oath 
helpers),  mede-zwerenden,  volgers  or  conjuratores.  They 
no  doubt  owe  their  origin  to  the  old  German  custom  of 
the  family  undertaking  to  avenge  the  death  of  one  of  its 
members.  The  family  received  part  of  the  wergeld,  and  from 
this  it  followed  they  were  bound  to  assist  in  the  recovery 
•of  it.  The  conjuratores  were,  so  to  speak,  the  sureties  for 
the  complainant;  they  swore  that  they  accepted  the  oath  of 
their  relative  or  friend  as  true  (Van  den  Berg,  1,  p.  45).  The 
conjuratores  were  not  witnesses  in  our  sense  of  the  word.  They 
might  or  might  not  have  known  anything  of  the  charge.  All 
they  practically  did  was  to  say,  "  We  are  convinced  that  the 
claimant's  charge  is  well  founded,  for  he  is  a  man  worthy 
of  belief."  Towards  the  end  of  the  fifteenth  century  their 
presence  lost  its  weight,  and  they  gradually  disappeared  in 
the  towns,  though  in  the  country  we  sometimes  find  them 
as  late  as  the  sixteenth  century  (Van  den  Berg,  p.  4<8). 

To  substantiate  his  oath  the  complainant  called  the 
witnesses  to  the  act  or  crime.  These  were  freemen  mostly 
from  the  neighbourhood  or  from  the  same  mark.  Not  only 
did  they  testify  to  having  been  present  at  the  occurrence, 
but  to  the  worth  of  the  complainant  and  to  such  matters  as 
formed  common  knowledge.  Rigid  proofs  such  as  we  re- 
quire in  our  courts  were  unknown  in  the  fourteenth  and 
fifteenth  centuries.  A  witness  to  the  fact  (oog  of  oorgetuige) 

M2 


180  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

could  be  punished  for  perjuiy  if  he  swore  falsely,  but  a  con- 
jurator  was  not  subjected  to  any  penalty  (Noordewier,  p.  400). 
The  usual  number  of  witnesses  to  convict  a  freeman  were 
three.  Thus  in  the  Keuren  of  Zierikzee  and  Middelburg  (Van 
Mieris,  1,  242)  we  find  the  following  provision  in  the  thir- 
teenth century :  Ubicunque  tres  legates  homines  aliquid 
ri/lerinf  ft  juramento  ammoniti  fuerint  hoc  scabini  testa- 
buntur  (cf.  Van  Mieris,  1,  518,  n.  88).  Though  this  was  the 
general  rule  there  were  of  course  many  exceptions,  and  the 
gravity  of  the  charge  often  determined  the  number  of  wit- 
nesses required  for  a  conviction. 

Besides  proof  by  witnesses  there  existed  the  proof  by  ordeal 
(Beivijs  bij  God's  oordeel).  If  a  crime  had  been  committed,  but 
the  proof  was  obscure,  then  our  German  ancestors  believed 
that  the  gods  as  the  highest  judges  could  be  appealed  to  in 
order  to  determine  guilt  or  innocence.  The  English  word 
"  ordeal "  is  derived  from  the  Anglo-Saxon  ordal,  old  Frisian 
ordel,  old  German  urteil,  Dutch  oordeel.  It  means,  therefore, 
the  god's  oordeel,  or  the  judgment  of  the  gods.  This  pro- 
cedure was  based  upon  heathen  practice :  but  after  the 
introduction  of  Christianity  it  was  taken  over  by  the  priests, 
and  for  the  gods  of  the  heathen  was  substituted  the  God 
of  the  Christians. 

The  principle  was  that  there  was  some  higher  power 
which  w7ould  protect  the  innocent  and  punish  the  guilty.  In 
practice  it  was  the  person  upon  whom  the  onus  lay  of 
proving  his  innocence  who  could  appeal  to  trial  by  ordeal. 
It  has  always  been  a  principle  of  the  German  criminal  law 
that  the  accused  should  be  in  a  more  favourable  position  than 
he  complainant.  This  arose  from  the  fact  that  freedom 
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was  regarded  as  inviolable  (Noordewier,  p.  400).  Hence  every 
difficulty  was  put  in  the  way  of  the  complainant.  He  was 
constantly  hindered  by  formalities  and  technical  require- 
ments, so  that  the  proof  of  guilt  was  made  difficult  and  the 
proof  of  innocence  rendered  easy.  The  appeal  to  the  ordeal, 
therefore,  gave  the  accused  an  extra  chance  of  escape.  The 
means  used  were  such  as  to  impress  the  public  with  the 
innocence  of  the  accused  who  successfully  went  through  the 
ordeal.  How  often  it  took  place  and  what  its  general  effect 
was  is  obscure  to  us,  for  the  chroniclers  dwell  mostly  on  the 
few  cases  of  extraordinary  success  on  the  part  of  the  accused 
(Noordewier,  pp.  434  et  seq.). 

The  principal  forms  of  ordeal  were :  (1)  Ordeal  by  fire. 
The  accused  had  to  hold  his  bare  hand  in  the  flames.  If  he 
was  burnt  he  was  guilty,  if  not  he  was  innocent.  (2)  Ordeal 
by  hot  water,  The  accused  had  to  plunge  his  bare  arm  and 
hand  into  boiling  water  and  to  extract  some  object  like  a  ring 
or  stone.  (3)  Ordeal  by  cold  water.  The  accused  was  thrown 
in  the  water.  If  he  ffoated  he  was  guilty,  if  he  sank  he  was 
innocent.  (4)  Cross  ordeal.  In  this  case  both  parties,  com- 
plainant and  accused,  took  part  in  the  ordeal.  They  stood 
against  a  cross  with  uplifted  hands;  the  one  who  let  his  hand 
fall  first  was  the  losing  party.  This  form  of  ordeal  was  used 
in  civil  suits.  It  is  said  that  Charlemagne  and  Radboud  used 
this  ordeal  to  determine  to  whom  Friesland  should  belong. 
Charlemagne  dropped  his  glove,  Radboud  picked  it  up,  and  so 
lost  his  cause.  Whilst  the  contest  went  on  the  priests  prayed 
and  read  the  mass.  (5)  Ordeal  by  duel  or  trial  by  combat. 
This  was  the  noblest  form  of  ordeal,  and  was  the  origin  of 
our  modern  duel.  It  was  resorted  to  long  after  the  other 
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forms  of  ordeal  had  fallen  into  disuse  or  been  applied  to 
slaves  and  other  persons  of  low  degree.  Its  origin  dates  back 
to  a  very  remote  antiquity  (Tacit.  Germ.  7  and  10),  and  we 
sometimes  find  it  employed  to  end  the  quarrels  of  nations,, 
where  the  opposing  chiefs  fought  instead  of,  and  in  the  pre- 
sence of,  their  followers.  The  towns,  the  great  civilising 
centres,  were  the  first  to  prohibit  trial  by  combat.  The  Keur 
of  Middelburg  forbade  it  in  1217,  and  the  Keur  of  Haarlem  in 
124-").  Later  on  the  maxim  was  adopted..  Kamprecht  kwaad- 
recJtt,  and  it  became  a  general  rule  that  poorter  mag  poorter 
niet  ten  campe  roepen  (burgher  could  not  challenge  burgher 
to  combat).  (6)  Buargericht.  If  a  murder  had  been  com- 
mitted, and  one  or  more  persons  were  strongly  suspected,  they 
could  be  compelled  to  approach  the  corpse  and  touch  it.  If  it 
began  to  bleed  afresh  at  the  touch  of  the  suspected  person  he- 
was  declared  guilty.  This  ordeal  was  used  in  the  middle 
ages,  and  survived  until  the  fifteenth  century.  In  one  of  the 
landrechten  it  is  thus  expressed  :  Wie  betegen  of  berucht  word 
voer  moert,  die  sal  den  dooden  aantasten  die  vermoert  is ; 
ortKCiddiget  voer  God  soe  is  hy  onsculdich.  (7)  Ordeal  by  the 
holy  bite.  The  suspected  person  was  bound,  and  a  slice  of 
bread  placed  in  his  mouth.  If  he  managed  to  eat  it  he 
was  innocent,  but  if  it  stuck  in  his  throat  he  was  con- 
sidered guilty.  In  Anglo-Saxon  it  was  called  corsucvd.  After 
the  introduction  of  Christianity  consecrated  bread  was  used 
(Noordewier,  pp.  437-443). 

The  law  of  evidence  which  prevailed  in  the  courts  of 
Holland  before  the  sixteenth  century  was  naturally  crude. 
Gradually  the  courts  began  to  adopt  the  rules  of  evidence 
which  we  find  scattered  through  the  Corpus  Juris.  In  the  seven- 
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teenth  century,  however,  the   law   of  evidence   had   attained  a 
hio-h    degree    of    perfection,   as   will    be    found   on   reference   to 
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Matthaeus,  DC  Oriminibus,  and  Matthaeus,  De  Probationibus. 

When    the    evidence    had    been    heard    by    the    court    the 
schepenen    had   to   declare   to   the  schout  how  they  found  the 
case  (Hoe  zij  de  zaak  ronden).     It   was   tlieir  vondenesse  or 
vonnis  that  they  uttered.     This  vonnis  or  judgment  not  only 
found  whether  the  accused  was  guilty,  but  also  what  penalty 
should  be  imposed  upon  him.     In  this  respect   the  finding  of 
the   schepenen   differed   from  the   exclusive    finding  on  fact    of 
our  jury.     In  another  respect  the  schepeuen  differed  materially 
from  our  jury.     A  jury  is  called  upon  to  find  the  facts  as  they 
appear  to   them,  and  if  they  wish  to  know  the  law  they  must 
consult   the  judge  ;   but  the  schepenen  had  the  right  in  case  of 
doubt  to  leave  the  court  and  make  inquiries  as  to  the  law  and 
the   form   of   their  judgment.     They  had   the   right   to   consult 
about   the   case   or,  as  it  was  expressed,  raad  halen ;   toeloop 
licbben  :    aan  een  kennige  of  hofvaart  gaan ;    ordel   ten   hof- 
vaart halen.     This  right  to  seek   counsel   applied  to  civil   as 
well    as    criminal    cases.      The    schepenen   would    naturally    not 
seek    counsel   on   the   facts,   for  of    these    the}^   could  judge    as 
well  as  any  other  person ;  but  as  neither  they  nor  the  schout 
were  learned  in  the  law  they  were  obliged  to  get  their  legal 
knowledge  from   some  other  quarter.     In  the  days  of  Charle- 
magne  the   schepenen   referred   to  the  sacebarones  or  sapientes 
(Grimm's  R.A.  783),  but  later  on  to  the  judicial  officers  at  the 
court    of    the    count,    or    even    of    the    emperor.       During    the 
thirteenth    and    fourteenth    centuries   the    laws    of    the    towns 
or     districts     determined     where     the     schepenen     should     go. 
Middelburg    and    Leyden    required    them    to   go    direct    to    the 


184  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

count  (Van  Mieris,  1,  171).  The  smaller  towns  were  required 
to  consult  the  courts  of  the  larger  and  older  towns.  Thus 
the  schepenen  of  the  smaller  towns  of  Zeeland  went  to 
Middelburg,  of  Holland  to  Leyclen  or  Haarlem,  of  Gelderland 
to  Zutphen  or  Roermond.  This  practice  did  not  mean  that 
the  courts  of  Leyden,  Middelburg,  &c.,  were  courts  of  appeal 
for  the  smaller  towns.  It  merely  meant  that  the  lawyers  of 
the  larger  towns  had  greater  experience,  and  were  therefore 
capable  of  advising  the  courts  of  the  smaller  towns.  The 
schepenen  took  the  advice,  and  then  gave  their  own  judgment 
(Noordewier,  p.  408;  Van  den  Berg,  pp.  121  et  xeq.). 

During  the  fifteenth  century  permanent  courts  of  appeal 
had  been  established  in  the  Netherlands  as  well  as  in  the 
provinces  of  Holland  and  West  Friesland.  The  result  of  this 
was  to  systematise  the  practice  of  the  courts  and  to  build  up 
&  legal  procedure  on  the  lines  of  the  Roman  procedure,  but 
adapted  to  the  circumstances  and  customs  of  the  people. 

The  procedure  of  the  fifteenth  century  could  not  have 
differed  very  materially  from  that  of  the  sixteenth  century. 
The  Instructies  van  den  Hove  (rules  of  court)  of  1531  are 
founded  upon  the  earlier  Instructions  of  1462  (Redds.  Obs. 
vol.  2,  obs.  100).  Hence  the  practice  of  the  sixteenth  century 
is  based  upon  a  practice  which  prevailed  in  the  fifteenth 
century.  It  is  difficult  to  conceive  that  after  definite  rules  of 
practice  were  established  in  1462  they  would  have  been  so  en- 
tirely swept  away  in  a  hundred  years  as  to  have  left  no  per- 
manent mark  on  the  later  procedure.  It  is  most  unlikely 
that  a  practice  similar  to  that  of  the  Instructies  of  1531 
could  have  been  invented  in  the  space  of  a  century.  The  proba- 
bility is  that  during  the  fifteenth  century  the  superior  courts 
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adopted  a  great  deal  of  what  was  then  the  practice  of  the 
lower  courts,  and  amended  and  amplified  that  practice  by 
reference  to  the  procedure  of  the  Roman  and  Canon  law. 

As  we  have  seen  in  a  former  chapter,  the  Canon  law  did  a 
great  deal  towards  simplifying  the  procedure  of  the  courts.  It 
elaborated  a  system  of  rules  with  regard  to  testimony  which 
forms  the  basis  of  our  modern  law  of  evidence.  ]t  also  helped 
to  break  down  the  formalism  in  pleading.  The  full  effect  of  its 
influence  was  felt  during  the  fourteenth  and  fifteenth  centuries, 
so  that  the  latter  may  be  regarded  as  the  transition  period  from 
the  procedure  of  the  middle  ages  to  the  modern  practice.  By 
the  end  of  the  fifteenth  century,  therefore,  the  practice  of  the 
courts  was  more  or  less  similar  to  the  procedure  promulgated  by 
the  InstructieK  of  1531.  The  Instructies  took  over  and  im- 
proved what  was  good,  and  abandoned  what  was  obsolete  and 
cumbersome,  and  so  laid  what  we  may  call  the  foundations  of 
our  modern  practice. 


CHAPTER   XXIII. 

PRACTICE  OF  THE  COURTS  AND  WRITERS  ON  PRACTICE 
FROM  THE  SIXTEENTH  CENTURY  ONWARDS. 

WE  have  detailed  and  accurate  information  of  the  procedure, 
both  civil  and  criminal,  of  the  various  courts  of  Holland  during 
the  sixteenth  century.  The  procedure  of  the  lower  courts  in 
the  towns  as  well  as  in  the  country  was  fixed  towards  the  end 
of  the  sixteenth  century  by  two  Ordinances.  In  1570  an 
Ordinance  was  passed  known  as  the  Ordonantie  over  de  Pro- 
cedeeren  van  de  Criinineele  Saaken  in  de  Nederlanden.  This 
regulated  the  criminal  procedure  throughout  the  Netherlands. 

In  1580  an  Ordinance  was  passed  to  regulate  the  civil  pro- 
cedure throughout  the  Netherlands.  It  was  known  as  the 
Ordonantie  op  't  stuk  van  de  Justitie  binnen  de  Steden  en  ten 
platte  landen  van  Holland  en  West  Friesland.  This  Ordinance 
recited  that  great  confusion  had  been  caused  throughout  Holland 
by  the  different  modes  of  procedure  adopted  by  the  various 
towns  and  districts,  and,  therefore,  the  States  of  Holland  enacted 
that  in  future  the  procedure  as  laid  down  in  this  Ordinance 
should  be  followed  in  all  the  courts  of  Holland.  Dat  van  nu 
voortaen  over  geheel  Holland  voor  alle  vierscharen  ofte  geregten 
zoo  wel  van  de  steden,  baljuwen  en  mannen,  als  scfwuten  ende 
schepcnen  ofte  gezworens  van  de  dorpen  geprocedeert  zal 
worden  navolgende  d  Instructie  kierna  verJdaard.  This  pro- 
cedure followed  to  a  large  extent  the  procedure  that  had  been 

adopted   by  the   superior  courts.     The  first  Instructions  of  the 
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Court  of  Holland  that  I  know  of  are  the  Instructies  van  den 
Hove  van  Holland,  van  4  Sept.  1462  (Rechts.  Obs.  vol.  2,  obs. 
100).  I  regret  that  I  can  give  no  account  of  these,  as  I  have 
been  unable  to  procure  a  copy.  In  1531,  however,  Rules  and 
Regulations  were  published  by  Charles  V,  known  as  the  In- 
structien  van  den  Hove  van  Holland,  Zeeland  en  West  Fries- 
land.  These  Instructions  are  very  similar  to  a  charter  of  justice 
and  rules  of  court  combined.  The  stadhouder  is  enjoined, 
together  with  the  president  and  judges  of  the  court,  to  see  that 
law  and  justice  are  administered  to  all  such  as  choose  to  seek 
the  aid  of  the  courts.  The  court  is  to  see  that  all  its  judg- 
ments are  carried  out  and  that  its  orders  are  put  into  execution, 
In  the  absence  of  the  stadhouder  it  was  the  duty  of  the  presi- 
dent of  the  court  to  introduce  the  matter  to  be  discussed,  and 
then,  after  discussion,  to  take  the  vote  of  the  judges  and  to- 
pronounce  the  judgment  of  the  court  in  accordance  with  the 
majority  of  votes.  The  president  called  the  judges  together, 
kept  the  seal,  and  had  the  general  control  of  the  court.  In 
addition  to  their  purely  judicial  duties  the  judges  were  also* 
required  to  see  that  the  baljuws,  schouten,  schepenen  and  other 
magistrates  behaved  themselves,  and  could,  if  need  be,  suspend 
them,  especially  in  cases  where  magistrates  allowed  the  nobles 
to  oppress  ecclesiastics,  women  or  children.  The  Instructions 
also  deal  with  the  duties  of  the  Attorney-General  or  Advocaat- 
Fiscaal,  the  registrar,  the  secretaries  of  the  court,  the  advocates, 
attorneys,  and  other  officers.  The  Instructions  contain  rules 
regulating  the  practice  of  the  court.  If  an  unsuccessful 
litigant  wished  to  appeal  from  a  lower  court  he  must  give 
notice  of  appeal  within  twenty  days.  The  judge  of  the  lower 
court  was  required  to  send  up  the  record  to  the  court  of  appeal. 
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and     execution    was    stayed    provided    sufficient    security    was 
given. 

Another  form  of  appeal  was  called  Provisie  in  cas  >\in 
reformatie.  In  this  case  the  losing  party  could,  within  a 
year  after  judgment  was  given,  come  to  the  superior  court 
and  ask  that  court  to  review  the  decision  of  the  lower  court. 
If  the  court  thought  tit  to  grant  Provisie,  the  respondent 
had  to  give  security  that  he  would  restore  what  he  had 
obtained  by  virtue  of  the  judgment  of  the  lower  court.  In 
order  to  avoid  frivolous  appeals  the  appellant  could  be 
mulcted  not  only  in  the  costs  of  the  suit  and  of  the  appeal, 
but  also  in  a  penalty  of  30  guldens.  As  we  have  seen,  it 
was  a  general  rule  that  parties  had,  in  the  first  instance,  to 
go  before  the  magistrate  of  their  district  or  town  (roor 
hunnen  do.gelijkscheu  reehter),  and  this  was  specially  laid 
down  in  a  rule  of  court.  In  certain  cases,  already  referred 
to,  they  could  come  direct  to  the  Provincial  Court.  In  order 
to  do  this  the  plaintiff  took  out  a  summons  returnable  after 
fourteen  days  if  the  defendant  lived  in  Holland,  and  three 
weeks  if  he  lived  in  Zeeland.  Then  elaborate  rules  follow  with 
reference  to  the  various  defaults  allowed  to  a  plaintiff  or  a 
•defendant,  and  in  this  respect  the  rules  of  the  Provincial 
Court  differed  greatly  from  our  own.  With  us  one  default 
is  enough  to  bar  the  other  party  from  proceeding  unless  that 
default  has  been  purged,  but  in  the  Court  of  Holland  it  was 
usual  to  require  a  series  of  defaults  before  the  other  party 
could  take  advantage  of  his  opponent's  non-appearance.  The 
reason  why  so  many  defaults  were  allowed  is  no  doubt  his- 
torical, as  has  been  explained  in  a  former  chapter.  Courts 
are  very  slow  to  alter  their  procedure,  and  one  century  takes 
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its  procedure  from  a  former  century  often  in  ignorance  of 
the  original  reason.  The  Instruction  then  dealt  with  the 

O 

plea,  the  replication,  their  various  defaults,  and  the  particular 
way  in  which  eacli  had  to  be  served.  Special  rules  deal  with 
the  kinds  of  exceptions  that  ma,y  be  made,  and  the  manner 
in  which  documents  are  to  be  produced  and  proved. 

Judgments  are  divided  into  interlocutory  and  final,  and 
the  effect  of  each  kind  is  set  out  at  length.  After  dealing 
with  judgments,  the  rules  proceed  to  state  how  these  are  to 
be  put  into  execution,  and  in  what  cases  execution  can  be 
stayed.  The  Instructions  end  up  with  a  short  account  of 
criminal  procedure.  The  language  of  these  Instructions  is 
very  antiquated,  and  by  no  means  easy  to  understand,  but 
one  is  struck  with  the  great  similarity  that  exists  between 
these  Instructions  of  the  sixteenth  century  and  our  modern 
rules  of  court.  In  some  cases  the  very  words  of  the  old  In- 
structions might  stand  for  one  of  our  rules  of  court.  "  If  a 
part}'  wishes  to  avoid  the  trial  before  the  court  or  wishes  to 
allege  Us  pendens,  or  that  a  suit  is  pending  before  another 
court,  lie  must  plead  this  by  way  of  an  exception,  because  if 
he  neo-lects  this  he  will  not  be  allowed  to  do  so  afterwards 
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unless  the  court  determines  otherwise  "  (No.  117).  From  time 
to  time  these  Instructions  were  amended  and  revised,  as.  for 
instance,  by  the  Instruction  in  Kleine  zaken,  dated  21st 
December,  1579,  those  of  1580,  and  numerous  others  called 
Ampliation. 

The  first  Instruction  of  the  Supreme  Court,  or  Hoogen 
Raad,  is  dated  31st  May,  1582.  After  dealing  with  the  duties 
of  the  judges,  the  registrar,  the  secretaries,  advocates  and 
attorneys,  we  come  to  the  procedure  of  the  court.  The  first 
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of  the  rules  of  procedure  is  as  follows :  "  In  the  first  place  the 
judges  shall  cause  the  messengers  (deurwaarders)  to  cry 
silence,  and  the  advocates  and  attorneys  shall  take  their 
seats  according  to  rank,  and  shall  not  be  permitted  to  walk 
or  wander  about,  or  to  come  up  to  the  registrar's  desk,  unless 
their  cases  have  been  called,  and  if  they  do  they  shall  be 
liable  to  the  arbitrary  penalty  to  be  fixed  by  the  court."  We 
then  get  a  set  of  rules  dealing  in  detail  with  the  procedure 
before  the  Supreme  Court  very  similar  in  their  general  char- 
acter to  those  of  the  Court  of  Holland. 

We  shall  deal  with  the  early  procedure  of  the  Cape  courts 
in  a  later  chapter. 


CHAPTER  XXIV. 
THE  PRACTITIONERS  IN  THE  OLD  DUTCH  COURTS. 

IN  a  former  chapter  we  have  dealt  with  the  judges  and  the  lay 
members  of  the  court.  The  other  salaried  officers  of  the  court 
were  the  registrar  or  griffier,  or,  as  he  was  sometimes  called, 
the  secretary,  and  the  deurwaarders  or  process-servers.  These 
were  very  much  the  same  in  the  seventeenth  century  as  we 
found  them  in  the  older  courts.  Besides  these  salaried  officers 
were  the  legal  practitioners,  who  were  also  regarded  as  officers  of 
the  court,  but  whose  emoluments  were  not  paid  by  the  State, 
but  by  the  litigants. 

The  classes  of  persons  who  practised  before  the  old  Dutch 
courts  were  very  much  the  same  as  those  who  practise  Ho-day 
before  the  South  African  courts.  The  pleader  who  addressed 
the  court  was  not  the  same  as  the  representative  of  the  litigant, 
who  saw  that  all  the  necessary  steps  in  the  lawsuit  were 
properly  taken.  In  other  words,  the  functions  of  the  advocate 
were  distinct  from  those  of  the  attorney.  Besides  these  there 
was  the  notary,  who  took  part  in  legal  work  of  a  non-litigious 
nature.  These  three — the  advocate,  the  attorney  and  the 
notary — were  officers  of  the  court,  and  subject  to  its  direct 
•control.  In  case  of  improper  conduct  they  could  be  deprived 
of  the  privilege  of  appearing  before  the  court  or  preparing 
legal  documents. 

Advocates. — The  word  advocate  is  derived  from  the  Latin 

advocatus,  and  means  the  person  called  to  the  side  of  another 
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to  render  him  some  assistance.     Thus  Varro  (De  re  Rustica,  2, 
5)  calls  a  person  who  is  asked  to  witness  the  receipt  of  some 
money  his  advocatus.     The   persons  who  accompanied  Caecina 
to  take  possession   of  his  estate  were  called  advocati.     Eodein 
tempore  se  in  fugam  conferunt   una  amid  advocatique  ejus 
(Cicero,  Pro  Caec.  ch.  8).     Gradually,  however,  the  meaning  was 
specialised,  and  the  term  advocatus  came  to  be  applied  to  the 
person  who  undertook  to  assist  litigants  in  court  by  speaking 
on  their  behalf.     As  the  patronus  usually  pleaded  the  cause  of 
his  client,  advocates  were   sometimes  called  patroni.     Another 
term    for   an    advocate    was    orator.      The    word    advocatus    is 
frequently   met   with    in   the    Digest.      Ulpian    says,    Advocatos 
accipere  debemus  omnes  omnino  qui  causis   agendis   quoquo 
studio   operamtu'r   (D.   50,    13,    11).      We   ought   to   regard   as 
advocates  those  who  apply  themselves  to  pleading  causes.     Such 
persons  are  said  advocationem  praebere  or  praestare,  to  offer 
their  advocacy  to  those  who  required  their  services. 

In  early  times  they  acted  gratuitously,  and  their  only  reward 
was  fame  or  the  good  opinion  of  their  fellow-citizens.  Gradually 
the  practice  of  gratuitously  pleading  causes  disappeared,  and  in 
imperial  times  the  advocates  received  fees,  though  these  were 
often  disguised  as  loans  (C.  2,  6,  3),  showing  that  it  was  still 
regarded  dishonourable  to  receive  an  emolument.  The  Lex 
Cincia  had  specially  forbidden  advocates  or  senators  to  accept 
fees  ne  quis  ob  causam  orandam  pecuniam  donumve  accipiat. 
Though  during  the  period  of  the  early  emperors  gratuitous 
practice  was  more  honoured  in  the  breach  than  in  the  obser- 
vance, yet  so  as  not  to  shock  public  opinion  there  was  a  constant 
pretence  that  advocates  rendered  their  services  gratuitously. 
The  charges  of  advocates  had  become  so  excessive  that  during 


PRACTITIONERS  IN  OLD  DUTCH  COURTS.          193 

the  reign  of  Claudius  the  consul  Silius  proposed  to  the  Senate  to 
renew  the  provisions  of  the  Lex  Cincia,  and  to  compel  advocates 
to  render  their  services  free  of  charge.  The  arguments  for  and 
against  the  practice  of  paying  fees  to  advocates  are  set  out  by 
Tacitus  in  his  Annals  (bk.  2,  c.  6  and  7).  The  Senate  limited 
the  charge  of  an  advocate  to  dena  sestertia. 

In  the  days  of  Charlemagne  the  advocatus  was  no  longer 
a  pleader  of  causes,  but  a  defender  and  protector  of  the 
Church  :  the  pleader  took  the  name  of  causidicus  (Du  Gauge, 
sub  voce  Advocatus}.  The  question  as  to  what  fees  should  be 
paid  to  advocates  was  a  constant  source  of  legislative  atten- 
tion. Beaumanoir  says  of  the  old  French  advocates :  Us 
doivent  estre  paies  par  journees  selon  ce  que  il  sevent  (savent) 
et  selonc  leur  estat  et  selonc  cite  que  lequerelle  est  grant  ou 
petite  .  .  .  car  il  nest  pas  raison  que  chel  que  peu  set  (sait) 
ait  autant  que  chel  qui  set  ussez  (ch.  5).  This  sensible 
practice  was  the  one  adopted  by  the  courts  of  the  Nether- 
lands. 

Advocates  were  responsible  for  what  they  said  in  court 
unless  instructed  by  their  clients  to  use  the  language  em- 
ployed by  them.  Hence  arose  the  phrase  so  often  seen  in 
the  DuteJt  Consultations,  "  onder  correctie."  According  to 
Beaumanoir  (ch.  5),  if  an  advocate  found  himself  in  a  position 
to  advance  some  fact  or  proposition  which  his  client  might 
repudiate  he  could  safeguard  himself  against  personal  respon- 
sibility by  using  the  formula,  Sous  la  correction  de  la  cour. 

During  the  thirteenth  century  certain  advocates  in  the 
Netherlands  were  called  taelmannen.  These  persons  were 
apparently  attached  to  the  court  in  some  way,  for  the}*  were 
appointed  by  the  judge  at  the  request  of  a  defendant.  Iri 
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Latin  they  are  called  antiloqiii  or  praelocutores.  The  advo- 
cate was  distinguished  from  the  counsel.  The  former  was  a 
pleader  who  addressed  the  court  (narrator  or  conteur} :  the 
latter  were  persons  skilled  in  legal  matters  who  gave  their 
advice,  but  who  did  not  address  the  court.  The  taelman 
alone  addressed  the  court,  and  the  other  counsel  (called  raed) 
were  only  required  to  advise  their  client.  The  advocate  who 
.addressed  the  court  and  the  other  advisers  who  sat  by  him 
were  called  taelman  and  ravel  (r<rn  fears  et  conseil).  A  similar 
practice  prevailed  in  France,  and  to  this  is  probably  due  the 
fact  that  with  us,  as  in  England,  only  one  counsel  can  ad- 
dress the  court  on  fact  (Raepsaet,  vol.  5,  p.  264).  The  origin 
of  the  court  assigning  an  advocate  to  a  pauper  defendant  in 
criminal  cases  is  probably  clue  to  the  fact  that  the  taelma/n 
was  appointed  by  the  judge  at  the  request  of  the  client 
(Raepsaet,  vol.  5.  p.  266). 

When,  however,  the  supreme  courts  were  established  in 
the  different  provinces  and  the  Great  Court  sat  at  Mechlin, 
the  advocates  were  organised  into  an  order  and  their  dignity 
.and  importance  increased,  so  that  they  were  brought  back  to 
the  same  plane  they  occupied  in  the  days  of  the  Roman 
Empire.  Advocates  were  attached  to  the  towns  to  defend 
their  interests,  and  these  came  to  be  known  as  pensionarisen 
•or  raad  pensionarisen. 

By  the  Roman-Dutch  law  any  person  who  obtained  a  di- 
ploma of  doctor  uti-iitxijue  juris  in  any  Dutch  university  was 
entitled  to  practise  as  an  advocate,  provided  he  professed  the 
Christian  religion.  In  1(558  the  court  refused  to  admit  a  Jew 
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who  had  obtained  his  doctor's  degree.  At  present  all  English 
and  Irish  barristers  arid  Scotch  advocates  as  well  as  those  per- 
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sons  who  have  obtained  the  LL.B.  of  the  Cape  of  Good  Hope 
University  can  practise  as  advocates  in  the  Cape  Colony 
irrespective  of  what  religion  they  belong  to.  In  the  Trans- 
vaal it  is  sufficient  for  admission  to  the  Supreme  Court  to 
have  practised  exclusively  as  a  barrister  in  any  English  colony. 
The  duties  and  privileges  of  a  Dutch  advocate  were  almost 
identical  with  those  of  an  English  barrister  (Raepsaet,  vol.  5; 
Kersteman,  Woordenboek,  sub  voce  Advocaat). 

Attorneys. — In  early  Roman  times  the  office  of  an  at- 
torney was  only  performed  by  men  of  low  degree.  It  was 
said  to  be  an  onus  odiosum  infamissimae  vilitatis.  During 
the  reign  of  Diocletian  and  Maximilian,  however,  it  beo-an  to 
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lose  its  servile  character  (Merula,  4,  tit.  18,  c.  1,  1  and  2). 
What  the  exact  functions  were  of  the  attorney  during  the 
Roman  Empire  it  is  difficult  to  say.  During  the  middle  ages 
the  Lex  Romano,  recognised  two  classes  of  attorney — the 
atturnatus  judicialis  and  the  atturnatus  extra-judicialis 
The  former  was  a  person  employed  by  a  litigant  to  assist 
him  in  the  conduct  of  his  lawsuit  (procurator  ad  causas), 
and  the  latter  a  mere  agent  to  assist  in  the  transaction 
of  business  (procurator  ad  negotia).  The  latter  might  be 
a  man  of  servile  condition ;  the  former  could  only  be  a 
man  of  honourable  conduct.  The  attorney  of  the  present 
day  is  the  atturnatus  judicialis,  whereas  in  the  words 
"  power  of  attorney "  we  see  the  atturnatus  extra-judicialis 
(Raepsaet,  vol.  5,  p.  273).  The  atturnatus  judicialis  differed 
from  the  advocatus  or  the  taelman  in  that  he  merely  repre- 
sented his  client  injudicio,  whilst  the  latter  spoke  for  him. 

Attorneys  were  credited  with  encouraging  useless  litigation, 
and   to    prevent    this    Charlemagne    by  a    Capitulare    of    802 
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prohibited  litigants  from  pleading  through  the  agency  of 
an  attorney  except  in  such  cases  as  the  judge  thought  fit. 
This  prohibition  lasted  for  a  considerable  time,  for  in  the 
Landrecht  of  Flanders  (39)  we  find  that  attorneys  could 
only  represent  unmarried  women,  priests,  clerks,  children 
and  persons  so  old  that  they  have  no  sense  left  to  them. 
Gradually,  however,  the  prejudice  against  attorneys  wore  away, 
and  they  were  allowed  to  act  for  clients  charged  with  minor 
offences.  Thus  we  find  in  a  keur  of  Zealand  of  1496  that 
persons  may  be  represented  by  attorney  where  life  and  limb 
were  not  at  stake :  Dat  een  yeghelijch  sal  voortaen  moghen 
maecken  ende  stellen  eenen  procureur  oft  ineer  wie  hij  ^vil 
voor  drie  manden  om  alle  xynen  saken  te  hanteren  die  hij 
tot  deze  lioogher  vierschare  te  doen  sal  moghen  hebben  uit 
genomen  van  saken  daar  men  lijf  of  lit  mede  xuinnen  of 
verliesen  mack  (Redds.  Ob*,  vol.  2,  obs.  72). 

During  the  fourteenth  century  attorneys  first  began  to 
organise  themselves  into  corporations,  and  since  then  their 
power  and  prestige  increased.  They  had  so  far  advanced  in 
public  esteem  during  the  sixteenth  century  that  no  one  might 
appear  before  the  Court  of  Holland  to  conduct  his  own  case. 
Pleadings  had  become  so  technical  that  the  court  required 
litigants  to  be  assisted  by  attorneys  and  advocates. 

From  the  sixteenth  century  onward  the  function  of  the 
attorney  was  not  to  advise  his  client  as  to  the  law  applicable 
to  his  case,  but  to  see  that  every  necessary  step  in  the  law- 
suit was  duly  taken,  and  to  prepare  the  case  so  that  it  could 
be  properly  conducted  and  argued  by  the  advocate.  He  was 
an  officer  of  the  court,  and  subject  to  its  discipline.  His  fees 
were  fixed  by  tariff,  and  neither  he  nor  the  advocate  could 
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make  any  contract  to  share  in  the  proceeds  of  the  lawsuit 
(Pactwm  de  quota  litis).  Our  law  to-day  in  South  Africa 
with  regard  to  attorneys,  except  in  so  far  as  it  has  been 
modified  by  statute,  is  the  same  as  prevailed  in  the  Dutch 
courts  during  the  eighteenth  century  (Raepsaet,  vol.  5  :  Ker- 
steman,  sub  voce  Procureur). 

Notaries. — The  word  "  notary  "  comes  from  the  Latin  word 
notarius,  and  this  again  is  derived  from  the  word  nota,  a  mark. 
The  Romans  called  those  persons  notarii  who  took  down  in 
shorthand  the  speeches  of  orators.  They  were,  therefore,  equi- 
valent in  the  early  days  to  what  we  call  stenographers  or 
shorthand  writers.  As  their  characters  were  different  to  the 
ordinary  writing  of  the  day  it  became  customary  to  employ 
these  persons  to  put  on  record  in  this  abbreviated  character 
contracts,  wills,  &c.,  which  parties  intended  to  keep  secret. 
The  notary  was  entrusted  with  the  secret,  and  as  he  alone 
knew  the  meaning  of  his  abbreviated  characters  it  could  with 
safety  be  put  on  record.  Such  memoranda  were  known  as 
notae  hieroglypkicae. 

Not  only  was  the  notary  employed  because  of  his  secret 
characters,  but  also  because  he  could  write  down  rapidly  at 
the  dictation  of  parties  what  they  desired.  Thus  Nicolaus  in 
his  work  De  siglis  veteribus  says:  Romani  hujus  rei  gratia 
notarios  adhibebant,  auctore  Suida,  qitos  scribas,  a  secretis 
vacant,  qui  notarent  res  sen  notis,  sen  zifris  scriberent  qiuis 
non  liceret  propalare.  Ita  etiam  jurisperiti  ad  tegendos 
actus  SILOS,  inquit  Cicero  pro  Muraena,  notas  invenerunt  ne 
plebs  sciret  quibus  diebus  fas  nefasre  esset  lege  ayere  (c.  3). 

During  the  middle  ages,  and  especially  in  the  kingdom  of 
the  Franks,  notaries  were  employed  to  write  secret  letters. 
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The  chief  letter  writer  to  the  king  was  called  a  protonotarius 
or  chancellor  (Mabillon,  bk.  2,  c.  11.  p.  114).  During  this 
period  notarii  are  sometimes  called  cancellarii,  secretarii,  and 
even  lectores.  Gradually  we  find  two  kinds  of  notaries  men- 
tioned in  the  old  documents,  the  notaries  belonging  to  the 
Church  and  the  notaries  who  help  to  record  worldly  trans- 
actions. The  Church  notaries  were  again  divided  into  those 
appointed  by  the  Pope,  and  those  appointed  by  bishops.  The 
papal  notaries  could  exercise  their  profession  wherever  the 
Church  of  Rome  was  recognised,  whilst  the  episcopal  notaries 
could  only  practise  within  the  jurisdiction  of  the  bishop  who 
appointed  them.  The  secular  notaries  were  those  attached  to 
the  king  or  to  some  high  official,  and  those  who  exercised 
their  profession  independently. 

The  notaries  of  the  Frankish  Empire  resembled  the  tabel- 
iiones,  the  exceptores  and  the  actuarii  of  the  Roman  Empire, 
and  gradually  came  to  exercise  the  functions  of  all  three. 
The  first  drew  up  extra-judicial  documents,  whilst  the  two 
last  wrote  out  contracts,  wills  and  other  matters  which  were 
registered  in  the  public  registry  of  the  judge.  These  deeds 
were  called  gesta,  publica  monumenta,  instrumental,  forensia, 
publicae  ckartae  or  tabulae. 

The  word  "  notary,"  therefore,  had  originally  a  very  wide 
meaning,  but  in  the  course  of  time  its  signification  became 
more  specialised  and  restricted,  so  that  the  work  of  the 
notary  resembled  that  of  the  tabellio  of  the  later  Roman 
Empire,  who  received  imperial  authority  to  reduce  to  writing* 
contracts,  testaments  and  other  instruments,  and  to  preserve 
copies  for  future  use.  These  notaries  appointed  by  the  se- 
cular or  ecclesiastical  powers  came  to  be  known  as  Notarii 
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Publici    (notaries    public),    and    their    deeds    as    instrumental 
publica  (Van  der  Schelling,  Histori  der  Not.  1-36). 

Public  notaries  were  probably  known  in  the  Netherlands 
before  the  eleventh  century,  and  during-  the  beginning-  of  the 
thirteenth  century  they  were  already  in  possession  of  proto- 
cols (loc.  r/it.  39).  Chartae  indentatae,  or  indentures,  drawn 
by  notaries  existed  during  the  thirteenth  century  in  the 
Netherlands  as  well  as  in  France.  As  the  art  of  reading  and 
writing  became  less  common  after  the  eleventh  century,  and 
was  mostly  confined  to  ecclesiastics,  the  ecclesiastical  notary 
gradually  supplanted  his  secular  brother,  so  that  the  public 
notary  of  a  town  or  village  was  nearly  always  a  priest  or 
clerk. 

From  the  earliest  times  the  public  notary  was  required  to> 
pass  some  sort  of  examination,  and  owing  to  the  trust  reposed 
in  him  he  was  usually  a  man  of  character.  He  wore  a 
signet  ring,  with  which  he  sealed  the  instruments  executed 
by  him.  As  learning  improved  the  ecclesiastical  notary  lost 
his  monopoly,  and  public  notaries  were  appointed  not  only  by 
the  counts,  but  by  the  towns.  The  result  of  this  was  that 
the  notaries  greatly  increased  in  number  and  decreased  in 
efficiency.  Charles  V  was  therefore  constrained  to  issue  a 
Placaat  in  1524  by  which  the  number  of  notaries  was  limited 
and  the  nature  of  their  examinations  fixed.  Since  then  the 
number  of  notaries  practising  in  the  towns  of  Holland  has 
always  been  limited.  After  1592  notaries  were  forbidden  to 
exercise  their  functions  outside  the  town  in  which  they  were 
admitted  to  practice.  Various  Placaten  have  made  provisions 
for  the  kind  of  protocol  the  notary  must  keep  and  for  the 
manner  in  which  he  must  carry  on  his  profession. 
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During  the  seventeenth  century  a  notary  had  first  to  pass 
an  examination  before  the  Provincial  Court  and  then  to  be 
admitted  by  the  States  of  Holland  and  placed  upon  the  list 
•of  notaries  of  some  town.  He  was  required  to  be  a  trust- 
worthy person  of  good  character,  and  as  the  authorities  were 
careful  in  their  choice  the  profession  of  a  notary  was  always 
regarded  in  Holland  as  a  most  honourable  one. 

In  the  Cape  Colony  the  notary  has  always  held  a  high 
place  in  the  legal  profession,  and  the  influence  of  English  law 
has  not  yet  brought  him  down  to  the  level  of  an  English 
notary.  His  chief  functions  are  to  protest  negotiable  paper, 
to  make  antenuptial  contracts,  wills,  and  generally  to  attest 
deeds.  Our  present  conveyancer  executes  many  of  the  instru- 
ments which  were  drawn  up  by  the  Dutch  notary  before  the 
annexation  of  the  Cape  Colony. 

In  all  the  South  African  colonies  the  notary  must  pass  an 
examination,  and  when  admitted  by  the  court  is  regarded  as 
one  of  its  officers.  His  protocol  is  subject  to  inspection.  The 
rules  which  notaries  have  to  follow  in  the  Cape  Colony  were 
drawn  up  in  1793  by  the  commissioners  Nederburg  and  Fry- 
kenius  Many  of  these  have  fallen  into  disuse,  though  a  great 
number  are  still  in  force  (Van  der  Schelling,  Histori  van  't 
Notarisckap;  Kersteman,  sub  voce  Notaris;  Tennant's  Notary's 
Manual). 


CHAPTER   XXV. 

THE  LAW  OF  THE  SIXTEENTH  AND  SEVENTEENTH 

CENTURIES. 

What  was  the  law  administered  by  the  courts  of  justice 
throughout  the  Netherlands  during  the  sixteenth  and 
.seventeenth  centuries?--!  know  of  no  text-book  on  the 
Roman-Dutch  law  written  before  the  latter  half  of  the  sixteenth 
•century.  Darnhouder  wrote  his  Praxis  in  1562.  and  Paul 
Merula  his  Manier  van  Procedeeren  in  1592.  Although  those 
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writers  do  not  deal  with  substantive  law,  but  with  procedure, 
we  can  gather  fairly  well  from  their  works  what  the  substantive 
law  must  have  been.  It  is  inconceivable  that  the  two  works 
.above  mentioned  were  the  first  of  their  kind.  From  a  perusal 
of  them  it  is  also  quite  clear  that  the  practice  of  the  latter  half 
of  the  sixteenth  century  was  not  then  newly  inaugurated,  and 
from  our  knowledge  of  the  nature  of  the  development  of  law 
in  other  countries  it  is  safe  to  assert  that  in  its  general  form 
the  practice  of  the  middle  of  the  sixteenth  century  could  not 
have  very  materially  differed  from  that  of  the  middle  of  the 
fifteenth  century.  Again  the  whole  practice  is  founded  upon 
the  laws  and  customs  which  then  prevailed,  and  a  very  casual 
reference  to  the  above-mentioned  works  will  show  that  the 
Roman  law  forms  the  most  important  part  of  the  law  admi- 
nistered by  the  superior  courts  of  the  Netherlands. 

In  one  sense  the  civil   law   may  be  said  to  have   been  the 

common  law  of  the  Netherlands,  for  whenever  neither  statute, 
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custom  nor  privilege  applied  to  a  particular  case  the  judge 
sought  in  the  Roman  law  a  solution  of  the  problem  presented  to 
him.  On  the  other  hand,  it  is  erroneous  to  suppose  that  the 
Roman  law  was  the  sole  law  of  the  Netherlands  during  the 
sixteenth  century.  In  the  law  of  Persons  the  customs  and 
privileges  of  former  days,  some  traditional  and  others  embodied 
in  charters,  keuren  and  handvesten,  had  so  qualified  the 
Roman  law  that  this  modified  law  had  come  to  be  regarded 
as  a  distinct  system  of  law.  Not  only  in  the  law  of  Persons, 
but  also  in  the  law  of  Things  and  in  the  law  of  Obligations, 
the  Roman  law  had  been  so  altered  that  its  modified  form  may 
be  regarded  as  the  fundamental  law  of  the  land. 

Looking  at  the  matter  from  this  point  of  view,  we  may  say 
that  the  common  law  of  the  Netherlands  was  not  the  Roman 
civil  law,  but  this  new  system  compounded  of  the  ancient  cus- 
toms of  tiie  people,  the  ordinances,  charters  and  privileges 
of  the  towns,  and  the  principles  of  the  Corpus  Jiwis.  In  the 
provinces  of  Holland  and  Zeeland  this  composite  law  was  called 
the  Roman-Dutch  law  ( Roomsch  Hollandsch  Recht). 

The  manner  in  which  this  Roman  law  was  applied  in  the 
different  provinces  of  the  Netherlands  varied  considerably, 
Friesland  after  the  time  of  Duke  Alfrecht  adopted  the  Roman 
law  almost  in  its  entirety,  and  this  we  must  always  bear  in 
mind  when  we  consult  such  authorities  as  Sande  and  Huber. 
In  Utrecht  the  Roman  law  was  considerably  modified  by  the 
Canon  law.  Thus  although  Community  of  Property  was  the 
common  law  both  in  Holland  and  Utrecht,  in  the  former  pro- 
vince it  applied  directly  the  marriage  was  celebrated,  whilst  in 
the  latter,  following  the  Canon  law,  only  after  its  consummation. 
In  the  superior  courts,  whose  judges  were  skilled  in  the  theory 
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and  practice  of  both  the  Civil  and  Canon  law,  the  Roman-Dutch 
law  took  shape  and  became  a  definite  system  of  jurisprudence. 
In  the  inferior  courts  the  president  was  often  a  lawyer,  though 
the  members  were  seldom  other  than  burghers  of  good  social 
standing,  and  therefore  the  ordinances  and  customs  of  the 
country  or  the  decisions  of  the  superior  courts  were  the  autho- 
rities which  guided  them.  Though  the  Corpus  Juris  was  the 
principal  text-book  in  the  superior  courts,  its  principles  were 
not  quoted  at  first  hand  in  the  lower  courts.  Nor  is  this  at 
all  surprising  when  we  consider  the  practice  of  our  own 
magistrate  courts. 

Besides  the  Roman  law  there  were  few  general  laws  that 
applied  to  the  whole  of  the  Netherlands.  As  each  province 
before  the  establishment  of  the  Republic  was  entirely  indepen- 
dent of  the  others,  though  one  sovereign  ruled  over  them  all, 
it  followed  that  the  laws  of  one  province  had  no  effect  outside 
its  own  frontiers.  In  many  cases,  no  doubt,  the  legislation  ran 
on  the  same  lines,  but  very  often  the  laws  of  one  province 
differed  from — nay,  were  diametrically  opposed  to — those  of 
other  provinces.  Hence  the  law  which  prevailed  in  Holland, 
Friesland,  Gelderland,  Utrecht,  Overijssel,  Brabant  and  the 
southern  provinces  was  by  no  means  the  same. 

In  dealing  with  the  development  of  the  towns,  I  pointed  out 
that  at  any  rate  the  larger  towns  came  to  have  many  of  the 
attributes  of  small  republics.  Privileges  were  granted  to  them 
by  handvesten  and  charters,  and  these  privileges  in  many  cases 
modified  the  civil  law  which  was  administered  in  the  town. 
Hence  in  the  course  of  time  each  town  acquired  a  body  of  special 
laws  which  applied  to  its  own  burghers,  but  which  had  no  ap- 
plication in  other  towns.  It  was  this  fact  which  made  it  so  im- 
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portant  that  the  jus  de  non  evocando  should  be  strictly  observed. 
The  burgher  knew  the  rights  and  duties  which  the  law  of  his 
own  town  granted  to  or  imposed  upon  him,  and  he  was  therefore 
exceedingly  jealous  of  the  right  of  being  sued  before  his  own 
judge,  by  whom  he  knew  his  rights  would  be  protected.  On  the 
other  hand,  if  he  found  himself  in  a  dispute  with  a  stranger 
within  the  walls  of  his  city  it  was  but  natural  that  he  should 
strive  to  bring  the  stranger  before  the  courts  of  his  own  town. 

c5  c^ 

In  this  way  arose  the  law  of  arrest  so  peculiar  to  the  cities  of  the 
Netherlands.  To  make  confusion  still  worse,  there  were  certain 
privileged  classes  of  citizens  who  were  not  bound  even  by  the 
general  laws  of  their  own  town,  but  could  appeal  to  the  special 
privileges  accorded  to  their  order.  To  these  privileged  classes 
belonged  amongst  others  the  nobles,  the  knights  (ridderschaf)), 
and  the  professors  and  students  of  the  universities. 

The  importance  of  the  civil  law  is  seen  in  Damhouder's 
division  of  law  into  jus  script  inn  (beschreven  recJtt)  and  jus 
non  script  urn-  (onbeschreven  t-echt).  The  jus  scriptum,  he 
tells  us,  "  is  really  that  law  which  the  Romans  of  old  com- 
mitted to  writing  for  the  purpose  of  governing  the  Repub- 
lic, ...  so  that  when  we  speak  of  the  written  law  we  mean 
nothing  but  the  Roman  law."  It  was  the  law  adopted  by 
the  nations  of  Europe,  and  was  therefore  called  the  jus 
commune  or  jus  universale  scriptum.  By  the  jit*  non  scrip- 
turn  Damhouder  means  the  particular  privileges,  statutes, 
ordinances,  customs  and  manners  which  exist  in  each  town 
or  province  according  to  the  needs  of  the  place  (Praxis  Civil, 
c.  xii).  The  division  o£  Damhouder  is  very  important,  for  it 
shows  the  great  authority  which  the  author,  as  a  practical 
jurist,  attributed  to  the  Roman  law. 
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Merula  deals  more  logically  with  the  subject,  and  though 
he  also  attributes  a  very  great  authority  to  the  Roman  law, 
he  perceives  that  the  enactments  of  the  provinces  are  of 
greater  force  than  the  civil  law.  He  divides  the  jus  civile 
(landrecJit  of  burgerlijk  recJit)  into  the  jus  scriptum  and  jus 
non  scriptum.  The  jus  scriptum  he  divides  into  (1)  law  in- 
troduced from  elsewhere,  and  (2)  native  law.  By  the  former 
he  means  the  Roman  law  (jus  Romanum],  by  the  latter  the 
ordinances,  placaten,  privilegen  and  keuren.  Merula  points 
out  that  inasmuch  as  the  native  written  law  is  more  recent 
than  the  Roman  law,  where  these  differ  the  native  law  is  to 
be  preferred  to  the  jus  introductum. 

By  unwritten  law  he  means  the  ancient  customs  of  the 
people.  He  tells  us  that  recourse  must  be  had  to  the  customs 
of  the  people  (oude  gewoonte),  when  neither  the  native  or- 
dinances, &c.,  nor  the  Roman  law  applies.  He  looks  upon  a 
custom  as  a  traditional  law.  Oude  gewoonte  ivelke  is  eene 
ongeschreve  wet  en  Burgerlijk  redd  bevestigt  door  langheid 
van  tijd  ingevoerd  en  aangenomen  door  lung  plegen  en  een 
stilzwijgend  consent  en  bewiLligen  van  luiden  niet  strijdende 
met  de  wet  der  Natuure.  These  customs  he  divides  into 
general  customs  applicable  to  the  whole  country,  and  special 
customs  applicable  onty  to  certain  localities. 

It  is  important  to  note  that  Merula,  like  Damhouder,  is 
still  so  mastered  by  the  dignity  and  force  of  the  Roman  law 
that  he  places  its  authority  above  the  general  customs  of  the 
country.  In  this  he  was  wrong.  The  general  customs  of  the 
country  are  superior  to  the  rules  of  the  Roman  law  where 
in  the  course  of  time  the  former  have  obtained  the  recognition 
of  law.  Thus  the  community  of  husband  and  wife  in  the  pro- 
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vince  of  Holland  prevails  over  the  rules  of  the  Roman  law. 
Again,  the  law  of  Naasting  (jus  retractus)  was  a  special 
custom  of  great  antiquity,  which  applied  to  certain  places  such 
as  Delftland,  Rynland,  South  Holland,  Voorne  and  elsewhere. 

Of  recent  years  some  Dutch  writers  have  striven  to  throw 
doubts  not  only  on  the  antiquity  of  the  reception  of  the 
Roman  law,  but  also  on  its  effect.  I  think  no  better  answer 
•can  be  given  to  this  desire  to  detract  from  the  authority  of 
the  Roman  law  than  the  views  of  two  such  eminent  and 
authoritative  writers  as  Damhouder  and  Merula.  Surely  they 
are  better  judges  than  ourselves  of  the  scope  of  the  Roman 
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law  at  the  time  they  were  writing  and  during  the  immediately 
preceding  period.  If  then  we  find  them  treating  the  Roman 
law  as  the  common  law  of  Holland,  we  must  conclude  that 
they  attributed  to  that  law  a  very  high  authority.  It  may 
be  wrong  to  say  that  the  Roman  law  was  the  common  law 
of  Holland,  for  in  many  respects  the  ancient  customs  and 
native  legislation  had  modified  the  civil  law  into  the  Roman- 
Dutch  law.  It  certainly  was  a  jus  subsidiarium  of  such 
authority  as  to  be  almost  equivalent  to  the  common  law,  for 
there  were  so  many  cases  in  which  the  old  customs  and 
native  laws  were  insufficient  to  deal  with  the  rapidly  growing 
trade  and  commerce  of  the  Netherlands  that  the  Roman  law 
was  the  system  most  generally  resorted  to. 

We  see,  therefore,  that  in  the  time  of  Merula  (end  of  the 
sixteenth  century)  the  law  to  be  applied  was  :— 

(1)  The  general  Ordinances  which  referred  to  all  the  pro- 

vinces of  the  union. 

(2)  The  Ordinances  which    applied  to  the   particular  pro- 

vince in  which  the  cause  of  action  arose. 
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(3)  The  special  privileges  of  the  district,  town,  village   or 

estate. 

(4)  The  special  privilege  which  applied  to  the  individual 

plaintiff  or  defendant. 

(5)  The    Roman-Dutch    law,    i.e.    the    ancient   customs   en- 

grafted on  the  Roman  law. 

(6)  The  Roman  law  of  the  Corpus  Juris,  or  in  some  cases 

the  Canon  law. 
I  shall  now  pass  over  to  con  sider  these  in  greater  detail. 

(1)  Statute  Law.— Merula  defines  the  Statute  Law  as 
embracing  all  laws  that  have  been  passed  by  the  sovereign 
power,  whether  such  power  resided  in  one  person  or  in  a 
council.  After  the  union  of  the  seven  States  there  were  two 
kinds  of  statute  law  :  (1)  statutes  which  applied  to  all  the 
provinces  of  the  union,  and  (2)  those  which  applied  only  to 
.a  particular  province.  The  statute  law  was  divided  into 
•  ordinances  and  privileges  (ordonantien  and  privilegieri). 
•Ordinances  are  laws  passed  by  the  sovereign  power,  to 
be  strictly  observed  by  all  to  whom  they  apply.  These  or- 
dinances bore  different  names,  such  as  edicten,  missiven, 
approbation,  confirmation,  revocation,  instructies,  amplia- 
tion, &c. 

Some  ordinances  were  general  and  applied  to  the  subjects 
of  the  whole  province,  whilst  others  only  applied  to  particular 
towns,  districts,  wards  or  persons.  These  were  called  special 
ordinances.  The  heading  of  the  ordinance  varied  according 
to  the  period  at  which,  and  the  province  wrhere,  it  was  issued. 
Here  are  a  few  examples : — 

Karl   by   der   Gratie    Gods   Roomsche   Reiser,  &c.,    Grave 
van  Holland 
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Phillips  by  der   Gratie   Gods  Koning  van  Castilien,  &c.r 

Grave  van  Holland. 

De  Ridderschap,  Edelen,  en  'de  Steden  van  Holland,  &c.r 
representeerende  de  Staten  van  de  zelve  landen.  De 
Staten  van  Holland,  Zeeland  en  West  Friesland. 

GrotiuK  says.  "  The  general  written  law  consists  of  enact- 
ments of  the  States,  i.e.  of  the  knights,  nobles  and 
representatives  of  the  large  towns ;  or  placaats  of  the  heads 
of  provinces  (lands  hoofden)  to  whom  such  power  has  been 
lawfully  granted  by  the  States  under  the  title  of  counts, 
lords,  governors  or  chief  magistrates"  (Introd.  1,  2,  17).  If  we 
examine  the  Groot  Placaat  Bock  we  shall  find  many  examples . 
of  general  enactments,  either  by  way  of  a  placaat  of  the 
count,  or  by  way  of  an  ordinance  passed  by  the  States  of 
Holland  and  West  Friesland,  or  by  the  States  of  all  the 
provinces. 

An  example  of  the  former  class  is  the  Political  Ordinance 
or  Perpetual  Edict  of  the  Emperor  Charles  V  of  the  4th  of 
October,  1540,  regarding  bankruptcy,  marriages,  usury,  testa- 
ments, protocols  of  notaries,  &c.  (G.P.B.  vol.  1,  p.  oil).  The 
Intestate  Succession  Ordinance  of  the  18th  December,  1599 
(G.P.B.  vol.  1,  p.  343),  is  an  example  of  a  placaat  of  the 
knights,  nobles  and  towns  of  Holland  and  West  Friesland.  It 
begins  thus  :  •  The  Knights  (ridderschap),  Nobles  and  Towns 
of  Holland  and  West  Friesland  representing  the  several  Estates 
of  those  provinces  proclaim,"  &c.  Sometimes  an  ordinance 
was  passed  by  the  States-General  of  all  the  provinces,  and 
then  it  affected  the  whole  Republic.  Such,  for  instance,  is  the 
Ordinance  of  the  26th  July,  1581  (G.P.B.  vol.  1,  p.  25),  by 
which  the  authoritj^  of  the  King  of  Spain  was  abrogated  in 
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the  united  provinces.  This  placaat  begins :  "  The  States- 
General  of  the  United  Netherlands  to  all  who  may  see,  hear 
or  read  these  presents,  greeting,"  &c.  The  ordinances  relating 
to  particular  districts  or  towns  that  were  passed  by  the  States- 
General  or  by  the  States  of  Holland  were  in  the  same  form 
as  the  ordinances  of  general  application,  but  the  local  ordi- 
nances of  the  Supreme  Court  or  of  the  Court  of  Holland  began 
thus :  "  Inasmuch  as  it  appears  to  the  Supreme  Court  (Hoogen 
Rade)  that,"  &c.,  or,  "The  President  and  Councillors  of  Hol- 
land, Zeeland  and  West  Friesland.  to  all  who  may  see,  hear 
or  read  these  presents,  greeting."  &c. 

Besides  these  legislative  bodies  of  greater  power  there  were 
local  assemblies  who  had  the  power  of  legislation  in  certain 
matters.  Ordinances  were  passed  "  by  the  lawful  assembly  of 
the  schout,  burgomaster  and  schepenen  with  or  without  the 
councillors  or  vroedschappen  in  the  towns,  dyk,  graaf  and 
heemraden,  baljuw  and  maunen  and  also  schout  and  schepenen 
outside  the  towns  in  so  far  as  they  have  received  from  the 
States-General  or  the  heads  of  Provinces  the  right  to  make 
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laws  "  (Grotius'  Introd.  1,  2,  18).* 

(2)  Privileges  were  special  benefits  accorded  to  an  indi- 
vidual or  to  a  particular  district  or  town.  These  privileges 
were  extremely  important  during  the  sixteenth  and  seventeenth 
centuries,  for  special  advantages  in  the  way  of  tolls,  jurisdiction, 
succession,  &c.,  had  been  granted  to  nearly, all  the  large  towns 
and  important  villages.  As  they  differed  materially  from  one 
another,  the  laws  within  a  very  small  radius  might  be  in 
hopeless  conflict  with  one  another.  Students  in  the  universi- 

'  The  statute  law  is  to  be  found  in  the  Groot  Placaat  Boek  and  Jaarboekcn, 
whilst  privileges,  charters,  &c. ,  are  collected  in  Van  Mieris'  Groot  Charter  Boek. 

0 


-210  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

ties  had  numerous  special  rights  accorded  to  them,  e.g.,  they 
were  toll  free,  they  could  not  be  cited  before  the  ordinary  judge, 
their  books  could  not  be  sold  in  execution,  &c. 

(3)  Keuren. — Many  of  the  towns  had   obtained   from   the 
thirteenth  century  onwards  the  privilege  of  making  certain  laws 
and  regulations  for  their  burghers.     These  had  to  be  submitted 
to  and  approved  of  by  the  count  or  his  representative,  and  were 
then  known   as  keuren  (wille  keuren,  i.e.   Geboden  of  Statuten 
rn,n  de  Stad  of  plaatse). 

(4)  Ancient  Customs. — The  ancient  customs  which  were 
recognised  during  the  sixteenth  century  as  part  of  the  common 
law  of  the  land  were  such  as  had  from  time  immemorial  been 
recognised   as    law.     They   were  derived   from   various    sources, 
from   the  Lex   Ripuaria,  the   Lex  Salic  ft,  the  Jus  Saxonicum, 
the  Jus  Frisicum.  the  Lex  Romano,,  the  Capitularia  and  other 
ancient   bodies   of    law.     Besides   the  community  of  goods  and 
naasting  above  referred  to,  the  following  may  serve  as  examples : 
immovable   property  had   to  be   transferred   before  schout   and 
schepenen ;    hypothecations  had  to   be  registered   before  schout 
and  schepenen ;  stolen  property  sold  in  market  overt  could  not 
be  reclaimed  in  many  parts  of  Holland.     Many  other  examples 
will  occur  during  the  course  of  this  work. 

(5)  Roman  Law  and   Canon  Law. — This   subject  has 
already    been    dealt    with.       For    the    mode    of    its   application 
I  shall   refer  the  reader   to  Van   der  Keessel's    These*   Selectae, 
Nos.  10-23. 

Let  us  now  consider  how  the  judges  applied  the  law.  If  a 
case  were  tried  before  a  lower  court  in  the  country  (platte  land} 
then  the  judge  would  apply  such  statute  law  as  affected  the 
whole  of  the  province.  If  no  such  statute  law  applied  to  the 
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case  then  he  would  consider  whether  there  existed  any  privi- 
lege or  special  charter  which  would  solve  the  difficulty.  Fail- 
ing these  he  would  consider  whether  any  general  or  special 
ancient  custom  (ondc  f/ewoonte)  applied.  If  .such  a  custom  did 
apply  he  would  interpret  it  according  to  the  canons  of  interpre- 
tation of  the  Roman  law.  If  no  custom  applied  his  decision 
would  be  governed  by  the  principles  of  the  Roman  law.  In  the 
southern  provinces  he  might  apply  the  Canon  law  if  that  were 
in  conflict  with  the  Roman  law.  If  the  dispute  came  before  a 
town  court  the  judges  would  first  refer  to  the  charters,  keuren 
or  privileges  of  the  town.  If  no  such  special  law  existed  then 
the  same  procedure  was  adopted  as  in  the  distiict  court,  and 
where  no  general  ordinances  applied  the  case  would  be  decided 
by  the  Roman-Dutch  law. 

The  higher  tribunals  and  courts  of  appeal  would  proceed 
in  a  similar  manner  to  apply  the  ordinances,  privileges  and 
common  law  in  turn.  Inasmuch,  however,  as  the  judges  of 
these  courts  were  composed  of  lawyers  skilled  in  the  Roman 
law  and  trained  to  apply  that  system  of  law  to  settle  dis- 
putes, the  influence  of  the  Roman  law  in  the  higher  courts 
was  far  greater  than  in  the  courts  of  baljuw  arid  mannen  or 
of  schout  and  schepenen.  This,  as  we  have  seen  in  a  former 
chapter,  was  often  a  matter  of  complaint. 

As  the  modifications  were  very  slight  in  this  respect 
during  the  seventeenth  and  eighteenth  centuries  the  above 
will  serve  as  a  statement  of  the  general  application  of  the 
statute  and  common  law  in  Holland,  the  province  with  which 
we  in  South  Africa  are  mostly  concerned. 


CHAPTER  XXVI. 

LEGISLATION  OF  THE  SIXTEENTH  AND  BEGINNING  OF 
THE  SEVENTEENTH  CENTURIES. 

BEFORE  I  pass  over  to  the  writers  on  substantive  law  who 
flourished  towards  the  end  of  the  sixteenth  and  the  beginning- 
of  the  seventeenth  centuries,  it  will  be  as  well  to  give  a 
short  account  of  the  legislative  activity  of  that  period.  I 
have  already  pointed  out  how,  in  the  fourteenth  and  fifteenth 
centuries,  the  various  towns  had  modified  and  altered  the  jua 
rotniii'uw  by  obtaining  from  the  counts  various  privileges, 
charters,  handvesten  and  keuren.  The  tendency  during  those 
centuries  was  to  modify  the  jus  *crt,j>tti/m,  according  to  the 
needs  of  the  particular  place  or  district.  People  very  soon 
perceived  the  advantage  of  bringing  the  law  up  to  date,  and 
of  adapting  the  great  principles  of  equity  contained  in  the 
rW/ms  Juris  to  the  exigencies  of  a  more  active  commercial 
life.  There  were  great  general  causes  at  work  throughout 
the  length  and  breadth  of  Europe,  which  necessitated  a 
change  in  the  laws  that  had  prevailed  during  the  middle 
ages.  Amongst  these  causes  we  might  enumerate  the  decay 
of  rigid  feudalism,  the  spread  of  commerce,  the  growing  in- 
fluence and  importance  of  the  towns,  and  the  revolt  against 
Papal  authority  which  followed  upon  the  general  revival  of 
learning.  These  causes  affected  the  Netherlands  in  the  same 

way  as    they  affected    the    rest  of    western    Europe,  though  in 
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Holland  and  the  other  northern  provinces  they  produced  their 
effects  more  rapidly,  owing-  to  the  intensity  of  the  struggle 
between  the  people  and  their  hereditary  sovereigns. 

It  was  during  the  reign  of  the  House  of  Burgundy  that 
the  first  attempts  were  made,  on  a  large  scale,  to  secure  some 
uniformity  in  the  administration  of  law.  This  desire  for 
uniformity  was  fostered  by  the  House  of  Austria,  and  when 
the  Revolution  ended  in  the  establishment  of  the  Dutch 
Republic  there  was  such  a  breaking  away  from  the  old 
crystallised  system,  that  the  great  geniuses  that  Freedom  had 
given  birth  to  were  enabled  to  impress  upon  the  nation  the 
necessity  of  accepting  the  new  ideas,  that  had  been  strug- 
gling foi1  more  than  a  century  to  obtain  general  recognition. 

Men  saw  that  the  country  had  greatly  suffered  in  its 
development  on  account  of  a  lack  of  uniformity,  and  they 
sought  to  remedy  this  defect  in  every  branch  of  law.  It  was 
during  the  reign  of  Charles  the  Bold  that  the  burghers  of  the 
Netherlands  began  to  appreciate  their  power.  When  he  fell 
Louis  XI  of  France  stretched  out  his  arms  towards  the 
Netherlands,  but  the  wary  burghers  of  Antwerp,  Ghent, 
Utrecht,  and  the  other  great  towns  saw  that  more  was  to 
be  gained  by  supporting  the  Lady  Mary  of  Burgundy  than 
the  crafty  French  fox.  They  called  an  assembly  together  at 
Ghent  and  swore  to  support  the  young  princess.  In  return, 
however,  for  this  support  they  made  her  promise  to  the  pro- 
vinces and  cities  of  the  Netherlands  a  Charter  of  Liberties. 
This  charter,  called  De  Groot  Privilegie,  the  Great  Privilege 
or  Magna  Charta  of  the  Netherlands,  was  granted  in  1476 
(G.P.B.  vol.  2,  p.  658).  Its  provisions  have  been  enumerated 
in  a  former  chapter.  This  shows  clearly  the  great  power  to 
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which   the   towns   had    attained,  and  also  points  to  the  weaken- 
ing of  the  arbitrary  authority  of  the  hereditary  princes. 

From  this  time  onward  the  struggle  between  the  people 
and  the  hereditary  counts  began  in  earnest,  until  at  the  end 
of  the  sixteenth  century  the  seven  northern  provinces  threw 
oft'  the  Spanish  yoke  and  began  a  new  and  vigorous  life  as 
the  Dutch  Republic.  One  of  the  first  steps  that  inaugurated 
the  policy  of  attaining  uniformity  of  law  was  the  establish- 
ment of  the  Great  Council  or  Supreme  Court  at  Mechlin, 
already  referred  to  in  a  former  chapter.  The  next  step  was 
to  ascertain  what  the  various  customs  were  throughout  the 
Netherlands,  for  whenever  an  attempt  was  made  to  pass  some 
general  law  one  or  other  city  would  bring  forward,  in  oppo- 
sition to  the  law.  some  ancient  privilege  of  which  the  advisers 
of  the  hereditary  sovereign  had  never  heard.  The  earlier 
princes  had  tried  to  cope  with  this  difficulty,  but  as  they  were 
mostly  aliens  and  their  policy  suspected,  they  did  not  achieve 
much  of  what  the}'  desired.  Charles  V,  however,  was  re- 
garded as  a  native  prince,  and  it  was  chiefly  during  his  reign 
that  the  great  innovations  began  to  be  introduced,  and  that  a 
strong  attempt  was  made  to  carry  out  the  policy  of  intro- 
ducing uniformity  into  law  and  administration.  This  period 
has  been  called  by  Dutch  writers  the  period  of  the  nieuive 
reformation  or  new  reforms.  These  reforms  were  not  issued, 
as  in  olden  time,  by  the  counts  as  privileges  or  keuren,  but 
were  promulgated  as  general  laws. 

In  1531  Charles  V  issued  a  placaat  at  Utrecht  (Groot 
Placaat  Boek  van  Utrecht,  vol.  1,  p.  414),  in  which  he  clearly 
expressed  the  tendency  of  the  new  legislation  "  that  the  customs 
of  our  lands  on  this  side  of  the  Rhine  shall  be  reduced  into 
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writing  within  six  months,  and  that  these  customs  so  reduced 
to  writing  shall  be  presented  to  us  in  order  that  we  may 
examine  them,  and  after  due  deliberation  promulgate  them, 
in  the  interest  of  reason  and  justice,  and  for  the  well-being, 
profit  and  advantage  of  all  our  vassals  and  subjects."  He 
also  gives  us  his  reasons  for  this  step — "  because  often  these 
customs  conflict  with  one  another,  and  the  burghers  are 
thereby  injured  and  suffer  great  loss,  and  all  because  of  the 
fact  that  they  are  not  reduced  to  writing  and  duly  approved 
of."  Litigants  were  caused  great  annoyance  and  expense, 
because  whenever  a  custom  was  pleaded  it  had  to  be  proved 
by  witnesses,  and  as  a  turbe  van  getwigen,  or  a  great  number 
of  witnesses,  were  required,  the  inconvenience  of  the  practice 
will  be  readily  appreciated.  Two  strong  reasons,  therefore,, 
made  for  uniformity,  (1)  to  reduce  expense,  and  (2)  to  make 
the  law  certain  (Zypaeus,  Not.  Juris.  Belg.  p.  38).  In  1540 
a  similar  proclamation  was  issued  referring  to  the  whole 
of  the  Netherlands.  Some  of  these  customs  affected  certain 
towns  only,  others  affected  districts,  whilst  others,  again,  ob- 
tained in  several  of  the  provinces.  So  suspicious,  however, 
were  the  burghers,  that  it  was  no  easy  matter  to  obtain  the 
desired  information,  and  we  consequently  find  Philip  II,  as 
late  as  1570,  complaining  of  the  difficulty  of  ascertaining  what 
the  customs  and  privileges  really  we-re. 

If,  therefore,  we  consider  the  tendency  of  the  legislation  of 
the  sixteenth  century,  we  shall  readily  appreciate  that  its 
main  object  was  to  do  away  with  these  floating,  inconvenient 
customs,  and  to  legislate  in  such  a  way  that  the  new  laws 
would  regulate  the  legal  relations  of  the  inhabitants,  if  not  of 
the  whole  country,  at  any  rate  of  the  various  provinces. 
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I  shall  now  consider  somewhat  in  detail  the  various  enact- 
ments which  dealt  with  private  law,  and  which  so  profoundly 
modified  the  common  and  customary  Jaw  of  the  country.  I 
shall  endeavour,  as  much  as  possible,  to  adhere  to  chronological 
order ;  but  where  it  will  be  easier  to  appreciate  the  change  by 
grouping  together  cognate  legislation  I  shall  not  rigidly  adhere 
to  the  sequence  of  time. 

The  Placaat  of  1515,  regarding  lessees,  exemplifies  very 
•clearly  the  difficulties  that  were  caused  by  the  prevalence  of 
unwritten  customs  and  the  means  that  were  adopted  to  over- 
come the  difficulty.  The  preamble  to  this  placaat  states  that 
complaints  were  daily  growing  more  and  more  frequent,  that 
whenever  land  was  leased  the  lessees  at  the  expiration  of  the 
term  alleged  some  custom  or  other,  by  which  they  claimed 
the  right  to  hold  over.  Not  only  did  the  lessees  hold  over 
themselves,  but  they  sublet  or  sold  their  alleged  jus  retention-is 
to  third  parties,  who  naturally  clung  to  the  land  they  had 
paid  for.  This  state  of  affairs  led  to  constant  breaches  of  the 
'peace,  and  it  was  therefore  considered  advisable  to  put  a  stop 
to  these  unreasonable  claims  on  the  part  of  lessees  and  sub- 
lessees. Charles  V  therefore  provided  that  no  one  could  lay 
claim  to  any  land  as  a  lessee  or  sub-lessee,  unless  he  could 

*/ 

show  that  he  held  a  written  lease  from  the  owner.  This 
placaat,  however,  did  not  entirely  remedy  the  evil,  for  it  was 
apparently  disregarded  in  many  places ;  hence  we  find  similar 
provisions  made  at  various  times  both  in  Holland  and  Zeeland, 
e.g.  in  1580,  1658  and  1664  (G.P.B.  vol.  1,  pp.  330.  363:  vol.  2, 
p.  2515;  vol.  4,  p.  1035). 

In  1521  an  ordinance  was  passed  which  provided  that  justice 
must  have  its   course,  and   that   no  plea  of  privilege   could    be 
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set  up  against  the  process  of  a  superior  court  (Instruction  •'«  n 
den  Hove}. 

The  Roman  Church  in  Holland,  as  elsewhere,  had  acquired, 
principally  by  way  of  gift  or  legacy,  vast  feudal  and  other 
domains.  For  these  no  service  was  rendered  and  no  taxes 
were  paid  to  the  Crown.  Public  opinion  was  very  hostile  to 
the  Church  all  through  the  sixteenth  century  on  account  of 
the  abuses  which  had  crept  in,  and  even  good  Catholics  sought 
to  check  the  growing  tendency  of  the  Church  to  acquire  large 
possessions.  In  1524,  therefore,  a  great  blow  was  dealt  to  the 
Church  by  the  promulgation  of  a  placaat  that  ecclesiastical 
bodies  were  forbidden  from  acquiring  lands  by  testament,  legacy 
or  donation  (G.P.B.  vol.  1,  p.  1588).  In  1529  an  important 
placaat  was  published  with  regai-d  to  the  alienation  and 
hypothecation  of  immovable  property  (G.P.B.  vol.  1,  p.  373). 

It  was  an  immemorial  custom  in  Holland,  differing  therein 
from  the  Roman  law,  that  no  pledge  of  land  held  good  unless 
it  had  been  effected  coram  judice  loci  rei  sitae.  Gradually, 
however,  a  custom  appears  to  have  crept  in  to  mortgage  the 
land,  not  before  the  court  of  the  place  where  the  land  was 
situated,  but  before  any  court  in  the  province.  The  practice 
grew  up  to  execute  the  mortgage  coram  judice,  but  not  com  in 
judice  rei  sitae.  This  naturally  led  to  great  abuse,  and  defeated 
the  very  object  of  the  law  requiring  registration.  Hence  the 
Ordinance  of  1529  was  passed  to  stop  this  growing  custom.  It 
recited  that  it  had  become  customary  for  persons  to  alienate 
and  hypothecate  their  land  before  judges  other  than  those 
within  whose  jurisdiction  the  property  was  situated,  and  that 
thereby  purchasers  of  lands  were  defrauded  and  a  multiplicity 
of  lawsuits  engendered.  Moreover,  in  this  way  the  payment  of 
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proper  duties  was  evaded,  inasmuch  as  the  judge  did  not 
know  the  true  value  of  the  land.  To  obviate  this  the  Ordi- 
nance enacted  that  in  future  no  alienation  or  hypothecation  of 
immovable  property  should  take  place,  except  before  the  judge 
within  whose  jurisdiction  the  land  was  situated,  and  all  trans- 
fers and  mortgages  not  complying  with  this  provision  of  the 
law  were  declared  null  and  void.  This  matter  of  registration 
was  dealt  with  in  several  later  placaats,  notably  in  the  Politique 
Ordonantie  of  1580,  arts.  35-38. 

We  now  come  to  one  of  the'  great  consolidation  acts  of 
Charles  V.  This  is  the  Perpetual  Edict  of  the  4th  October, 
1540  (G.P.B.  vol.  1,  p.  311).  The  preamble  to  this  very  im- 
portant placaat  states  that  it  was  promulgated  in  order  to 
check  the  heresy  that  was  creeping  into  the  provinces,  to 
remedy  the  expense  connected  with  lawsuits,  and  to  provide 
for  a  pure  administration  of  justice  which  would  deal  equally 
with  both  rich  and  poor.  The  preamble  goes  on  to  point  out 
the  great  impulse  trade  had  received,  and  that,  in  order  to 
guard  and  foster  that  trade,  debtors  must  be  compelled  to 
pay  their  debts  and  must  be  prevented  from  evading  their 
liabilities  by  flight.  The  Ordinance,  therefore,  provides  that 
all  persons  who  absent  themselves  from  their  ordinary  resi- 
dences with  the  object  of  defrauding  their  creditors  are  to  be 
regarded  as  common  thieves,  and  if  caught  may  be  summarily 
dealt  with  and  publicly  hanged.  Persons  who  aid  and  abet 
such  fugitives,  as  well  as  the  wives  of  the  latter,  are  to 
be  held  liable  for  the  payment  of  the  whole  debt,  and 
unless  they  pay  in  full  they  may  be  imprisoned  or  otherwise 
punished. 

Article    3   declares    that    all    contracts    made   with    fugitive 
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bankrupts,  and  all  sales  or  alienations  made  by  them,  are 
void  if  prejudicial  to  creditors.  This  article  is  the  origin  of 
our  law  with  regard  to  fraudulent  alienations  and  undue 
preference.  It  was  considered  so  heinous  an  act  to  leave  the 
country  in  order  to  avoid  paying  one's  debts  that  the  Ordi- 
nance insisted  on  their  punishment,  even  if  afterwards  they 
paid  their  creditors  in  full. 

Article  6  provides  that  the  wives  of  bankrupts  can  make 
110  claim  upon  the  estates  of  their  husbands  until  all  the 
creditors  are  paid  in  full,  though  they  retained  their  pre- 
ference with  regard  to  goods  brought  by  them  to  their 
husbands,  either  by  antenuptial  contract  or  by  succession.  It 
was  on  this  article  that  the  well-known  case  of  S.  A.  Bank's 
Trustees  v.  Gtiiajjpiiu  (Buch.  1869,  p.  143)  was  decided. 

Article  7  provided  against  corners  in  any  particular  article. 
No  merchant,  tradesman,  or  other  person  may  make  contracts 
of  the  nature  of  a  monopoly,  or  prejudicial  to  the  public 
Avelfare,  as,  for  instance,  to  buy  up  all  goods  of  a  certain 
kind  in  order  to  create  a  corner,  and  so  obtain  excessive 
prices.  The  penalty  was  the  confiscation  of  the  goods  so 
cornered  and  "arbitrary  punishment."  The  same  article  also 
forbade  the  granting  of  monopolies  by  any  town  or  corpo- 
ration. 

Article  8  launches  out  against  usurers,  inasmuch  '"as  they 
cause  the  loss  of  many  souls  and  do  great  damage  to  the 
public  welfare."  The  Ordinance,  therefore,  limits  interest  to 
12  per  cent.,  "  for  the  preservation  of  souls,  the  conservation 
of  the  holy  Christian  belief,  and  the  convenience  of  the 
public." 

We    have    seen    above    that   the   Houses  of   Burgundy  and 
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Austria  strove  as  much  as  possible  to  make  the  law  in  the 
Netherlands  uniform.  In  order  to  achieve  this  object,  article 
10  provides  that  all  customs  must  be  reduced  to  writing,  and 
receive  the  approval  of  the  court. 

The  next  article  aims  another  shaft  at  the  Church.  It 
provides  that  ecclesiastics  may  not  censure  the  judgments  of 
the  secular  courts,  but  if  they  have  any  objection  to  such 
judgments  they  must  enter  these  objections  by  way  of  requi- 
sition. 

Article  12  provides  that  all  testaments,  legacies,  donations 
i.vft'r  H'ii'ou  or  'mortis  causa  by  persons  under  twenty-five 
years  of  age.  whereby  their  tutors,  curators,  or  administrators 
are  benefited,  are  ipxo  facto  void. 

The  Ordinance  also  makes  provision  for  the  keeping 
of  protocols  by  notaries,  and  compels  them  to  keep  a  pro- 
per register  of  all  instruments  passed  by  them.  They  are 
forbidden  to  make  any  will  or  contract  unless  they  are 
acquainted  with  the  parties,  or  unless  the  witnesses  vouch 
for  the  identity  of  such  persons.  The  notary  is  also  obliged 
to  till  in  the  proper  address  of  any  person  who  may  appear 
before  him. 

Article,  16  makes  provision  for  the  limitation  of  certain 
actions.  The  fees  or  emoluments  of  all  advocates,  attorneys, 
secretaries,  doctors  of  medicine,  surgeons,  apothecaries,  clerks, 
notaries,  or  other  workmen,  as  well  as  the  wages  of  servants, 
are  prescribed  within  two  years ;  so  also  the  price  of  goods 
bought  for  consumption  and  moneys  due  by  sureties.  If,  how- 
ever, the  obligation  has  been  reduced  to  writing,  then  the 
period  of  prescription  is  ten  years  against  the  principal  debtor. 
If  the  principal  debtor  dies  the  creditor  has  two  years,  from 
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the  time  he  knew  of  the  death,  within  which  he  can  claim  the 
debt  from  the  heir. 

Article  17  provides  that  if  a  man  marries  a  girl  under 
twenty,  without  consent  of  parents  or  nearest  relations,  he  can 
derive  no  benefit  from  any  property  she  may  leave.  Similarly, 
a  woman  who  marries  a  man  under  twenty-five,  without  the 
necessary  consent,  forfeits  all  claim  on  his  estate.  This  applies 
even  where,  after  marriage,  the  requisite  consent  has  been 
obtained.  The  article  also  provides  that  all  persons  who 
knowingly  assist  at  such  marriages  are  subject  to  arbitrary 
correction. 

From  the  provisions  above  set  out  it  is  clear  that  the  edict 
was  not  a  law  dealing  with  some  single  subject,  but  an  ordi- 
nance which  strove  to  amend  existing  abuses  and  to  introduce 
some  uniformity  into  the  practice  of  the  courts.  It  dealt,  there- 
fore, with  what  may  be  described  as  the  pressing  needs  of  the 
day,  with  very  little  regard  to  logical  order  or  method.  This 
Ordinance  of  1540  is  important,  not  only  because  it  contains 
some  provisions  which  are  still  law,  but  because  it  is  the 
precursor  of  the  Politique  Ordonantie  of  1580,  which  had  so 
great  an  effect  upon  the  later  Roman-Dutch  law. 

There  are  several  ordinances  between  this  and  the  Politique 
Oi'donantie  of  1580,  which  were  of  great  importance  in  those 
days  in  helping  to  consolidate  the  Roman-Dutch  law,  but  which, 
having  been  either  superseded  by  later  legislation  or  fallen  into 
disuse,  are  of  little  importance  at  present.  Amongst  these  I 
ruay  mention  the  Placaat  of  the  22nd  February,  1576,  regarding 
the  right  of  sureties  to  demand  the  excussion  of  immovable 
property  specially  pledged,  and  the  Instructions  with  respect 
to  the  Administration  of  Justice  of  the  21st  day  of  December, 
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1579,  and    of    the    1st    day  of    April.    1580.      The    next    great 
ordinance  with  which  every  student  of  the   Roman-Dutch  law 
must  be   familiarly  acquainted   is  the   Politic) ue  Ordonantie  of 

1580,  by    which    the    States    of    Holland    strove    to    do    away 
with  a  great  many  difficulties  and  disputes  which   had  arisen 
not  only   in   the  province   of   Holland,   but  also   in    the   neigh- 
bouring provinces. 

The  Placaat  of  the  1st  April,  1580,  or  Ordonantie  van  de 
Policies  binnen  Hollatidt,  is  usually  cited  as  the  Politique 
Ordonantie  or  Political  Ordinance.  It  is  undoubtedly  the  most 
important  law  promulgated  in  Holland  during  the  sixteenth 
century.  As  this  law  was  passed  a  year  after  the  Union  of 
Utrecht  (1571)),  it  is  published  in  the  name  of  the  knights, 
nobles  and  towns  representing  the  States  of  Holland.  It  recites 
that  inasmuch  as  there  is  great  confusion  in  Holland  with  re- 

~ 

gard  to  the  laws  of  marriage,  succession,  sales,  leases,  mortgages 
and  registration,  because  the  Roman  law  as  to  these  matters  had 
been  modified  by  custom  and  legislation,  and  inasmuch  as  the 
various  ordinances  by  which  the  common  law  had  been  altered 
were  deliberately  disobeyed  or  had  fallen  into  disuse,  therefore 
the  Raad  van  Staten,  by  way  of  interpretation,  amendment,  or 
extension,  determined  to  publish  as  a  Perpetual  Edict  the  laws 
that  follow. 

The  enactments  in  the  Politique  Ordonantie  or  Ordinance 
for  regulating  the  statute  law  may  be  divided  into  various 
chapters  :— 

Chapter  I  (articles  1-18)  deals  with  the  law  of  marriage  and 
divorce. 

Chapter  II  (articles  19-29),  succession. 

Chapter  III  (articles  30-34),  leases. 
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Chapter  IV  (articles  35   and  36),  mortgage  of  immovable 

property  and  preference. 

Chapter   V    (article    37)    provides    machinery   for   registra- 
tion of  alienations  and  hypothecations. 
Chapter  VI  (article  39)  deals  with  fees  that  are  payable  to 

officers,  &c. 
Chapter  VII  (article  40)  fixes  the  new  style  of  reckoning 

time  from  the  first  of  January. 

Chapter   VIII    repeals    all    laws    in    conflict   with    the    Or- 
dinance. 

The  first  two  articles  of  the  chapter  on  the  law  of  marriage 
and  divorce  deal  with  persons  whose  marriages  were  irregular 
in  some  way  or  another,  and  allow  them  within  three  months 
after  publication  of  the  Ordinance  to  report  the  circumstances 
and  to  get  the  marriage  duly  legalised. 

The  third  article  makes  provision  for  the  manner  in  which 
marriages  are  to  be  celebrated  in  the  future.     The  parties  are 
to  appear  before  the  officials  or  Church  authorities  and  request 
that  their  banns  be  published  on  three  successive  Sundays  or 
market    days    in    the    church,    or    at    the    council    chamber,    or 
at    other    places    where  justice  is  administered,  so    as    to    give 
interested  parties  the  opportunity  of  objecting  to  the  celebra- 
tion  of   the  marriage.     The   publication   of  banns  is,  however, 
to    be    refused    if    the    parties    are    under    the    legal    age    (i.e. 
twentj^-five    for    men    and    twenty    for    women),    and    cannot 
prove    to   the   satisfaction    of    the    authorities   that   they    have 
obtained    the    consent    of    their    parents.      Even    if    above    the 
legal  age,   the  consent  of    parents    must   be   obtained   or  leave 
to  marry  granted  by  the  court.     By  a  later  placaat  the  word 
"parents"    was   interpreted    not    to    include    grand-parents.     If 
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there   are   no   objections,   the    parties    may   be    married    by   the 
01  lurch  authorities  or  by  the  magistrate. 

Article  4  sets  out  that  as  doubts  exist  as  to  what  the 
degrees  are  within  which  parties  may  not  marry,  the  for- 
bidden degrees  are  definitely  fixed  by  the  States.  Articles  5, 
(5,  7,  S,  9,  10  and  1  1  set  out  what  these  forbidden  degrees 

^5 

are  (vide  Grotius,  1,  5,  (j  ef.  neq.).  Article  12  provides  that  if 
the  Church  authorities  have  any  doubt  they  must  refer  the 
matter  to  the  civil  authorities.  Article  13  makes  all  marriages 
not  complying  with  the  provisions  of  the  Ordinance  void,  and 
in  case  the  parties  marry  within  the  forbidden  degrees  they 
are  liable  to  be  punished  for  incest. 

Articles  ]4,  15,  IH,  17  and  18  provide  for  divorce  in  case 
of  adultery,  and  enumerate  the  various  pains  and  penalties  to 
which  the  adulterous  man  or  woman  may  be  subjected. 

With  article  19  we  begin  the  chapter  on  the  law  of 
succession  <i,b  iii,tw*t<i,t<t.  This  chapter  is  of  particular  im- 
portance to  us,  for  the  law  of  intestate  succession  prevalent 
throughout  South  Africa  is  founded  upon  this  chapter  'of  the 
Politique  Ordonantie.  On  the  19th  June.  1714,  the  Governor 
of  the  Cape  of  Good  Hope,  in  Council,  passed  a  resolution 
that  in  cases  of  succession  ab  Intestoto  this  chapter  of  the 
Political  Ordinance  should  be  followed,  together  with  the 

^^ 

interpretation  Ordinance  of  the  13th  May.  1594  (Cl.P.B.  vol.  lr 
p.  -S41 ):  in  so  far  as  they  had  been  adopted  by  the  Placaat 
,>f  the  10th  January,  1(161  (U.P.K.  vol.  2.  p.  2033).  In 
Raubenheimer  \.  Exec-uJ.orx  of  Breda  (V.  p.  114),  Sir  Henry 
dr  \  illiers  j/ave  a  short  sketch  of  the  history  <>i  our  law  of 

r^  «/ 

intestate  succession,  which  I  shall  repeat  here.  "  The  charter 
granted  by  the  States-General  to  the  Dutch  East  India 
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Company  on  the  10th  January,  1661,  regulates  the  law  of 
intestate  succession  in  this  colony.  That  charter  adopted  as 
the  law  of  succession  the  provision  of  the  Political  Ordinance 
of  1580,  as  interpreted  by  an  edict  of  the  States  bearing  date 
13th  May,  1594."  A  resume  of  articles  19  to  29  will  be 
found  in  Tennant's  Notary's  Manual,  and  I  shall  refer  the 
reader  to  that  work  for  further  information.  It  will  be 
unnecessary  to  pursue  this  subject  at  present,  as  I  hope  to 
deal  fully  with  the  development  of  the  law  of  intestate  suc- 
cession in  some  future  chapter. 

Article  30  begins  a  new  chapter,  in  which  the  subject  of 
the  letting  and  sub-letting  of  lands  is  once  more  dealt  with. 
It  declares  that  the  Placaat  of  February,  1515,  is  in  future 
to  be  rigidly  observed,  and  that  no  lessee  can  claim  any  jus 
retentionix  unless  this  right  is  publicly  registered,  or  unless 
the  claimant  has  some  document  signed  by  the  owner  of  the 
land.  If  a  lessee  should  interfere  with  an  owner,  who  rightly 
claims  possession,  he  can  be  severely  punished,  and  can  be 
adjudged  to  pay  half  the  value  of  the  lease. 

The  next  chapter  begins  at  article  35,  and  deals  with 
hypothecation  of  immovable  property.  It  provides  that  a 
mortgage  of  immovable  property  will  only  be  of  force  and 
effect  if  passed  before  the  judge  of  the  place  where  the 
mortgaged  property  is  situated.  It  also  provides  that  a  later 
special  mortgage  of  immovable  property  properly  executed 
takes  precedence  of  an  earlier  general  mortgage,  even  though 
the  latter  has  been  executed  before  the  same  court.  This 
provision  of  the  Placaat  differs  from  the  Roman  law,  which 
provided  that  a  general  mortgagee  was  to  be  preferred  to  a 
person  who  had  obtained  a  special  mortgage  over  one  of  the 
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things  pledged  under  the  general  mortgage  (D.  20,  4,  2).  If 
there  are  several  general  mortgages  and  unsecured  creditors, 
the  earliest  general  mortgage  is  preferred  to  a  later,  and  the 
person  with  a  general  mortgage  is  preferred  to  an  unsecured 
creditor,  nor  does  it  make  any  difference  before  what  judge 
the  general  mortgage  is  passed.  Article  36  provides  that  a 
creditor  may  proceed  against  immovable  property  specially 
mortgaged  to  him  without  being  bound  first  to  excuss  the 
•debtor  or  his  heirs. 

The  next  articles  (37  and  38)  deal  with  the  machinery  for 
registering  the  alienations  of  immovable  property,  and  the 
burdens  imposed  thereon.  The  rest  of  the  Ordinance  is  of 
little  importance  at  present,  and  may,  therefore,  be  passed 
over. 

I  have  dealt  with  this  Ordinance  at  length  because  it  is 
frequently  quoted  in  the  various  Roman-Dutch  law  books, 
and  in  no  text-books,  that  I  am  aware  of,  has  a  general  idea 
of  the  Ordinance  been  given,  for,  as  their  readers  all  under- 
stood Dutch,  it  was  merely  necessary  to  refer  to  the  Placaat 
Boek.  It  is,  however,  so  important  a  landmark  in  the  history 
•of  the  development  of  the  Roman-Dutch  law,  that  a  know- 
ledge of  its  provisions  is  indispensable.  It  summed  up  all 
that  was  then  peculiar  in  the  law  of  Holland  with  regard  to 
the  celebration  of  marriage,  the  succession  ab  intestato,  the 
requisites  of  leases  of  praedia  rustica.  the  registration  of 
alienations  and  mortgages,  and  the  preferent  rights  of  mort- 
gagees. It  also  contributed  largely  towards  the  extinction 
of  local  customs  in  the  matters  that  fell  within  its  scope,  and 
to  the  establishment  of  a  uniform  law  throughout  the  pro- 
vince of  Holland. 
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We  have  seen  that  articles  19  to  29  of  the  Political  Ordi- 
nance dealt  with  the  law  of  intestate  succession.  On  the  13th 
May,  1594,  an  Ordinance  was  passed  with  the  object  of  interpret- 
ing more  clearly  the  above-mentioned  articles  of  the  Political 
Ordinance.  Neither  of  these  ordinances  pleased  the  people 
of  North  Holland,  and.  in  order  to  make  the  compromise  in 
the  matter  of  intestate  succession  more  effectual,  a  further 
ordinance  was  passed  regarding  succession  ab  intestate,  on 
the  18th  December,  1599.  This  ordinance  was  more  in  accord- 
ance with  the  Aasdoms  law,  or  the  law  of  North  Holland, 
and  after  1599  it  regulated  the  succession  ab  intestato  in  the 
northern  districts.  As  I  intend  dealing  later  with  intestate 
succession,  I  shall  content  myself  with  merely  mentioning  these 
ordinances  here. 

Several  very  important  ordinances  were  passed  towards 
the  end  of  the  sixteenth  century  with  regard  to  public  and 
constitutional  law,  such  as  the  Union  between  Zeeland  and 
Holland  in  April,  1576;  the  Pacification  of  Ghent,  of  November, 
1576;  the  Placaat  of  the  29th  January,  1579,  called  the  Union 
of  Utrecht,  by  which  Holland,  Zeeland,  Zutphen  and  Friesland 
formed  a  political  bond ;  and  the  Placaat  of  the  26th  July, 
1581,  by  which  the  Staten  Generaal  der  Geunieerde  Neder- 
landen  solemnly  declared  that  the  King  of  Spain  had  ceased 
to  have  any  control  or  authority  in  the  Netherlands,  and  that 
his  seal  should  no  longer  be  used  in  that  territory. 

In  1602  the  States-General  of  the  United  Netherlands 
granted  a  charter  to  the  East  India  Company  (G.P.S.  vol.  1, 
p.  529).  The  preamble  recites  that  commerce  was  flourishing 
on  account  of  the  zeal  and  industry  of  the  coast  ports  of  Holland 

and  Zeeland,  and  that  it  is,  therefore,  advisable  to  consolidate 

p2 
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the  various  industries.  The  Company  possessed  the  monopoly 
of  the  trade  east  of  the  Cape  of  Good  Hope.  There  were  sixty- 
five  directors,  divided  into  six  boards,  which  sat  at  Amsterdam, 
Middelburg,  Delft,  Rotterdam,  Hoorn  and  Enckhuisen.  To  these 
the  nobles  of  Holland  (ridderschap)  sent  two  representatives, 
one  from  North  and  one  from  South  Holland.  Three  times  a 
year  representatives  were  sent  from  these  six  boards  to  a  general 
meeting.  This  general  meeting  sat  sometimes  at  Amsterdam 
and  sometimes  at  Middelburg.  Another  committee  of  ten  met 
at  the  Hague  to  answer  letters  from  India.  The  Company 
appointed  the  Governor-General  and  other  high  officials.  The 
Company  swore  allegiance  to  the  States  of  Holland,  but  it  had 
a  free  hand  in  the  conduct  of  war,  the  making  of  peace  and  in 
receiving  embassies  from  the  Indian  princes.  The  Company 
was  also  entitled  to  colonise  such  places  as  it  thought  tit,  to 
found  cities  and  to  keep  on  foot  an  army.  A  great  number  of 
ordinances  were  subsequently  passed  amending  this  charter  and 
enlarging  the  powers  of  the  directors.  The  West  India  Com- 
pany obtained  its  charter  in  1621  (G.P.B.  vol.  1,  p.  566). 

With  the  impulse  given  to  Dutch  trade  during  the  latter  half 
of  the  sixteenth  century  various  laws  were  passed  with  regard 
to  insurance  and  merchant  shipping.  Insurance  had  towards 
the  beginning  of  the  seventeenth  century  assumed  large  pro- 
portions, and  disputes  were  growing  more  frequent  and  more 
difficult  of  solution.  The  Roman  law  afforded  the  judges  but 
little  help,  inasmuch  as  the  idea  of  marine  insurance  was  first 
practically  applied  during  the  fifteenth  century.  There  was  no 
uniform  law  of  insurance,  and  each  maritime  nation  or  town 
made  its  own  regulations.  Spain,  Portugal  and  Holland  and 
the  Hanseatic  towns  were  the  first  to  elaborate  a  system  of 
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marine  insurance,  and  it  seems  to  be  universally  acknowledged 
that  Holland  contributed  the  most  important  share  in  the 
development  of  that  branch  of  law  throughout  Europe. 

The  first  Placaat  that  dealt  with  insurance  was  that  of 
the  31st  October,  1563  (G.P.B.  vol.  1,  p.  796),  or  the  Great 
Placaat  on  Maritime  Law.  One  article  of  this  Placaat  (art.  7) 
dealt  with  marine  insurance,  and  it  provided  that  no  in- 
surance could  be  effected  unless  the  ship  complied  with  all 
the  requirements  of  the  Ordinance.  Incorporated  in  this 
Placaat  is  a  form  of  policy,  which  is  the  first,  as  far  as  I 
know,  that  obtained  legal  recognition.  The  Ordinance  was 
constantly  amended  and  its  compass  extended.  The  next  step 
was  to  establish  boards  with  jurisdiction  over  matters  con- 
cerning insurance. 

In  1612  a  Kamer  van  Avsurantie,  or  an  Insurance  Chamber, 
was  established  at  Amsterdam,  with  somewhat  greater  autho- 
rity than  the  Chamber  which  had  for  some  time  been  in 
existence,  and  which  owed  its  origin  to  the  burgomaster  and 

o  o 

councillors.  This  new  chamber  was  founded  by  the  States  of 
Holland  and  West  Friesland,  and  dealt  with  questions  of 
insurance  as  a  court  of  first  instance,  in  very  much  the  same 
way  as  a  French  cours  de  commerce  deals,  nowadays,  with 
these  questions.  The  members  of  this  chamber  or  court  were 
experts  in  maritime  affairs.  Similar  provisions  were  made 
for  the  other  seaport  towns.  These  laws  were  constantly 
amended  and  amplified  during  the  seventeenth  and  eighteenth 
centuries,  and  if  we  examine  them  we  find  that  they  contain 
all  the  fundamental  principles  of  maritime  insurance  that  are 
in  vogue  to-day  in  all  the  great  commercial  countries  of 
Europe.  The  Roman-Dutch  law  of  insurance  is  fully  set  out 
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in  Lybrechts'  Redeneerend  Vertoog,  vol.  2,  c.  17,  and  Van 
Leeuwen's  R.H.R.  bk.  4,  c.  9. 

This  was  the  law  that  prevailed  at  the  Cape  until  1879, 
when  an  Act  was  passed  which  provided  that  "In  every  suit, 
action,  and  cause  having  reference  to  questions  of  fire,  life, 
and  marine  insurance,  stoppage  in  transitu  and  bills  of 
lading  .  .  .  the  law  as  administered  by  the  High  Court  of 
Judicature  in  England  for  the  time  being  .  .  .  shall  be  the 
law  to  be  administered  by  the  Supreme  Court  or  other  com- 
petent court  of  this  Colony"  (Act  No.  8  of  1879,  sec.  2). 
This  was  found  necessary  because,  although  the  fundamental 
principles  of  both  the  Dutch  and  English  systems  were  almost 
identical,  commerce  and  navigation  had  made  such  strides 
during  the  nineteenth  century,  that  new  legislation  was  re- 
quired to  deal  with  the  new  circumstances  which  had  arisen. 

Having  briefly  sketched  the  history  of  the  law  of  in- 
surance, I  shall  now  give  a  short  account  of  the  legislation 
with  regard  to  merchant  shipping. 

The  great  commercial  activity  in  the  Netherlands  during 
the  sixteenth  and  seventeenth  centuries  gave  rise  to  a  number 
of  Merchant  Shipping  Acts.  The  first  important  Ordinance 
was  passed  in  1551  (G.P.B.  vol.  1,  p.  783).  It  set  out  fully 
the  relation  between  the  master  and  seamen,  made  provision 
for  ocean  and  coasting  voyages,  regulated  questions  of  freight, 
collision  at  sea,  and  such  other  matters  as  usually  occur  in 
navigation  codes.  This  crude  Act  was  considerably  modified 
and  enlarged  by  the  Placaat  op  Zee-rechten  of  1563  (G.P.B. 
vol.  1,  796).  This  latter  Ordinance  was  promulgated  by 
Philip  II,  and  was  based,  to  a  great  extent,  upon  the  Spanish 
navigation  laws,  which  were  then  the  best  in  Europe.  This 
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Placaat  is  a  very  full  code,  and  deals  minutely  and  methodi- 
cally with  the  various  incidents  which  relate  to  merchant 
shipping.  In  order  to  show  how  wide  the  scope  of  this  code 
was,  I  shall  merely  mention  the  headings  of  its  different 
chapters.  In  each  chapter  the  matter  with  which  it  deals  is 
worked  out  in  considerable  detail.  Chapter  1  treats  of  the 
fitting  out  of  ships,  and  what  the  requirements  are  of  a  sea- 
worthy ship;  chapter  2  deals  with  shipmasters  and  merchants; 
chapter  3  with  officers  and  seamen ;  chapter  4  with  accidents 
to  ships,  jettison  and  average ;  chapter  5  with  collisions  at 
sea ;  chapter  6  with  jurisdiction  in  shipping  cases ;  and  chap- 
ter 7  with  marine  insurance. 

This  Placaat  practically  remained  the  general  law  of 
Holland  with  regard  to  merchant  shipping,  though  individual 
articles  and  matters  of  detail  were  modified  by  later  placaats. 
The  exact  way  in  which  this  Ordinance  was  altered,  and  the 
various  placaats  that  amended  this  law,  it  is  unnecessary 
for  our  purpose  to  set  out,  for  by  Act  No.  8  of  1879,  sec.  1, 
the  merchant  shipping  law  of  the  Cape  Colony  was  assimilated 
to  that  of  England,  and  the  Roman-Dutch  law  in  this  respect 
ceased  to  be  administered  by  the  Cape  courts. 

There  are  several  other  placaats  that  I  might  mention, 
but  as  my  intention  is  rather  to  show  the  way  in  which  the 
Dutch  legislature  strove  to  weld  the  customs,  privileges  and 
different  systems  of  law  into  one  uniform  mass,  than  to  give  a 
detailed  account  of  all  the  laws,  I  consider  that  I  have  suffi- 
ciently illustrated  this  subject.  It  forms  a  very  important 
preface  to  the  due  appreciation  of  the  Introduction  of 
Grotius,  to  which  I  intend  to  devote  more  than  a  mere  passing 
reference.  Now  that  I  have  given  a  bird's-eye  view  of  the 
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legislation  of  the  sixteenth  and  earlier  part  of  the  seventeenth 
century,  the  student  will  be  better  able  to  grasp  the  state  of 
the  statute  law  of  Holland  when  that  great  Dutch  jurist 
planned  and  wrote  what  must  always  be  regarded  as  the 
greatest  Dutch  legal  work  of  the  seventeenth  century.  I 
refer  to  the  Introduction  to  the  Jurisprudence  of  Holland. 


CHAPTER   XXVII. 

WRITERS   ON   THE   PRACTICE  OF  THE  DUTCH  COURTS, 
REPORTERS  AND  AUTHORS  OF  CONSULTATIONS. 

THE  oldest  Dutch  jurists  did  not  write  treatises  on  the  sub- 
stantive law  of  Holland,  but  confined  their  attention  to  the 
practice  of  the  courts.  Incidentally,  of  course,  they  dealt  with 
the  early  law  of  Holland,  though  their  main  object  was  to 
expound  the  procedure  of  the  courts.  It  will  be  convenient 
to  deal  in  this  chapter  with  the  writers  on  the  procedure  of 
the  Dutch  courts,  the  reporters  of  cases  and  the  authors  of 
the  Consultations. 

PRACTICE. 

Joost  van  Damhouder  is  one  of  the  earliest  writers  on  pro- 
cedure. He  was  born  in  1507  at  Bruges  in  Flanders,  and  studied 
law  at  the  universities  of  Louvain,  Padua  and  Orleans.  He  be- 
came Pensionaris  of  Bruges,  and  great  favour  was  shown  to  him 
by  Charles  V,  who  in  1551  raised  him  to  the  peerage  and  gave 
him  the  appointment  of  Commissioner  of  the  Treasury.  Philip 
II  continued  him  in  that  office  until  1581.  when  he  was  created 
a  member  of  the  Raad.  During  the  same  year  he  died  at 
Antwerp.  His  principal  works  were  treatises  on  the  practice 
of  the  civil  and  criminal  courts  of  Holland.  These  works 
were  originally  written  in  Latin,  but  in  the  middle  of  the 
seventeenth  century  they  were  translated  into  Dutch  by  Van 
Nispen,  and  accepted  as  the  standard  work  on  the  practice 
of  the  courts  throughout  the  Netherlands.  The  elaborate 

o 

illustrations    of    the    tirst    editions    formed    an    extraordinary 
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feature  of  the  work,  and  one  can  hardly  understand  now-a- 
days  why  a  book  on  practice  should  have  been  adorned 
with  copious,  and  not  always  very  edifying,  wood-cuts.  Both 
the  civil  and  the  criminal  practice  are  arranged  in  a  scientific 
manner,  and  the  exposition  of  the  rules  of  practice  is  thorough 
and  masterly.  Although  Damhouder  professes  to  treat  only  of 
civil  and  criminal  practice,  he  incidentally  deals  with  the  sub- 
stantive law  of  Holland,  and  gives  us  a  very  good  idea  of  the 
Roman-Dutch  law  of  the  sixteenth  century. 

Andreas  Gail  (1525-1587),  a  contemporary  of  Damhouder, 
though  a  German,  had  so  great  an  influence  on  the  law  of 

o  o 

procedure  in  Holland  that  his  name  should  be  included  amongst 
the  writers  on  practice.  His  Practicae  Observationes  were 
regarded  by  the  Dutch  jurists  as  a  work  of  the  highest 
authority,  and  we  find  them  quoting  his  Observationes  as  if  he 
were  a  writer  upon  the  practice  of  their  own  courts. 

Paul  Merula,  a  professor  of  law  and  the  teacher  of 
Grotius,  published  in  1592  his  treatise  on  the  Civil  Procedure 
of  the  Courts  of  Holland,  Zeeland  and  West  Friesland.  This 
work  may  be  considered  the  standard  work  on  the  practice 
of  the  Dutch  superior  courts.  It  has  been  edited  and  anno- 
tated by  numerous  lawyers,  and  is  an  important  book  in  a 
Roman-Dutch  law  library.  Merula  refers  to  all  the  most 
celebrated  writers  on  the  Roman  law  between  the  twelfth  and 
sixteenth  centuries,  and  often  quotes  Gail  as  an  authority  on 
practice.  The  latest  edition  of  Merula,  considerably  augmented 
arid  brought  up  to  date,  is  the  one  by  Lulius  and  Van  der 
Linden.  This  is  the  edition  usually  referred  to  nowadays, 
and  although  the  text  is  that  of  Merula,  the  commentary  and 
the  notes  exceed  the  text  not  only  in  bulk,  but  in  value. 
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Willem  de  Groot  (1597-1662),  the  brother  of  Hugo 
de  Groot,  published  an  Introduction  to  the  Practice  of  the 
Court  of  Holland  in  1656.  It  was  called  Inleyding  tot  de 
Praktyke  van  den  Hove  van  Holland. 

Bernhard  van  Zutphen  published  at  Leeu warden  in  1664 
a  work  called  Praktycke  der  Nederlandsche  Rechten.  It  is  a 
collection  of  opinions  and  decisions  of  eminent  jurists  on 
various  questions  of  practice,  methodically  arranged  in  the 
form  of  a  lexicon. 

G-erard  Wassenaar  was  born  towards  the  end  of  the  six- 
teenth or  beginning  of  the  seventeenth  century.  He  studied 
at  Utrecht,  and  after  taking  his  degree  practised  as  an  advo- 
cate in  that  city.  He  afterwards  became  burgomaster  of 
Utrecht,  where  lie  died  in  1664.  He  published  a  work  on 
procedure  during  the  first  half  of  the  seventeenth  century. 
Its  title  is  Praktyk  Judicieel  ofte  Instructie  op  de  forme 
en  manier  van  procedeeren  voor  Hoven  en  Rechtbanken. 
The  last  edition  of  this  work  was  published  at  Utrecht  in 
1746.  Wassenaar's  Praktyk  is  a  work  of  considerable  merit, 
and  is  frequently  referred  to  by  Voet.  It  deals  very  exhaus- 
tively with  the  law  of  executors  and  administrators,  of  which 
we  find  very  little  in  Grotius. 

Simon  van  Leeu  wen  published  in  1666  a  running  com- 
mentary on  the  Procedure  Ordinances  of  1570  and  1580.  It 
bears  the  title  Manier  van  procedeeren  in  Civiele  en  Crimi- 
neele  Saaken.  The  work  was  afterwards  considerably  added 
to  by  Verduijn  and  Aller,  and  has  always  been  regarded  as 
a  text-book  of  great  value. 

Pieter  Vromans  published  about  1669  a  treatise  on  the 
nature  of  the  cases  which  can  in  the  first  instance  be  brought 
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before   the    superior   courts,  together  with  the  usual  procedure 
of  those  courts.     It  is  called  Tractaat  de  Foro  Competenti. 

Willem  van  Alphen  was  born  at  Ley  den  in  1608.  He  was 
appointed  to  the  high  office  of  Secretary  of  the  Court  of  Hol- 
land when  only  twenty-three  years  old.  This  appointment  he 
held  until  1684.  He  died  in  1691.  He  is  chiefly  known  as 
the  author  of  the  Papegaai,  a  collection  of  legal  forms  and 
precedents.  It  was  first  published  prior  to  1668,  for  in  that 
year  a  second  edition  of  the  work  was  issued.  Since  then 
many  editions  have  been  published,  the  last  and  best  having 
appeared  in  1720. 

Johannes  van  der  Linden  is  the  most  recent  author  on 
the  practice  of  the  courts  of  Holland.  He  published  in  1794 
a  work  entitled  Verhandeliny  over  de  Judicieele  Praktijk  of 
Form  van  Procedeeren,  which  may  be  regarded  as  the  best 
text-book  for  the  practice  of  the  courts  during  the  latter 
half  of  the  eigtheenth  century. 

DECISIONS  AND  CONSULTATIONS. 

I  shall  now  pass  over  to  a  class  of  work  which  stands 
midway  between  the  procedure  and  the  substantive  law,  and 
which  plays  so  important  a  part  in  the  subsequent  develop- 
ment of  the  law  that  it  deserves  more  than  a  mere  passing 
notice.  I  allude  to  the  collections  of  cases  decided  in  the 
superior  courts  of  the  Netherlands.  These  reports  contain 
decisions  upon  the  practice  of  the  courts  and  upon  the  law 
as  then  prevalent  in  the  country.  During  the  sixteenth  and 
early  part  of  the  seventeenth  century  there  were  several  col- 
lections of  decided  cases,  all  of  which  have  helped  to  form 
what  we  now  know  as  the  Roman  -  Dutch  law.  They  show 


WRITERS  ON  PRACTICE,  &c.  237 

how  the  customs  of  the  country  modified  the  Roman  law  of 
Justinian,  and  what  was  the  living  law  as  accepted  by  the 
superior  courts  of  the  Netherlands  under  Spanish  rule  as  well 
as  after  the  secession  of  the  seven  provinces.  The  oldest  deci- 
sions of  the  Supreme  Court  and  of  the  Court  of  Holland  that 
I  have  been  able  to  lay  my  hands  on  are  to  be  found  in  a 
collection  of  decided  cases  published  by  Nseranus  at  Rotter- 
dam in  1662.  Its  title  is  Sententien  en  gewezen  zalcen  van 
den  Hoogen  en  Provincialen  Raad.  The  preface  to  this  book 
might  serve  as  a  preface  to  a  volume  of  English  reported 
cases.  The  author  tells  us  that  the  weight  attached  to  the 
decisions  of  the  superior  courts  is  such,  that  though  they  are 
not  actually  regarded  as  law  they  are  of  Uuch  authority  as 
to  pass  for  law.  He  points  out  that  although  the  Advijsen 
and  Cons'idtatien  of  eminent  lawyers  have  always  been  re- 
garded in  the  Netherlands  as  of  great  authority,  yet  they  have 
not  the  same  weight,  and  are  not  considered  so  binding  upon 
the  lower  courts  as  the  decisions  of  the  superior  tribunals. 
These  decisions,  as  coming  from  judges  appointed  by  the 
sovereign  power,  are  regarded  as  decisive  interpretations  of 
the  law,  and  are  binding  on  all  until  amended  or  altered  by 
some  legislative  enactment. 

o 

The  decisions,  therefore,  of  the  superior  courts  of  the 
Netherlands  were  regarded  by  the  lawyers  of  those  days  in 
exactly  the  same  way  as  we  regard  the  decisions  of  our 
own  superior  courts.  They  definitely  established  the  Roman- 
Dutch  practice,  they  decided  in  how  far  the  customs  of  the 
Netherlands  modified  the  Roman  law,  and  they  admitted 
in  an  unquestionable  manner  that  the  basis  of  law  of  the 
Netherlands  was  the  civil  law  as  contained  in  the  law  books 
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of  Justinian.  The  oldest  decision  is  one  dated  1501.  The 
matters  discussed  in  these  reports  are  of  the  greatest  import- 
ance to  us,  for  they  form  the  foundation  upon  whicli  later 
decisions  and  legislation  have  been  built.  One  example  will 
suffice.  In  1515  the  case  of  Thon  v.  Tkon  was  brought 
before  the  Court  of  Holland,  in  which  the  issue  raised  was 
whether  in  case  of  a  divorce  granted  on  account  of  adultery 
the  husband  forfeited  the  goods  he  had  brought  into  the 
community.  The  court  decided  that  the  defendant,  by  having 
committed  adultery,  forfeited  all  the  property  he  had  brought 
into  the  marriage,  and  condemned  him  to  allow  the  plaintiff 
to  have,  for  her  own  use,  the  said  property,  together  with  all 
such  fruits  as  Ire  had  obtained  therefrom  since  the  litis 
contestatio,  and  further  adjudged  to  the  plaintiff'  all  property 
in  the  defendant's  possession  which  she  had  brought  into  the 
marriage,  together  with  the  fruits,  and  ordered  the  defendant  to 
pay  the  costs  of  the  suit.  In  Higgins  v.  Higgins  (5  E.D.C.  344) 
the  Eastern  Districts'  Court  of  the  Cape  of  Good  Hope  admitted 
the  principle  which  underlies  the  decision  of  Thon  v.  Thon,  and 
though  it  did  not  go  quite  as  far  as  the  old  Dutch  court,  it  decided 
that  the  guilty  spouse  forfeited  her  benefit  in  a  life  policy  settled 
on  her  by  her  husband  by  antenuptial  contract. 

Another  important  collection  of  decisions  is  that  of 
Christinaeus,  an  advocate  of  the  Supreme  Court  of  Mechlin. 
These  date  from  the  latter  half  of  the  sixteenth  century. 
In  the  very  first  decision  the  author  tells  us  that  the  de- 
cisions of  the  Supreme  Court  of  Mechlin  are  binding  on  all 
inferior  courts. 

Whilst  dealing  with  this  subject,  there  are  some  other 
collections  of  decided  cases  whose  influence  upon  the  Roman- 
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Dutch  law  has  been  so  great  that  they  cannot  be  overlooked. 
The  first  is  that  of  Cornells  van  Nieustad  (Neostadius). 
He  was  one  of  the  judges  of  the  Supreme  Court  of  Holland, 
Zeeland  and  West  Friesland  in  the  beginning  of  the  seven- 
teenth century.  He  collected  and  reported  a  great  number  of 
most  important  decisions,  both  of  the  Supreme  Court  and  of 
the  Court  of  Holland.  The  earliest  decision,  so  far  as  I 
know,  was  one  of  the  Supreme  Court  at  Mechlin,  given  on 
the  19th  November,  1568.  He  also  collected  the  judgments 
of  the  feudal  courts  of  Holland  and  West  Friesland,  to  which 
he  appended  a  treatise  on  the  feudal  law  of  those  provinces. 
In  addition  to  these  he  made  a  special  collection  of  all  the 
important  decisions  that  had  been  given  in  his  time  on  ante- 
nuptial contracts.  These  decisions  of  Neostadius  have  always 
been  regarded  by  later  writers  as  being  of  the  very  highest 
importance  and  authority,  more  especially  in  determining  the 
difference  between  the  Roman  and  Roman-Dutch  law. 

The  next  important  reporter  is  Jacob  Coren,  also  a  judge 
of  the  Supreme  Court  of  Holland,  Zeeland  and  West  Friesland. 
He  flourished  about  the  first  half  of  the  seventeenth  cen- 
tury. He  continued  the  work  of  Neostadius,  and  published 
reports  of  cases  with  remarks  of  his  own  upon  them.  In 
addition  to  these  he  also  published  a  volume  of  Gonsul- 
tatien  and  Advijsen.  He  has  always  been  admitted  to  be  a 
great  authority  on  the  practice  of  the  Roman-Dutch  law. 

The  next  is  Jan  van  Sande.  He  was  a  member  of  the 
Council  of  Friesland,  and  flourished  during  the  first  half  of  the 
seventeenth  century.  He  published  a  collection  of  decisions  of 
the  Supreme  Court  of  Friesland.  These  were  published  more 
after  the  manner  of  a  modern  text-book  than  of  a  volume  of 
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reported  cases.  It  is  practically  a  commentary  on  the  law  of 
Friesland  arranged  under  definite  headings,  and  the  decisions  of 
the  Supreme  Court  are  quoted  as  illustrating  the  text.  These 
Decisiones  Frisicae  have  always  been  regarded  as  of  extremely 
great  authority  where  the  law  of  Holland  and  the  Frisian  law 
are  the  same.  It  must  be  remembered  in  dealing  with  Sande 
that  the  Frisians  adhered  more  closely  to  the  Roman  law  than 
the  Hollanders,  though  where  both  follow  the  Roman  law  the 
writings  of  Sande  are  admitted  to  be  of  high  authority.  In 
addition  to  the  Decisiones  Frisicae  he  wrote  a  treatise  on  the 
Prohibition  of  Alienations  (which  has  been  translated  into 
English  by  Mr.  Walter  S.  Webber),  a  commentary  on  the  De 
Regidis  Juris,  and  a  treatise  on  the  Cession  of  Actions,  lately 
translated  by  Dr.  P.  C.  Anders. 

Another  important  collection  of  decided  cases  is  that  of 
Loenius,  who  was  also  one  of  the  judges  of  the  Supreme  Court 
of  Holland,  Zeeland  and  West  Friesland.  These  cases  cover  the 
period  from  1621  to  1641.  In  1712  they  were  published  with 
numerous  annotations  by  Tobias  Boel,  advocate  of  the  Court  of 
Holland.  This  edition  with  the  notes  of  Boel  is  the  one  always 
quoted  by  the  lawyers  of  the  eighteenth  century.  Like 
Nieustad,  Coren,  and  Sande,  Loenius  was  present  at  the  trials 
reported  by  him,  and  was  therefore  acquainted  with  the  reasons 
that  moved  the  court  to  come  to  the  reported  decision.  It  is  for 
this  reason  that  the  reports  of  these  judges  have  always  been 
considered  of  such  great  weight  and  authority. 

Besides  these  collections  of  such  great  importance  there 
are  several  other  volumes  of  reported  cases  to  which  con- 
stant reference  is  made  by  the  later  text-writers,  such  as  the 
Co.sus  enucleati  and  the  Observationes  rerum  Judicarum  of 
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Zaccharias    Huber,    published   about    the    beginning    of    the 
eighteenth  century :  Beucker's  decisions  of  the  Frisian  courts ; 
Radelant's  decisions  of  the  Court  of  Utrecht;    Stockman's 
decisions  of  the  Court  of  Brabant ;  and  Wynant's  decisions  of 
the  Supreme  Court  of  Brabant.     The  influence  of  the  decisions 
of    the    courts    of    Friesland,    Utrecht    and    Brabant    upon    the 
development    of    the    Roman-Dutch    law    cannot    be    compared 
with    that    of   the    older    decisions    of   the    Supreme    Courts  of 
Mechlin  and  of  Holland  and  Zeeland  as  reported  in  Christinaeus, 
Coren,  Nieustad  and  Loenius.     I  have  not  included  the  Quaes- 
tiones  Juris  Privati  of   Bynkershoek  under  the  head  of  deci- 
sions, for  the}-  do  not  really  belong  to  this  class,  and  I  intend 
later  on  to  devote  some  considerable  attention  to  the  works  of 
this  gifted  jurist.     The  latest  collection  of  decisions  of  the  Court 
of  Holland  is  a  volume  of  Gewysden,  published  by  Johannes 
van  der  Linden  in  1803.     He  intended  to  publish  a  second 
volume,    but    probably    abandoned    the    idea    when    the    Code 
Napoleon  supplanted  the  old  law  of  Holland. 

Consultation. — -As  I  have  been  dealing  with  the  various  col- 
lections of  decided  cases  which  contributed  so  largely  to  the 
development  of  the  Roman-Dutch  law,  I  think  it  will  be  con- 
venient, though  not  strictly  in  its  place,  to  devote  some  atten- 
tion to  those  numerous  collections  of  opinions  of  eminent  jurists 
which  are  to  some  extent  akin  to  the  decisions.  These  opinions 
(Consultation  and  Advijsen,  as  they  are  called  in  Dutch,  or 
Gonsilia  in  Latin)  must  not  be  regarded  as  being  equivalent  to 
the  Responsa  Jurisprudentium  of  the  later  Roman  law.  It 
will  be  remembered  that  the  Roman  jurisconsults,  in  the  early 
days  of  the  Republic,  exercised  a  great  influence  on  the  develop- 
ment of  the  Roman  law.  The  most  eminent  lawyers  of  the  day 

Q 


242  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

were  resorted  to  by  private  persons,  magistrates  and  judges  for 
advice  upon  questions  of  law,  and  their  opinions,  or  responsa, 
were  quoted  as  the  interpretations  of  skilled  persons  upon  the 
questions  submitted  to  them.  Before  the  time  of  Augustus  the 
judge  was  not  bound  to  accept  the  view  of  any  particular 
lawyer,  but  was  free  to  choose  which  opinion  he  would  adopt. 
The  opinions  of  the  great  jurists  were  carefully  collected,  and 
their  views  were  so  often  adopted  by  the  law  courts  that  in 
course  of  time  they  came  to  be  regarded  as  authoritative 
interpreters  of  the  law.  Augustus  recognised  the  weight  and 
authority  which  usage  had  given  to  their  opinions,  and  in  order- 
to  make  the  interpretation  of  the  law  more  certain,  he  gave  to 
some  jurists  the  right  of  giving  opinions.  If  the  opinions  of 
these  privileged  persons  agreed  the  judge  was  bound  to  accept 
their  view,  but  if  they  differed  he  could  follow  any  particular 
opinion  he  pleased.  After  the  time  of  Augustus  and  until  the 
days  of  Hadrian  there  was,  therefore,  a  privileged  class  of 
authoritative  jurists.  Now  the  collections  of  the  opinions  of 
the  Roman-Dutch  lawyers  were  regarded  in  the  light  of  the 
pre-Augustan  responsa.  and  never  had  any  authoritative  value, 
such  as  those  of  the  post-Augustan  lawyers  who  had  obtained 
the  jus  respondendi.  It  is  therefore  but  natural  that  the  older 
the  collection  of  opinions  the  more  familiar  their  conclu- 
sions were  to  the  profession,  and,  therefore,  the  greater  the 
weight  of  authority.  For  this  reason,  then,  the  Hollandsche 
(Jonsidtatien,  which  consist  of  opinions  given  in  the  six- 
teenth and  during  the  first  half  of  the  seventeenth  century, 
have  acquired  by  usage  a  foremost  place  in  the  legal  litera- 
ture of  Holland.  The  opinions  were  given  to  private  persons 
upon  certain  facts  stated,  and  were  quoted,  if  not  before 
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the  higher  courts,  at  least  before  the  courts  of  sellout  and 
schepenen.  Many  of  them  are  frequently  alluded  to  by  the  great 
lawyers  of  the  seventeenth  century,  and  both  Van  Leeuwen  and 
Voet  refer  to  them  in  the  same  way  as  they  quote  the  decisions 
of  Neostadius  and  Coren.  It  may,  therefore,  be  safely  asserted 
that  the  Consultation  en  Advijsen  have  played  a  very  important 
part  in  the  development  of  the  Roman-Dutch  law.  Not  only 
did  the  writers  of  the  seventeenth  century  refer  to  them,  but 
they  are  quoted  by  the  very  latest  Roman-Dutch  lawyers  with 
the  greatest  respect  as  holding  an  important  place  among  the 
authoritative  works  on  Roman-Dutch  law. 

When  first  collections  were  made  of  the  opinions  of  eminent 
lawyers  in  the  Netherlands  is  a  matter  of  some  doubt.  That 
some  collections  existed  in  the  early  part  of  the  seventeenth 
century  is  extremely  likely,  though,  as  far  as  I  am  aware,  they 
were  not  published  in  printed  form.  There  are  no  references 
to  the  Consult  a  tien  in  the  works  of  the  early  part  of  the 
seventeenth  century.  Judging,  however,  from  the  printed 
collections  of  later  date  it  seems  most  likely  that  some  of  these 
had  been  collected  and  published  in  manuscript  for  the  use  of 
lecturers  and  lawyers.  At  any  rate  the  first  printed  collection 
was  published  in  1645  by  Nseranus,  a  well-known  publisher  of 
law-books  at  Rotterdam.  In  the  preface  of  the  first  volume  we 
are  told  that  in  no  branch  of  science  is  a  theoretical  knowledge 
enough,  and  least  of  all  in  the  study  of  law.  Students  should 
not  only  know  the  law  of  Justinian,  but  also  the  decisions  of 
the  various  courts,  the  customs,  and  the  alterations  in  the  law 
brought  about  by  legislation.  The  publisher  was  therefore 
requested  to  print  a  collection  of  opinions  emanating  from 

well-known    advocates   and  eminent  jurists.     He  mentions  the 
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names  of  Rejmier  van  Amsterdam  and  Willem  de  Cocq  as  the 
writers  of  Consultation  that  were  much  prized  in  his  day. 
Their  opinions  were  apparently  well  known  at  the  time,  and 
must,  therefore,  have  been  available  to  many  persons  in  manu- 
script. In  forming  this  new  collection  the  publisher  did  not 
confine  himself  to  the  opinions  of  these  lawyers,  but  included 
those  of  many  other  famous  advocates,  such  as  Grotius  and 
Groenewegen.  The  first  series,  known  as  Hollandsclie  Con- 
sidtatien  or  Revponsa  Juris  Considtorwm  Hollandorum,  was 
published  in  six  volumes.  In  this  collection  there  are  a  great 
number  of  Grotius'  opinions.  These  have  been  collected  and 
translated  by  the  late  Advocate  De  Bruyn.  The  others  are  as 
yet  untranslated,  and  having  been  printed  in  black  letter  type 
and  written  in  a  peculiar  antiquated  style,  the}'  are  by  no 
means  attractive  reading  to  the  ordinary  student  of  Roman- 
Dutch  law. 

Naturally  the}'  are  not  all  of  the  same  authority,  and 
often  we  find  different  views  on  the  same  question.  They 
are  all  solutions  of  questions  that  have  actually  arisen  in 
practice,  and  they  give  us,  therefore,  an  excellent  insight  into 
tin-  manner  in  which  the  older  lawyers  treated  the  questions 
submitted  to  them.  The  advocate  who  gave  his  opinion  was 
not  satisfied  with  a  mere  statement  of  the  facts  and  his 
opinion  thereon,  but  he  invariably  set  out  his  reasons  and 
based  each  statement  of  the  law  upon  some  well-known 
authority,  or  some  judgment  of  a  higher  court.  After  the 
first  two  volumes  had  been  published  by  Nseranus  there 
appeared  at  Amsterdam  a  volume  which  purported  to  be  a 
continuation  of  the  Hollandsclie  Consultatien.  This  was 
published  by  Johannes  Colom,  and  is  known  as  the  Amster- 
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damsche  Derde  Deel  (or  Amsterdam  Third  Volume).     The  pub- 
lisher   in    his    preface  jeers    at   some    of    the    advocates    whose 
decisions    formed    part    of    the    first    and    second    volumes    of 
Nseranus'   collection,   and    he    proposes    in    his    volume   to    give 
the    opinions    of    only    very    eminent    advocates.       That    the 
opinions    in    this    volume    are    of    exceedingly    great    value    is 
undeniable,    though    his    detraction    of    the    former    collections 
seems    to    have     been     animated     solely    lay    trade    jealousy. 
Nseranus    continued    his    work,    and    at    first    recognised    the 
volume  of  Colom  as  a  third  volume,  and  called  his  own  third 
volume  the  second  part  of  the    third    volume,    the    Amsterdam 
publication    being    considered    as    the    first    part    of    the    third 
volume.       In     1688,    however,     Nseranus    called    the     volume, 
which    he    originally    published    as    the    second    part   of    the 
third    volume,    the    third     volume     of     his     collection.       This 
volume    is    known    as    the    Rotter  damsel  IB     Derde     Deel    (or 
Rotterdam   Third    Volume).       There    are,    therefore,    two    third 
volumes    to    the     Hollandsche     Consultation,    the    one    called 
the    Amsterdam    Third     Volume    and    the    other    the    Rotter- 
dam   Third    Volume.     It    may    be    useful    to    know    that    Voet 
quotes    the    Amsterdam   volume  as  Redout.  Jwrisc.  Roll,  part 
3,  vol.   1  ;  and   the   Rotterdam   volume  as  part   3,   vol.   2.     The 
whole  work   was  completed   in   J685   by  the  publication  of  the 
sixth  volume.      Later  on,  in  1696,  a  kort  beyrip  or  index  was 
published  by  Van  Someren  at  Amsterdam. 

In  1661  the  same  publisher  printed  a  collection  of  opinions 
by  Jacob  Coren  before  he  became  judge  of  the  Supreme 
Court.  These  were  originally  published  in  Latin,  but  in  1665 
a  Dutch  translation  was  issued. 

So  popular  and  so  useful  did  these  Consultation  of  Nseranus 
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become,  that  Isaac  van  den  Berg,  in  1692,  began  a  new 
series  of  opinions  known  as  Van  den  Berg's  Advijs  Boek. 
This  work  was  completed  in  four  volumes.  It  passed  through 
several  editions,  the  last  and  best  being  that  of  1781. 

Van  den  Berg's  work  was  continued  by  De  Haas  and 
Van  der  Kop.  The  former  called  his  collection  Nieuwe 
Hollandsche  Consultation,  and  the  latter  gave  to  his  the  title 
of  Nieuw  Nederliinds  Advijsboek. 

In  1671,  Retell,  a  bookseller  at  Utrecht,  published  three 
volumes  of  opinions  by  well-known  advocates  who  had  prac- 
tised, or  were  then  practising,  before  the  Court  of  Utrecht. 
These  are  known  as  the  Utrechtsche  Consultation. 

In  1738  Schomaker  began  to  publish  a  collection  of 
opinions  given  by  himself  and  others.  These  referred  gener- 
ally to  the  Roman-Dutch  law.  but  more  especially  to  the  law 
that  obtained  in  the  provinces  of  Gelderlaud  and  Zutphen. 
The  work  was  completed  in  six  volumes. 

In  1740  another  collection  of  opinions  was  compiled  by 
Johan  Schrassert.  These  were  mostly  by  Schrassert  him- 
self, though  there  are  several  opinions  given  by  other  well- 
known  advocates.  Both  of  these  collections  have  been  accepted 
as  containing  opinions  of  great  weight  and  authority. 

In  1712  Van  Poolsum  published  at  Utrecht  an  interesting 
volume  of  opinions  known  as  the  Bellum  Juridicum  or  Oorlogh 
dc r  Advocaten.  This  work  was  one  of  considerable  novelty. 
It  not  only  contained  the  opinions  of  well-known  advocates, 
but  also  the  decisions  of  the  courts  upon  the  questions  dis- 
cussed. We  first  get  the  opinion  of  one  advocate  (casus 
(>i-i,mtis),  then  the  opposite  opinion  of  another  (casus  secundus 
or  contrarium  superior  I),  and,  lastly,  the  decision  of  the  court. 


WRITERS  ON  PRACTICE,  &c.  247 

Practical  questions  of  the  day  were,  therefore,  treated  in 
the  same  way  as  Cocceijus  and  others  dealt  with  the  disputed 
points  of  law  in  their  works  on  the  jus  controversum. 

In  order  to  illustrate  the  method  adopted  by  the  compiler 
of  these  opinions  and  decisions  I  shall  give  a  resume  of  one 
case  as  an  example:  — 

FIRST  CASK. 

Whether  stolen  cattle  sold  to  a  third  person  on  a  free  market  can 
bo  reclaimed  by  the  owner. 

The  advocates  Jonas  Cabbeljauw  and  Jacob  Deym  gave  an  opinion 
in  1673  in  which,  relying  on  the  Code,  de  furtis,  1,  2,  they  answered 
the  question  above  stated  in  the  affirmative. 

CONTRARY  OPINION. 

In  the  same  year  the  advocates  Kerkhoeven  and  Swaenswijk  gave 
it  as  their  opinion  that,  by  the  custom  of  Holland,  stolen  cattle  sold  on 
a  free  market  could  not  be  reclaimed  without  restoring  to  the  pur- 
chaser the  price  he  paid  for  them. 

DECISION. 

In  the  following  year  this  very  case  came  before  the  Court  of  Hol- 
land, and  judgment  was  given  against  the  plaintiff,  so  that  the  court 
upheld  the  views  of  Kerkhoeven  and  Swaenswijk. 

In  1745  another  important  collection  of  opinions  was  pub- 
lished under  the  title  of  Sort's  Advijsen.  These  opinions  were 
given  by  the  famous  jurist  Pieter  Bort,  as  well  as  by  several 
other  eminent  lawyers.  They  were  all  collected  by  Bort 
during  his  lifetime,  and  published  posthumously  under  the 
title  mentioned  above. 

Barels  collected  and  published  two  series  of  opinions.  In 
1778  he  published  a  collection  of  opinions  on  criminal  matters, 
and  in  1780  another  collection  on  commercial  and  maritime 


248  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

law.  The  latter  are  known  as  Barel's  Advijsen  over  den 
Koophandel  and  Zeevaart. 

In  1780  Gartman  published  a  series  of  important  opinions 
ty  some  of  the  best-known  advocates  of  Holland  and  Zee- 
land.  To  this  work  he  gave  the  name  of  Vervolg  op  de  Hol- 
landsche  Consultation.  Besides  tlie  above  there  were  other 
collections  of  opinions  on  special  branches  of  law.  as,  for 
instance,  Van  Hasselt's  opinions  on  military  law  and  on  feudal 
law,  Schilling's  Aduijxen  and  Lamsweerde's  Guelderlandsche 
•Consultation,  but  they  are  not  frequently  quoted  by  the  text- 
writers.  Various  indexes  or  digests  have  been  published  to 
these  decisions,  as,  for  instance,  the  Kurt  bey  rip  der  Hol- 
landsche  Consultation  and  the  Kurt  heyrip  /•<«,//  Van  den 
Berg's  Advijsboek ;  but  the  best  and  most  complete  digest  of 
the  Consultaties,  and  of  the  various  collections  of  decisions, 
is  undoubtedly  Nassau  La  Leek's  Alyenteen  Rey  inter  up  AV<7//x- 
geleerde  Adryxcn,  Con-sultatien  t'~u  tfenfi  nfir'n,  published  at 
Utrecht  in  1778. 

The  value  of  these  Coi>xtilt<itie'n.  and  Adfijxt-ii  to  any  one 
who  desires  to  acquire  a  thorough  grasp  of  the  Roman-Dutch 
law  can  hardly  be  exaggerated.  De  Bruyn's  translation  of 
the  opinions  of  Grotius  forms  an  excellent  introduction  to 
the  study  of  the  Consultation.  Students  are  no  doubt  repelled 
by  the  black  letter  type  of  the  Hollandsche  Consultation,  but 
all  the  other  collections  can  be  obtained  in  the  ordinary 
Roman  character,  and  a  careful  perusal  of  these  will,  to  my 
mind,  more  than  anything  else,  enable  the  student  to  grasp 
the  great  legal  acumen,  clear  reasoning  powers  and  common 
sense  of  the  Dutch  lawyers  of  the  seventeenth  and  eighteenth 
centuries. 


CHAPTER  XXVIII. 
THE  IMMEDIATE  PREDECESSORS  OF  GROTIUS. 

WHEN  the  Union  had  cast  off  the  yoke  of  Spain  it  soon  de- 
veloped into  a  powerful  and  respected  Republic.  It  was 
recognised  by  the  surrounding  kingdoms  as  an  important 
factor  in  Europe.  Its  trade  increased,  its  mercantile  marine 
was  one  of  the  largest  in  Europe,  it  formed  ambitious  schemes 
of  colonising  the  East,  and  though  its  European  territory 
was  small  it  was  gradually  acquiring  a  large  territory  in  the 
East  and  West  Indies.  Its  alliance  was  sought  by  the  great 
European  States,  and  its  ambassadors  were  treated  abroad 
with  great  respect. 

With  all  this  rapid  development  it  was  necessaiy  for  the 
Republic  to  have  men  to  fill  the  many  responsible  positions 
created  by  this  sudden  expansion.  The  builders  of  the  Re- 
public were  educated  men  who  saw  the  necessity  of  creating 
universities  and  schools  for  the  education  of  the  people.  The 
nation  became  enthusiastic  in  every  branch  of  art  and  science. 
Law  was  studied  with  vigour,  and  some  of  the  ablest  jurists 
of  Europe  lectured  in  the  universities  and  law  schools  of 
Holland.  It  is,  therefore,  110  wonder  that  the  end  of  the 
sixteenth  and  the  whole  of  the  seventeenth  century  beheld 
the  Netherlands  as  one  of  the  great  centres  for  the  study  of 
law.  Who  the  men  were  that  expounded  the  Roman  and  the 
Roman-Dutch  law  in  the  universities  and  in  the  courts  of 

law  I  shall  now  explain. 
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In  a  former  chapter  I  have  already  referred  to  Dam- 
houder,  Paul  Merula,  and  other  writers  on  Practice.  Con- 
temporaneous with  these  writers  on  Practice,  and  the  reporters 
who  strove  to  bring  the  decisions  of  the  superior  courts  into 
some  system,  were  the  professors  of  law  and  practising  advo- 
cates, who  published  works  on  the  substantive  law  as  then 
accepted  in  the  Netherlands.  Head  and  shoulders  above  his 
contemporaries  stands  Hugo  de  Groot,  who  by  his  Jus  Belli 
uc  Pads  established  the  basis  upon  which  modern  inter- 
national law  was  built  up  ;  whilst  by  his  Introduction  to  tlie 
Jui-i^ji  rii  <lc  »icc  of  H<>U«nd  he  systematised  the  confused  mass 
of  law  which  obtained  in  Holland,  and  laid  the  foundation  of 
the  Roman-Dutch  law  as  a  legal  system. 

\\V  have  seen  how  German  customs,  Roman  and  Canon 
law,  and  the  legislation  of  the  emperors  were  all  welded  into 
one  confused  mass  of  laws,  so  that  it  was  no  easy  matter 
to  know  under  which  particular  system  any  individual  fell. 
Throughout  the  whole  of  the  Netherlands  there  was  the  one 

~ 

conservative  idea  that  the  customs  and  privileges  of  the  people 
should  remain  intact.  Their  customs,  laws  and  privileges  the 
people  held  sacred,  but  as  commerce  grew  and  intellectual  life 
increased  this  conservatism  had  to  give  way  to  the  more 
practical  requirements  of  the  times.  Law,  like  everything  else, 
came  to  be  treated  more  methodically  and  more  scientifically, 
and  it  was  found  that  a  series  of  disconnected  enactments, 
independent  of  some  general  system  of  principles,  no  longer 
satisfied  a  people  burning  to  take  up  a  position  in  the  fore- 
front of  progress.  The  legal  system  of  Justinian  was  at  hand, 
but  it  had  in  many  respects  become  antiquated,  and  the  pro- 
lific legislation  of  the  sixteenth  century  stood  entirely  outside 


THE  PREDECESSORS  OF  GROTIUS.  251 

of  it.     Moreover,  the  Canon  law  had  to  a  laro-e  extent  modi- 

o 

fied  the  principles  of  the  Corpus  Juris.  Several  writers  strove 
to  weave  the  newer  law  into  the  old,,  so  as  to  make  the  old 
and  the  new  homogeneous,  but  until  Grotius  appeared  their 
success  was  comparatively  small. 

In  the  Netherlands  Grotius  was  the  giant  intellect  that 
brought  about  the  complete  debacle  of  the  legal  ideas  that 
prevailed  in  the  middle  ages.  His  Jus  Belli  ac  Pads  sepa- 
rates the  new  from  the  old  in  the  field  of  General  Jurispru- 
dence, and  his  Introduction  is  the  first  modern  work  on 
Roman-Dutch  law.  At  the  same  time  we  must  not  imagine 
that  the  work  of  Grotius  appeared  like  Minerva,  for  his 
immediate  predecessors  made  it  possible  for  him  to  achieve 
what  he  did.  Without  Cujacius  and  Donellus,  Damhouder 
and  Merula,  the  Introduction  of  Grotius  would  not  have  been 
possible.  We  shall,  therefore,  continue  with  our  account  of 
the  principal  writers  of  the  end  of  the  sixteenth  and  the 
beginning  of  the  seventeenth  century. 

Brederode  (Pieter  Cornelius  van)  lived  in  the  latter 
half  of  the  sixteenth  century,  and  was  a  lawyer  of  great 
repute.  He  was  chosen  as  ambassador  of  the  Republic  at  the 
courts  of  several  German  princes.  His  chief  work  is  the 
Repertorium  Sententiarum  et  Regularum  juris  civilis  ex 
Univewo  juris  corpore,  first  published  in  1585  and  again  in 
1664. 

Peckius  was  born  in  1529  at  Zierikzee.  He  studied  at 
Louvain,  arid  was  in  1562  appointed  regius  professor  of  Civil 
and  Canon  law  at  that  university.  In  1586  he  became  one  of 
the  judges  of  the  Supreme  Court  at  Mechlin,  where  lie  died 
in  1589.  He  wrote  a  large  number  of  legal  treatises.  His 
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best-known  work  is  the  De  jure  sistendi  et  mannwm  inji- 
ciendi  quam  arrestationem  vacant.  This  is  his  well-known 
treatise  on  arrest.  This  work  was  translated  into  Dutch  and 
annotated  by  Simon  van  Leeuwen.  Until  the  appearance  of 
Borts'  work  on  arrest  this  treatise  of  Peckius  was  the  chief 
authority  on  that  branch  of  our  law.  It  is  still  quoted  as 
an  authoritative  work,  though  its  greatest  value  at  the  present 
dav  is  historical.  Besides  this  he  wrote  the  De  testaiJientis 

t/ 

conjugum  and  the  Regnlae  juris  canonici. 

G-udelinus. — One  of  the  immediate  predecessors  of  Grotius, 
who  in  all  probability  had  some  influence  on  the  production 
of  the  Introduction,  was  Petrus  Gudelinus  (Pieter  Goudelin). 
He  was  born  in  1550  at  Ath  in  Henegouwen,  and  carried  on 
his  legal  studies  at  Louvain.  In  1574  he  started  practising  as 
an  advocate  before  the  Supreme  Court  of  Mechlin,  and  soon 
made  for  himself  a  great  name.  In  1582,  the  year  before 
Grotius  was  born,  he  became  a  professor  at  Louvain,  where 
he  tilled  numerous  offices  until  his  death  in  1019.  He  was  a 
staunch  Catholic  and  belonged  to  the  Order  of  Jesuits.  His 
principal  work  was  a  manual  of  the  law  in  vogue  in  the 
Netherlands  in  his  time.  The  title  of  this  work  is  Commen- 
tariu'tn  de  jure  novissimo  optima  methodo  accurate  ac  erudite 
conscriptum  additis  Jiarum  vie inar unique  regionum  moribus. 
The  work  was  not  published  until  a  year  after  Goudelin's  death, 
though  it  was  in  all  probability  well  known  to  lawyers  before 
that  date,  for  we  must  remember  that  the  works  of  professors 
were  often  dictated  to  their  students,  and  not  printed  until 
after  their  death.  This  custom  existed  in  Holland  even  in 
the  time  of  Van  der  Keessel,  whose  Dictata  ad  jit*  hodiernum 
have  never  been  printed,  but  have  come  down  to  us  only  in 
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manuscript.  Though  the  commentary  of  Gudelinus  was  not 
published  until  1620,  and  though  Grotius  had  then  already 
written,  though  not  published,  his  Introduction,  it  is  difficult 
to  believe  that  Grotius  was  not  acquainted  with  the  work  of 
so  eminent  a  jurist  as  Goudelin.  Moreover,  there  is  consi- 
derable internal  evidence  in  the  Introduction  to  make  this 
supposition  more  than  a  mere  conjecture. 

Goudelin    took    the    Novels    of   Justinian    as  containing  the 

o 

most  recent  Roman  legislation,  and,  starting  from  these,  he 
dealt  methodically  and  under  various  heads  with  the  Roman 
law  as  well  as  with  the  later  legislation  of  the  Western  Empire. 
He  did  not  adhere  to  the  order  of  the  Novels,  but  divided  his 
treatise  into  six  books,  and  each  book  into  various  chapters. 
In  the  first  he  deals  with  the  Jus  Personarum,  in  the  second 
with  the  Jus  Rerum.  The  third  book  deals  with  the  law  of 
obligations,  and  the  fourth  embraces  the  law  of  procedure.  In 
the  fifth  book  he  treats  of  public  law,  the  rights  and  duties 
of  magistrates,  the  execution  of  sentences,  and  ends  up  with 
a  brief  sketch  of  the  criminal  law.  The  sixth  book  is  wholly 
devoted  to  ecclesiastical  law.  In  giving  a  short  resume  of 
what  he  intends  to  discuss  in  his  Manual  (Isagoge)  he  tells 
us :  ''  I  intend  to  embrace  in  this  work  not  only  the  Novels 
of  Justinian,  but  also  whatever  has  been  established  by  later 
legislation  (quidquid  est  juris  novissiini}.  In  this,  however, 
I  do  not  include  the  Novels  of  Theodosius,  of  Valentinianus, 
and  of  other  post-Justinian  emperors,  since  all  these  lack  the 
authority  of  Justinian.  I  intentionally  omit  the  Novels  of 
Leo,  of  Constantine,  and  of  the  later  Greek  emperors,  which 
Godefroi  has  included  in  his  edition  of  the  Corpus  Juris 
Civilis,  for  these  Novels  were  never  taken  over  by  the  Western 
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Empire,  and  were  never  recognised  by  the  Emperor  Lothair. 
In  the  place  of  these  I  have  incorporated  the  Constitutions 
of  Frederick  and  of  the  other  emperors  of  every  period,  .  . 
for  these  have  been  accepted  by  us  as  law.  I  shall  add,  also, 
the  more  general  customs  of  these  and  of  the  neighbouring 
provinces,  in  order  that  this  Manual  may  be  useful  to  persons 
engaged  in  the  study  of  our  native  laws." 

We  have  in  this  work  of  Gouclelin  an  attempt  to  weave 
into  one  whole  the  Roman  law  as  it  was  received  in  the 
Netherlands,  together  with  the  local  customs  that  had  sur- 
vived from  the  German  forefathers,  and  the  customs  that  had 
been  adopted  in  the  course  of  time  from  various  quarters. 
The  Manual  presents  the  law  as  a  homogeneous  whole.  Inas- 
much as  Goudelin  was  a  Jesuit  and  a  staunch  Catholic,  his 
work  embraces  a  great  deal  of  the  Canon  law,  which  the 
Protestant  Netherlands  gradually  rejected. 

It  would  hardly  be  profitable  to  give  a  lengthy  account  of 
the  whole  work,  though  a  more  than  cursory  account  of  some 
typical  chapter  will  be  useful  in  showing  how  these  early 
text-writers  dealt  with  their  subject.  I  shall  take  chapter  7 
of  the  first  book  as  an  example.  The  chapter  is  called  De 
pot  estate  maritali  et  societate  conjuyali ;  and  I  may  here 
mention  that  the  whole  work,  unlike  the  Introduction  of 
Grotius,  is  written  in  Latin.  He  tells  us  that  the  power  that 
a  Roman  husband  had  over  his  wife  was  very  different  from 
that  possessed  by  a  Dutch  husband.  That  the  Roman  had 
some  power  over  his  wife  is  a  natural  consequence  of  marriage, 
and  approved  of  by  divine  law,  natural  reason,  and  the  use 
of  all  nations;  at  the  same  time,  that  power  was  not  great 
in  the  time  of  Justinian  (attamen  cerium  est  exigitam  fuisse 
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potestatem  mariti).  The  husband  had  the  custody  and  ad- 
ministration of  his  wife's  goods,  but  he  could  not  meddle 
with  her  affairs  if  she  objected,  and,  therefore,  she  often 
managed  her  own  private  business.  Even  where  the  husband 
managed  his  wife's  affairs  he  was  obliged  to  render  her  an 
account  of  his  administration.  Inasmuch  as  they  were  married, 
lived  together,  and  brought  up  their  children  in  common,  the 
one  spouse  naturally  made  use  of  the  goods  of  the  other,  but 
there  existed  no  such  community  of  property  as  we  under- 
stand by  the  term. 

He  then  treats  historically  of  the  marital  power  of  the 
husband  amongst  the  Gauls  of  Belgium,  and  shows  how  much 
more  extensive  than  the  Roman  were  the  rights  of  the 
Belgian  husband  over  his  wife :  Vires  ibi  in  uxores  etiam 
vitae  necisque  potestatem  habuiwe  gualis  videlicet  apud 
Romanos  fuit  doininorum  in  servos,  nee  non  patrinn  in 
filios.  The  spouses  held  their  property  in  common,  and  if 
one  died  the  other  succeeded  to  his  or  her  share.  Though 
the  modern  law  throughout  Belgium  and  the  rest  of  Gaul  is 
not  quite  the  same  as  that  of  the  ancient  Gauls,  there  is  a 
striking  similarity. 

He  then  passes  over  from  his  historical  sketch  to  the 
actual  law  of  the  Netherlands  in  his  day.  "  The  law  which 
we  follow  to-day,  and  which  prevails  in  almost  every  city,  is 
that  the  husband  has  the  wife  completely  in  his  power,  and 
he  is  as  it  were  her  tutor  and  father,  so  that  the  wife 
cannot  contract  without  the  consent  and  authority  of  her 
husband.  She  cannot  appear  before  a  court,  nor  can  she 
enter  into  any  business  transactions  without  the  consent  of 
her  husband,  unless  she  follows  the  calling  of  a  public  trader, 
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and  depends  on  her  trade  for  a  livelihood.  In  this  case  she 
binds  her  husband,  for  he  is  considered  to  have  approved  of 
her  acting  as  a  tradeswoman.  On  the  other  hand,  the  care 
of  the  whole  estate  devolves  upon  the  husband,  and  he  has 
the  full  and  free  administration  of  the  common  property, 
without  the  necessit}^  of  rendering-  any  account.  He  may,  in 
general,  alienate  her  property,  except  where  by  the  custom  of 
a  particular  place  immovable  property  belonging  to  a  wife 
cannot  be  alienated." 

Gudelinus    then    proceeds  to   deal  with  the  law  of  divorce. 
He    first    explains    the     Roman     law    reo-ardino-    divorce,    then 

L  o  CJ 

states  the  Canon  law,  and  boldly  adopts  that  law  as  the  only 
law  on  divorce  existing  in  the  Netherlands.  That  Holland 
never  adopted  the  Canon  law  on  divorce  to  its  full  extent  is 
not  mentioned  by  him,  and  he  lays  it  down  as  a  general  rule 
for  the  Netherlands  that  "death  alone  can  dissolve  the  mar- 
riage, and  that,  therefore,  neither  captivity,  servitude,  long 
absence,  nor  adultery  can  break  the  bond  of  marriage.  By 
thn  judgment  of  the  Church  the  parties  may  be  separated  in 
case  of  adultery,  heresy  or  of  incompatibility  of  temper,  but 
such  a  separation  will  not  enable  either  party  to  marry." 
This  is  an  enunciation  of  the  Canon  law  pure  and  simple,  and 
certainly  not  of  the  customs  of  the  Netherlands. 

It    is    true    that    Gudelinus    was    not    writino-    the    law  of 

r"» 

Holland ;  but  as  he  professed  to  deal  with  the  customs  harum 
vicinarumque  regionum,  one  would  have  expected  that  he 
would  point  out  that  Holland  at  any  rate  did  not  adopt  the 
Canon  law  rules  as  to  divorce.  A  book  which  omitted  to 
mention  so  important  a  fact  as  that  adultery  was  in  Holland 
and  in  the  other  northern  provinces  a  good  ground  for  divorce 
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can  hardly  be  called  a  hand-book  for  practitioners,  in  which 
is  set  out  the  customs  karum  vicinarumque  regionum.  The 
book  is,  however,  fairly  methodical,  and  the  new  is  interwoven 
with  the  old  so  as  to  give  the  reader  a  general  idea  of  every 
branch  of  law  he  deals  with. 

If,  however,  we  compare  the  manner  in  which  Gudelinus 
treats  the  subject  of  marriage  and  its  consequences  with  that 
of  Grotius.  we  shall  soon  perceive  how  far  more  scientific  and 
logical  is  the  treatment  of  the  subject  by  the  latter  author. 
Gudelinus  begins  this  branch  of  his  subject  by  discussing 
the  marital  power  of  the  husband  over  the  wife.  He  then 
proceeds  to  deal  with  another  consequence  of  marriage,  viz.,, 
community  of  property.  This  he  follows  up  with  a  discussion 
of  dos  and  donations  propter  nuptias.  In  the  next  chapter 
he  considers  the  requisites  of  a  valid  marriage,  and  then  deals 
with  divorce,  the  rights  of  the  surviving  spouse,  and  second 
marriages.  The  arrangement  is  obviously  faulty,  for  the  cart 
is  placed  before  the  horse.  The  consequences  of  marriage  are 
dealt  with  before  the  requisites  of  a  valid  marriage  have  been 
considered. 

Now,  see  how  Grotius  handles  the  same  subject.  He  de- 
fines marriage,  considers  who  can  and  who  cannot  marry,  and 
then  gives  the  statutory  requirements  for  the  due  and  legal 
solemnisation  of  the  marriage.  He  then  proceeds  to  set  out  the 
consequences  of  the  marriage,  its  effect  upon  both  husband 
and  wife  with  regard  to  their  personal  relationship  towards 
each  other,  and  with  reference  to  their  legal  capacity.  This 
part  of  the  subject  is  concluded  by  a  statement  of  how 
marriage  is  dissolved.  In  a  later  chapter  he  proceeds  to 
discuss  the  confusion  of  the  property  of  husband  and  wife 
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by  reason  of  the  marriage.  This  portion  of  the  subject  he 
deals  with  when  he  is  considering  the  acquisition  of  owner- 
ship generally  by  accession  and  confusion,  and  he  treats 
community  of  property  as  one  of  the  methods  of  acquiring 
ownership.  Grotius  then  somewhat  illogically  goes  over  to 
antenuptial  contracts  and  boedelhouderschap,  though  no  doubt 
these  subjects  could  be  conveniently  brought  in  whilst  dealing 
with  community. 

Here,  then,  we  perceive  the  difference  between  the  orderly 
and  logical  arrangement  of  Grotius,  as  compared  with  the 
somewhat  loose  method  of  exposition  adopted  by  his  contem- 
porary. If  we  look  more  narrowly  into  the  way  in  which 
the  subject  is  presented  in  detail  and  in  style,  we  are  still 
more  struck  with  the  difference.  With  Grotius  the  subject  is 
expanded  step  by  step,  and  our  knowledge  is  gradually  and 
systematically  increased,  whereas  with  Gudelinus  we  are  in- 
correctly assumed  to  know  what  should  have  been,  but  was 
not,  told  to  us.  In  style,  too,  there  is  a  difference  :  Grotius  is 
crisp  and  clear,  and  almost  every  paragraph  contains  a  rule 
of  law  ;  Gudelinus,  though  not  nearly  so  involved  as  some  of 
his  contemporaries,  is  apt  to  crowd  too  much  into  one  sentence, 
thereby  making  it  difficult  to  follow  his  meaning. 

In  dealing  with  the  subject  of  divorce,  Gudelinus  allows 
his  religious  prejudices  to  interfere  with  his  exposition  of  the 
law  as  accepted  in  several  of  the  most  important  provinces 
of  the  Netherlands ;  for  he  would  make  it  appear  as  if  the 
Canon  law  had  been  universally  adopted  throughout  the 
whole  of  the  Netherlands,  whereas  in  so  important  a  province 
as  Holland  the  law  of  the  Franks,  that  adultery  was  a  ground 
for  divorce,  was  always  the  customary  law.  These  few  remarks 
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will  sufficiently  show  how  greatly  the  work  of  Gudelinus  dif- 
fers from  that  of  Grotius. 

Before  I  proceed  to  give  an  outline  of  the  work  of  Grotius, 
there  are  two  other  lawyers  of  note,  who  wrote  before  or  at 
the  same  time  as  Grotius,  of  whom  mention  must  be  made — 
the  one  is  Zypaeus  and  the  other  Zoezius.  They  are  both 
writers  of  considerable  authority,  and  are  frequently  referred 
to  by  the  jurists  of  the  seventeenth  century. 

Zypaeus  or  Van  den  Zype. — Zypaeus  belonged  to  the  class 
of  notaries  attached  to  some  ecclesiastical  dignitary.  These 
notaries  were  known  as  apostolic  notaries,  and  were  usually 
appointed  by  the  Pope  or  by  a  bishop  to  look  after  the  affairs 
of  the  Church,  and  to  draw  up  all  documents  in  which  the 
Church  was  concerned.  Zypaeus  afterwards  became  a  pro- 
tonotary,  and  was  attached  as  such  to  the  see  of  Antwerp. 
He  was  highly  skilled  both  in  the  Canon  law  and  in  the 
Civil  law,  as  it  obtained  in  the  Netherlands  towards  the  end 
of  the  sixteenth  and  the  beginning  of  the  seventeenth  century. 
He  was  a  contemporary  of  Grotius,  though  the  book  by  which 
he  is  known  was  apparently  published  after  the  Introduction. 
This  work  is  called  the  Notitia  Juris  Belgici.  It  deals  briefly 
with  both  the  Civil  and  the  Canon  law  as  it  obtained  in  his 
day. 

The  method  of  exposition  adopted  by  Zypaeus  in  his 
Notitia  is  very  much  the  same,  though  not  so  good,  as  that 
of  Gudelinus,  and  entirely  different  from  that  followed  by 
Zoezius.  The  work  is  divided  into  twelve  books,  and  each 
book  deals  with  a  number  of  more  or  less  cognate  subjects, 
though  their  connection  is  often  impossible  to  ascertain.  Some- 
times the  same  book  deals  with  subjects  in  no  way  connected. 

R2 
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The  sixth  book,  for  instance,  opens  with  a  treatise  on  slaves, 
and  immediately  thereupon  proceeds  to  deal  with  wills.  There 
is  no  definite  system  and  no  proper  arrangement,  so  that  the 
work  seems  a  bewildering  mass  of  indiscriminately  arranged 
legal  tracts. 

Zypaeus,  however,  is  not  a  mere  commentator  on  the  law 
of  the  Corpus  Juris,  for  he  shows  us  how  the  Roman  law 
had  been  modified  by  custom  and  legislation.  He  freely 
quotes  the  placaats  prior  to  1629,  but  as  he  belonged  to  the 
southern  States,  and  remained  a  fervent  Catholic,  he  deals 
chiefly  with  the  changes  brought  about  by  the  legislation  of 
Charles  V  and  Philip  II.  The  placaats  cited  are  those  con- 
tained in  the  first  two  volumes  of  the  Placaat  Bock.  As  an 
ecclesiastical  notary  his  book  is  redolent  of  the  Canon  law.  He 
begins  his  Notitia  by  inveighing  bitterly  against  the  heretical 
spirit  of  the  times,  which  had  given  birth  to  such  arch  heretics 
as  Luther,  Calvin  and  Menno.  The  Notitia  of  Zypaeus  is 
quoted  by  later  writers  as  an  authority  for  the  law  that  pre- 
vailed in  the  Netherlands  prior  to  the  secession  of  the  northern 
provinces,  as  well  as  for  the  law  as  it  existed  in  the  southern 
provinces  when  he  wrote  the  work  ;  but  it  is  manifestly  of  little 
authority  for  the  law  of  Holland  after  the  establishment  of 
the  Republic. 

Henri cus  Zoezius  (1571-1627). — Zoezius  was  a  predeces- 
sor of  Grotius.  He  was  born  at  Amersfoort  in  1571,  and  studied 
at  the  University  of  Louvain.  After  taking  his  degree  he 
went  to  Spain  and  lectured  on  law  at  the  University  of  Sala- 
manca. He  was  descended  from  a  family  of  lawyers  and 
senators,  who  had  occupied  in  the  Netherlands  high  positions 
in  both  Church  and  State.  He  returned  to  Louvain  and  was 
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elected,  in  1606,  professor  of  Greek  in  that  university.  In 
1619  he  was  elected  regius  professor  of  law  in  the  place  of 
Peter  Gudelinus.  Later  011  he  became  rector  of  the  university, 
where  he  died  in  1627.  His  principal  work  is  the  Com- 
mentary on  the  Pandects,  which  was  not  published  until  1651. 
This  work  was  held  in  great  repute  in  Holland,  and  is  very 
frequently  quoted  by  Voet.  It  was  written  on  the  same 
principle  as  the  Commentary  of  Voet,  though  it  dealt  almost 
exclusively  with  the  Roman  law,  and  only  very  cursorily  with 
the  law  that  obtained  in  the  Netherlands.  His  other  works 
were  Commentarii  ad  Institution es ;  Commentarii  ad  jus 
Canonicum;  Commentarii  paratitulares  ad  Codicem ;  and 
Commentarii  ad  decretales  et  epistolas  Gregorii  IX. 


CHAPTER  XXIX. 
HUGO  DE  GROOT  (GROTIUS). 

I  SHALL  now  consider  that  great  genius  of  the  Netherlands 
who  may  be  justly  described  as  the  founder  of  modern  inter- 
national law  and  of  the  system  of  jurisprudence  known  as 
the  Roman-Dutch  law.  I  allude  to  Hugo  de  Groot  or  Grotius. 
I  do  not  wish  to  convey  the  idea  that  Grotius  invented  and 
propounded  the  Roman-Dutch  law.  Such  an  idea  would  of 
course  be  absurd.  What  I  do  wish  to  impress  upon  my 
readers  is  that  Grotius  was  the  first  great  Dutch  lawyer  who 
systematised  the  confused  mass  of  law  which  obtained  in  his 
day,  and  who  by  his  Introduction  to  tUe  Jurisprudence  of 
Holland  enabled  subsequent  legislators  and  jurists  to  build 
upon  a  solid  foundation. 

The  body  of  rules  now  known  as  the  Roman-Dutch  law 
was  there.  Attempts  had  been  made  to  expound  the  law 
methodically,  as  we  saw  in  the  last  chapter,  but  no  one  had 
come  forward  to  reduce  the  existing  law  into  a  system.  This 
task  was  completed  by  Grotius,  and  so  well  was  it  carried 
out  by  this  marvellous  and  many-sided  man,  that  from  the 
date  of  the  publication  of  the  Introduction,  down  to  our  own 
time  it  has  been  recognised  as  the  most  authoritative  expo- 
sition of  the  law  of  Holland.  Some  have  commented  upon 
almost  every  paragraph,  and  others  have  written  more  ex- 
tensive treatises  on  the  Roman-Dutch  law,  but  one  and  all 

have    gone    to    Grotius'    Introduction    as    an    acknowledged 
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authority  of  the  greatest  weight.  The  influence  of  the  Intro- 
duction on  the  subsequent  development  of  Roman-Dutch  law 
may  be  compared  with  that  of  the  Institutes  of  Justinian 
upon  the  spread  of  Roman  law.  As  this  great  man  played 
so  important  a  part  in  the  development  of  the  Roman-Dutch 
law,  I  propose  to  devote  some  considerable  space  to  an  account 
of  his  life  and  work. 

Grotius,    as    he   is   commonly  called,  or  Hugo  de  Groot,  as 
he  was  known  to  his  countrymen,  was  born  at  Delft  on  the 
10th    April,    1583.      His    real    name  was   De    Cornets,  but  his 
great-grandfather    had    assumed   the   name  of  De  Groot  when 
he  married  Ermgard,  daughter  of  Dirk  Huigen  de  Groot,  the 
burgomaster  of  Delft.     Grotius  at  a  very  early  age  had  given 
promise    to    become    a    great    scholar.      When   eight  years   old 
he  composed  Latin  verses.     He  appeared  to  have  such  natural 
gifts    in    acquiring  a  knowledge  of  Latin  and  Greek  that  the 
great    Greek    scholars    of   the   day  took  a  peculiar  interest  in 
his    education.      As  a  boy  he  was  the  constant  companion  of 
the    learned    Scaliger.      Junius,    Suellius,   Clusius    and  Merula 
were    some    of    the    learned    men    of    the    day  who   helped  to 
instruct    the    boy    Grotius.      Before    he    was    thirteen   he  was 
interested  in  the  great  religious  dispute  between  the  Catholics 
and    Protestants,   and    it   is   said  that  he  helped  at  that  early 
age    to    convert    his    mother,    a    Catholic,    to    the    Protestant 
faith. 

At  the  age  of  fourteen  he  held  his  first  public  disputation. 
At  the  age  of  fifteen  he  had  completed  his  university  course 
at  Ley  den,  and  was  selected  by  Oldenbarneveld  and  Justinus 
van  Nassau  to  accompany  them  on  their  mission  to  the  King 
of  France  (Henry  IV).  Henry  was  astonished  at  the  mar- 
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vellous  learning  and  judgment  of  this  young  diplomatist,  and 
presented  him  with  a  gold  chain  and  his  miniature  as  a  token 
of  his  regard,  at  the  same  time  pointing  to  Grotius  and  saying 
to  his  courtiers,  "  Voila  le  miracle  d'Hollande."  The  University 
of  Orleans  conferred  upon  this  young  Hollander  the  degree 
•of  Doctor  of  Laws.  In  the  following  year  Grotius  returned  to 
Holland  and  there  joined  the  Bar  of  the  Court  of  Holland. 

About  this  time  Grotius  began  to  study  the  religious  dis- 
putes with  great  earnestness.  His  instructor  in  these  matters 
was  Johann  Uitenbogaard,  Court  Minister  to  Prince  Maurice. 
Uitenbogaard  was  a  follower  of  Arminius,  and  it  was  there- 
fore no  wonder  that  Grotius  embraced  so  eagerly  the  views 
of  the  Arminians. 

Although  Grotius  had  a  large  and  ever-increasing  practice  at 
the  Bar  before  he  was  twenty-one  years  of  age.  he  nevertheless 
found  time  to  edit  classical  works  and  to  write  numerous 
literary  compositions  in  the  Latin  language.  In  1607  Grotius 
was  appointed  Advocaat-Fiscaal  of  the  province  of  Holland, 
and  shortly  after  he  obtained  this  appointment  he  married 
Maria  van  Reigersbergen. 

In  1609  he  published  his  first  work  of  European  fame,  the 
well-known  Mare  Liberum.  It  was  written  as  a  plea  in  favour 
of  Holland's  right  to  navigate  the  open  seas  without  the  leave 
or  license  of  any  Power.  In  this  work  Grotius  for  the  first 
time  laid  down  the  general  proposition,  which  now  appears 
to  us  so  commonplace,  "  that  according  to  the  law  of  nations 
every  person  is  free  to  sail  to  such  coasts  as  he  may  please, 
and  that  therefore  the  Portuguese,  even  though  they  are  the 
lords  of  the  places  to  which  the  Hollanders  are  sailing,  have 
110  right  whatever  to  hinder  them  in  their  course  thither." 
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In  this  treatise  he  urged  his  countrymen  to  see  "  that  whether 
they  were  at  war  with  Spain  or  not,  their  freedom  to  sail 
upon  the  sea  which  nature  had  given  them  should  not  be 
curtailed."  In  the  same  year  the  great  Arminius  died,  and 
Grotius  composed  a  panegyric  upon  the  deceased  preacher  in 
Latin  verse,  entitled  In  Mortem  Arminii.  In  the  following 
year  he  published  a  dissertation  on  the  Antiquity  of  tlte 
Batavian  Republic.  Inasmuch  as  this  book  was  a  strong 
appeal  to  his  countrymen  to  maintain  the  freedom  they  had 
won  amidst  so  many  difficulties,  it  was  placed  upon  the  Index 
Expurgatorius  at  the  instance  of  the  Spanish  ecclesiastics. 
Amidst  all  the  troubles  of  his  later  life  he  steadfastly  con- 
tinued to  write  the  history  of  his  native  land,  but  this  work 
was  not  published  until  after  his  death,  in  1657. 

In  1609  began  the  civil  troubles  in  Holland,  which  proved 
to  be  so  disastrous  to  Grotius.  Though  the  United  Provinces 
had  cast  off  the  Spanish  yoke  and  wrested  from  Spain  their 
freedom,  the  war  with  Spain  went  on  long  after  the  independ- 
ence of  the  provinces  had  been  acknowledged  by  the  neigh- 
bouring European  States.  It  was,  however,  shortly  after  the 
accession  of  James  I  that  the  United  Provinces  were  compelled 
to  endeavour  to  obtain  peace,  for  James,  though  profuse  in  his 
promises  of  assistance,  was  virtually  helping  the  Spaniards  in 
their  prosecution  of  the  war. 

The  Spaniards  were  prepared  to  make  peace  upon  three  con- 
ditions: (1)  Freedom  for  the  Catholic  religion;  (2)  a  Spanish 
protectorate  over  Holland;  and  (3)  that  the  Hollanders  should 
renounce  their  right  to  trade  with  India.  It  was  this  last 
clause  which  turned  both  James  and  Henry  IV  to  the  Court 
of  Spain.  They  were  both  anxious  to  exclude  Holland  from 
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the  Indian  trade,  in  order  afterwards  to  wrest  that  trade 
from  Spain.  It  was  under  these  circumstances  that  the  peace 
party  grew  up  in  Holland,  and  this  party  did  not  meet  with 
the  approval  of  Prince  Maurice.  To  this  party  belonged 
Oldenbarneveld,  the  great  Raad-Peusionaris,  and  as  Grotius 
was  a  strong  supporter  of  Oldenbarneveld  he  naturally  joined 
that  party. 

In  1609,  at  the  instigation  of  Oldenbarneveld,  a  truce  was 
made  with  Spain  which  lasted  until  1621.  This  was  one  of 
the  first  breaches  between  Grotius  and  the  House  of  Orange. 
It  was  about  this  time  also  that  the  religious  dissensions 
began  to  divide  Holland  into  the  Arminian  and  Gomarist 
groups — dissensions  which  became  so  bitter  and  violent  that 
they  bade  fair  at  one  time  to  subvert  the  whole  State. 

It  is  impossible  to  understand  the  life  of  Grotius  without 
some  account  of  these  religious  dissensions.  There  were  two 
professors  of  the  University  of  Leyden  whose  differences  of 
opinion  on  religious  matters  caused  the  terrible  civil  strife  to 
which  Oldenbarueveld  fell  a  victim.  The  name  of  the  one 
was  Arminius,  that  of  the  other  Gomarus.  The  belief  in 
Predestination  was  accepted  in  1562  as  an  article  of  belief  in 
Holland,  and  became  one  of  the  main  pillars  of  the  national 
faith.  Gomarus  was  a  strong  supporter  of  this  article  of  faith, 
and  when  Arminius,  his  fellow-professor,  openly  scoffed  at  the 
doctrine  and  preached  that  it  reduced  God  to  a  tyrant  and 
allowed  men  to  commit  all  manner  of  iniquities,  under  the 
plea  that  whatever  their  conduct  may  be  their  salvation  or 
damnation  had  been  pre-ordained  long  before  their  birth,  the 
adherents  of  the  national  faith  were  up  in  arms  and  ranged 
themselves  round  the  other  Leyden  professor,  Gomarus. 
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From  Leyden  the  strife  spread  over  the  whole  of  the  United 
Provinces.  To  the  Gomarists  belonged  the  great  mass  of  the 
people,  whilst  among  the  adherents  of  Arminius  were  the 
leading  lights  of  Holland.  Uitenbogaard,  Barneveld,  Grotius 
and  others  ranged  themselves  on  the  side  of  Arminius,  who, 
in  the  eyes  of  the  people,  was  regarded  as  a  heretic  plotting 
for  the  subversion  of  the  Protestant  Church. 

In  1610  the  flame  of  religious  dissension  was  spreading 
fast  and  dangerously  throughout  the  whole  land,  and  the  wiser 
men  saw  that  it  could  only  end  in  the  destruction  of  the 
Republic,  especially  as  it  was  fed  and  fostered  by  the  trade 
rivals  of  the  Netherlands — England  and  France. 

In  order  to  allay  the  passion,  Grotius  drew  up  a  "  Resolu- 
tion for  the  Peace  of  the  Church,"  which  was  adopted  by  the 
States  of  Holland.  The  States  of  Holland  called  upon  Maurice 
to  use  his  influence  in  order  to  get  this  resolution  adopted  by 
the  other  States.  It  was  here  that  religion  and  politics  met. 
The  Arminian  party  was  the  great  obstacle  to  the  unlimited 
sovereign  power  which  Maurice  coveted,  for  all  its  leaders  were 
strongly  opposed  to  an  absolute  hereditary  sovereign.  On  the 
other  hand,  the  large  mass  of  the  people  were  Gomarists,  and 
Maurice  thought  that  by  supporting  that  party  he  would  in- 
crease his  chances  of  obtaining  sovereign  power.  He  therefore 
hesitated  no  longer,  but  declared  himself  a  Gomarist. 

For  several  years  the  strife  went  on  with  ever-increasing 
bitterness  and  fury.  In  1613  Grotius  was  appointed  Pensionaris 
of  Rotterdam  in  the  place  of  the  brother  of  Oldenbarneveld, 
who  died  during  that  year.  Soon  after  his  appointment  to 
this  high  office  Grotius  went  to  England  with  a  view  to  induce 
the  English  statesmen  and  clergy  to  side  with  the  Arminians 
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or  Remonsfcranten.  In  England,  however,  he  met  with  little 
success.  The  province  of  Holland  was  openly  accused  of  heresy, 
and  though  it  was  defended  by  De  Groot  in  a  tract  on  the 
•"  Religion  of  the  State  of  Holland,"  the  greater  part  of  the 
United  Provinces  sided  with  the  opponents  of  Oldenbarneveld 
and  Grotius. 

In  1618  the  crisis  came.  The  disturbances  in  Holland  be- 
came so  great  that  the  States  of  Holland  thought  it  necessary 
as  a  precautionary  measure  to  call  out  the  troops  under  the 
control  of  the  municipal  authorities.  This  gave  Maurice  his 
opportunity.  He  alleged  that  this  act  on  the  part  of  the 
States  of  Holland  was  a  breach  of  his  prerogative  and  a  re- 
A^olt  against  him  as  Commander-in-chief  of  the  Dutch  forces. 
He  took  the  power  into  his  own  hands  and,  supported  by 
the  middle  classes  throughout  the  United  Provinces,  he  dis- 
banded the  municipal  troops  and  caused  Oldenbarneveld, 
Hoogerbeets  and  Grotius  to  be  arrested.  Oldenbarneveld,  at 
the  age  of  seventy-two,  was  sentenced  to  death  and  executed. 
Hoogerbeets  and  Grotius  were  sentenced  to  lifelong  imprison- 
ment in  the  castle  of  Louvensteiu. 

If  any  one  desires  to  be  staggered  with  amazement  at  the 
violent  passions  engendered  by  religious  disputes,  I  should 
advise  him  to  read  Brandt's  "  History  of  the  pleadings  held 
in  1618  and  1619  with  regard  to  the  three  prisoners  Johann 
van  Oldenbarneveld,  Rombout  Hoogerbeets  and  Hugo  de 
Groot."  It  was  whilst  a  prisoner  in  the  castle  of  Louvenstein 
that  Grotius  conceived  the  idea  of  writing  a  systematic  treatise 
on  the  law  of  Holland,  and  it  was  during  confinement,  with 
all  the  difficulties  necessarily  attending  prison  life,  that  he 
wrote  the  Introduction  to  the  Jurisprudence  of  Holland. 
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By  the  aid  of  his  wife  Grotius  escaped  from  Louvenstein 
in  the  year  1621.  The  means  of  his  escape  were  devised  by 
his  wife.  Grotius  was  allowed  from  time  to  time  to  receive 
books  from  Professor  Erpenius.  These  books  were  sent  in  a 
large  box,  and  the  books  that  were  no  longer  required  were 
returned  in  the  same  box.  At  first  the  box  was  rigidly  exam- 
ined by  the  warders,  but  in  time  they  grew  somewhat  care- 
less about  the  examination.  The  wife  of  De  Groot  conceived 
the  plan  of  liberating  her  husband  by  means  of  this  box. 
For  several  weeks  she  made  her  preparations,  and  at  last  by 
the  aid  of  a  servant,  Elsje  van  Houwening,  got  her  husband 
into  the  box  and  obtained  permission  to  have  it  carried  out 
by  the  soldiers.  Elsje  took  charge  of  the  box  with  its 
precious  contents,  and  though  suspicions  were  aroused  at 
several  stages  of  the  journey,  the  faithful  Elsje  managed  to 
get  the  box  safely  conveyed  to  Gorkum.  From  there  in  the 
guise  of  a  mason  Grotius  escaped  to  Antwerp.  Thence  he 
fled  to  Paris,  where  he  remained  an  exile  for  many  years. 

It  was  during  his  stay  in  Paris  that  he  wrote  his  great 
work,  De  jure  Belli  ac  Pads.  It  was  this  work  which  raised 
Grotius  to  the  first  rank  among  European  jurists  and  publicists. 
The  work  was  dedicated  to  Louis  XIII,  who  was  so  pleased 
with  it  that  he  granted  Grotius  a  pension.  This  pension, 
however,  was  taken  away  from  him  in  1631  by  Richelieu, 
who  greatly  disliked  De  Groot. 

Shortly  after  these  events  Prince  Maurice  died,  and  his 
brother  Prince  Frederik  Hendrik  became  Stadhouder.  This 
change  aroused  in  the  friends  of  De  Groot  the  hope  that  he 
would  be  allowed  to  return  to  his  native  land.  He  sought 
the  aid  of  Richelieu,  but  he  tells  us  that  though  Richelieu 
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promised  to  help  him  he  added  at  the  same  time,  "  In  politics 
the  weakest  party  is  always  the  party  in  the  wrong." 

In  1630  Grotius  thought  that  the  time  was  ripe  for  his 
return  to  Holland.  He  left  France  and  arrived  at  Rotterdam, 
where  he  reported  his  arrival  to  the  burgomaster.  Although 
Frederik  Hendrik  had  shown  himself  well  disposed  towards 
•Grotius,  the  enemies  of  the  latter  were  too  strong,  and  the 
prince  was  compelled  to  agree  to  a  decree  of  perpetual  banish- 
ment from  the  Republic.  Grotius  thereupon  went  to  Hamburg, 
where  he  obtained  offers  from  the  Danish,  Polish  and  Spanish 
Governments  to  enter  their  service.  These,  however,  he  re- 
fused. In  1634  the  Swedish  Government  requested  him  to 
enter  the  Swedish  diplomatic  service.  The  offer  was  made  at 
the  original  instigation  of  Gustavus  Adolphus,  who  had  a 
profound  admiration  for  the  author  of  the  De  jure  Belli 
ac  Pad*.  The  Swedish  offer  was  accepted,  and  Grotius  was 
appointed  Swedish  ambassador  to  the  Court  of  France. 

Richelieu  now  became  his  bitter  enemy,  and  did  his  best 
to  get  Grotius  removed ;  but  for  ten  years  he  remained  at 
Paris  as  the  trusted  representative  of  the  Swedish  Court.  In 
1645,  however,  Grotius  asked  for  his  recall  on  account  of 
some  annoj^ance  which  his  failure  to  obtain  certain  rights  for 
Sweden  had  caused.  He  went  back  to  Sweden  and  remained 
there  for  some  months,  and  then  again  took  ship  to  Holland. 
It  would  appear  that  there  was  some  tacit  understanding 
that  he  would  be  allowed  to  return  to  his  native  land  to  take 
up  an  important  position  at  Amsterdam.  In  the  passage  to 
Holland  he  was  overtaken  by  a  storm  and  driven  to  the 
coast  of  Pommern,  where  he  caught  a  cold,  fell  ill,  and  died 
on  the  28th  August,  1645. 
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Grotius,  as  we  have  seen,  was  a  very  learned  and  many- 
sided  man.  He  was  a  man  of  the  greatest  probity  and  a 
noble  patriot.  The  fame,  however,  which  Grotius  has  obtained 
is  in  no  way  due  to  his  political  career.  Outside  of  Holland 
Grotius  has  never  been  regarded  as  a  politician.  It  is  as  a 
jurist  and  publicist  that  he  has  gained  the  fame  which  all 
Europe  has  accorded  him.  For  our  purposes  there  are  two 
works  of  Grotius  to  which  we  must  devote  some  attention. 
The  first  is  the  De  jure  Belli  ac  Pads,  and  the  second  is  the 
Introduction  to  the  Jurisprudence  of  Holland.  It  may  be 
said  that  we  should  dismiss  the  De  jure  Belli  ac  Pads  with 
a  passing  notice,  inasmuch  as  we  are  considering  the  develop- 
ment of  the  Roman-Dutch  law.  The  answer  to  this  is  that  it 
is  in  the  De  jure  Belli  ac  Pads  that  we  find  a  full  exposition 
of  De  Groot's  philosophy  of  law,  and  that  a  due  appreciation 
of  this  is  necessary  in  order  to  grasp  fully  the  work  that  he 
did  for  the  Netherlands  in  composing  the  Introduction. 

It  was  the  De  jure  Belli  ac  Pads  which  raised  Grotius 
to  the  first  rank  among  European  jurists  and  publicists.  It 
placed  international  law  upon  a  new  footing,  and  sought  to 
base  the  relations  of  civilised  nations  towards  one  another 
upon  law  and  morality.  It  created  a  new  epoch  and  a 
complete  breach  with  the  views  that  prevailed  during  the 
middle  ages.  It  breathed  the  spirit  of  the  Reformation,  and 
liberated  mankind  from  the  theocratic  views  then  predomi- 
nant. Whatever  there  had  been  of  international  law,  prior  to 
this  work  of  Grotius,  was  based  upon  the  unity  of  the  Church 
and  the  authority  of  the  Pope.  Grotius  sought  to  base  the 
law  of  nations  not  upon  religious  belief  and  Church  autho- 
rity, but  upon  a  general  idea  of  law  and  order.  The  papal 
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authority  had  been  so  undermined  that  some  new  compen- 
sating- foundation  had  to  be  sought  upon  which  to  build  a 
law  of  nations.  Grotius  sought  that  foundation  in  a  new 
fundamental  idea  of  Right  which  was  to  regulate  the  relation 
of  the  individual  to  other  individuals,  of  the  individual  to  the 
State,  and  of  the  State  to  other  States. 

The  new  philosophy  required  an  a  priori  conception  of 
what  was  right  and  proper,  that  the  individual  should  con- 
form to  this  idea,  and  that  in  his  social  intercourse  with 
other  individuals  he  should  recognise  that  a  community 
could  only  exist  if  the  individual  sacrificed  some  of  his 
natural  liberty  for  the  benefit  of  all.  The  State  then  becomes 
a  common  existence,  born  of  the  will  of  all,  and  regulated  by 
that  will.  In  the  same  way  as  the  common  will  of  all  forms 
the  State,  so  the  common  will  of  the  various  States  forms  the 
law  which  ought  to  guide  them  collectively,  and  this  Grotius 
called  the  Law  of  Nations. 

The  object  of  Grotius  in  writing  this  book  was  to  en- 
deavour to  put  an  end  to  the  light-hearted  manner  in  which 
one  Christian  nation  made  war  with  another.  The  terrible 
struggle  which  Holland  underwent  had  taught  Grotius  the 
cruelties  and  inhuman  acts  which  attended  war,  and  he  strove 
in  some  way  to  regulate  the  necessary  violence.  In  the  same 
way  as  the  individual  owed  a  duty  to  God  not  to  ill-treat  his 
fellow-man,  so  each  State  owed  a  duty  to  that  same  God 
not  to  ill-treat  the  individuals  of  another  State  beyond  the 
limits  accorded  to  it  by  the  declared  will  of  God  and  the 
teachings  of  Christ.  It  was  De  Groot's  stronsr  feelino;  of 

™  o  o 

right  and  justice,   and   his   humanitarian  sentiment,  which  led 
him  to  compose  the   De  jure  Belli  ac  Pads.      For  a  century 
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after  its  appearance  the  work  was  regarded  as  a  text-book, 
and  its  principles  were  universally  accepted. 

I  shall  conclude  my  remarks  upon  this  work  of  Grotius  by 
a  quotation  from  Hallam's  Literary  History  (vol.  3,  p.  181): 
"It  is  acknowledged  by  every  one  that  the  publication  of  the 
De  jure  Belli  ac  Pads  made  an  epoch  in  the  philosophical 
and  almost,  we  might  say,  in  the  political  history  of  Europe. 
Those  who  sought  a  guide  to  their  own  conscience  or  that  of 
others,  those  who  dispensed  justice,  those  who  appealed  to 
the  public  sense  of  right  in  the  intercourse  of  nations,  had 
recourse  to  its  copious  pages  for  what  might  direct  or  justify 
their  actions.  Within  thirty  or  forty  years  from  its  publica- 
tion we  find  the  work  of  Grotius  generally  received  as  an 
authority  by  professors  of  the  continental  universities,  and 
deemed  necessary  for  the  student  of  civil  law,  at  least  in 
the  Protestant  countries  of  Europe.  .  .  .  The  book  may  be 
considered  as  nearly  original  in  its  general  platform  as  any 
work  of  man  in  an  advanced  stage  of  civilisation  and  learn- 
ing can  be.  It  is  more  so,  perhaps,  than  those  of  Montesquieu 
and  Adam  Smith.  No  one  had  before  gone  to  the  foundations 
of  international  law  so  as  to  raise  a  complete  and  consistent 
superstructure." 

Such,  then,  was  the  fame  of  the  author  of  the  Law  of 
Nations,  and  we  must  bear  this  in  mind  when  we  come  to 
regard  the  influence  of  Grotius  in  the  development  of  the 
civil  law  of  Holland.  When,  therefore,  in  1631,  Grotius 
published  his  Introduction,  to  the  Jurisprudence  of  Holland, 
the  work  was  enhanced  with  all  the  prestige  Grotius  had 
gained  as  the  author  of  the  Law  of  Nations.  The  fact,  there- 
fore, that  Grotius  was  the  author  of  the  De  jure  Belli  ac 
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Pads  had  a  great  deal  to  do  with  the  reception  accorded 
to  the  Introduction.  Apart  from  the  intrinsic  value  of 
the  Introduction,  the  fame  acquired  by  Grotius  as  a  jurist 
helped  to  make  the  Introduction  a  work  of  great  authority. 
The  Introduction  was  called  in  Dutch  De  Inleiding  tot  de 
Hollandsche  Recktsgeleerdheid,  and  was  written  during  De 
•Groot's  captivity  in  the  castle  of  Louvenstein. 

There  is  a  popular  notion  that  Grotius  wrote  the  Intro- 
duction without  the  aid  of  books,  but  this  of  course  is 
absurd.  Grotius  had  full  opportunity  of  obtaining  books, 
and  it  is  most  unlikely  that  he  would  not  have  availed  him- 
self of  this  opportunity  in  writing  so  technical  a  work  as 
the  Introduction.  Moreover,  the  work  was  not  published 
until  1631.  so  that  there  was  ample  opportunity  for  revision 
and  correction.  As  a  matter  of  fact  Grotius,  in  a  letter  to 
his  children,  laments  that  he  had  so  few  books  wherewith  to 
accomplish  so  important  a  work.  As  this  letter  was  intended 
originally  by  Grotius  as  a  preface  to  his  Introduction,  but  as 
it  was  never  actually  printed  as  such  for  fear  that  it  might 
injure  the  sale  of  the  work,  and  as  I  have  not  yet  seen  it 
printed  in  English,  I  shall  give  the  reader  a  translation.  The 
original  is  to  be  found  in  Rechtsgeleerde  Observation  (vol.  1, 
p.  9):— 

MY  DEAR  CHILDREN, 

Some  of  you  were  with  me  in  the  prison  at  Louvenstein  ;  others 
have  no  doubt  heard  about  it.  God  knows  how  unjustly  I  was  placed 
there,  and  some  of  my  published  writings  show  it.  Whilst  there  I 
passed  the  wretched  time  with  such  matters  as  have  always  deeply 
interested  me,  viz.,  God's  word  and  other  honourable  studies.  My 
notes  to  the  New  Testament  and  my  six  books  on  the  Christian 
religion  testify  to  the  first,  and  as  to  the  rest  my  translation  of 
Stobpeus  and  this  work  bear  testimony. 
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I  leave  you  this  work  containing  instructions  in  the  law  pre- 
vailing in  Holland.  In  its  composition  I  have  been  careful  to  deal 
with  the  whole  subject  in  proper  order,  and  I  hope  I  have  succeeded 
as  well  as  Justinian  in  his  Institutes.  I  have  also  taken  great  care 
to  express  the  subject-matter  in  its  proper  terms,  a  matter  often 
neglected  by  lawyers.  I  have  also  striven  to  fit  the  divisions  of  the 
subject  in  their  proper  order,  as  you  will  see  from  the  accompany- 
ing five  tables. 

In  this  work,  as  in  the  six  books  on  the  Christian  religion,  I 
have  used  our  mother- tongue,  and  sought  to  honour  it  and  to  show 
that  this  subject  can  be  very  well  explained  in  that  language.  I 
have  used  many  old  Dutch  terms  which,  though  somewhat  archaic, 
are  still  good  Dutch  words  found  in  the  handvesten  and  keuren.  I 
have  also  coined  some  words  by  coupling  others  together,  but  in 
such  a  way  that  their  meaning  is  easy  to  catch.  So  that  those 
persons  who  have  been  accustomed  to  use  Latin  and  bastard  words 
may  not  be  inconvenienced,  I  have  appended  these  in  the  margin, 
marking  the  former  with  an  L  and  the  latter  with  a  B. 

With  respect  to  the  Roman  law,  I  have  inserted  here  what  is  in 
use  with  us,  not  only  such  as  has  been  taken  out  of  the  Institutes 
of  Justinian,  but  also  what  has  been  gathered  from  other  law-books. 
To  this  I  have  added  our  own  law  so  far  as  I  was  acquainted  with 
it  in  the  old  handvesten,  judgments  and  other  precedents. 

There  is  one  matter,  however,  which  I  regret,  and  that  is  that 
when  I  wrote  this  work  I  had  but  few  books  and  little  assistance. 
I  had  no  intercourse  with  other  persons  with  whom  I  should  have 
liked  to  consult  about  the  customs  and  usages  of  Holland.  Seek, 
therefore,  to  come  to  know  experienced  lawyers  in  order  to  add  here 
and  there  where  this  work  falls  short. 

Accept  this  woi'k  in  the  meantime  as  a  legacy,  inasmuch  as,  with 
great  injustice,  the  other  means  which  I  should  have  left  you  have 
been  taken  from  me.  Hold  God  before  your  eyes  and  know  that  He 
loves  justice. 

Your  affectionate  father, 

HUGO  DE  GROOT. 

Unlike  most  of  the  law-books  of  his  time,  the  Introduc- 
tion was  written  by  Grotius  in  Dutch,  and  the  use  of  Latin 
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terms  was  scrupulously  avoided.  The  original  work  had  no 
notes  whatever,  and  no  authorities  were  cited.  This  deficiency 
was  supplied  by  Groenewegen  van  der  Made,  who,  with  the 
approval  of  De  Groot,  published  in  1644  an  annotated  edition 
of  the  Introduction. 

Grotius  was  fully  aware  of  the  value  of  this  work,  for  in  a 
letter  to  his  brother-in-law  dated  December,  1631,  he  writes  as 
follows :  "  I  am  astonished  at  the  bitterness  so  many  members 
of  the  Council  exhibit  towards  me  ;  .  .  .  the  trouble  that  I 
have  taken  to  acquaint  our  countrymen  with  their  national 
laws,  for  the  honour  and  glory  of  Holland,  seems  to  me 
sufficient  to  have  caused  a  ship  to  be  sent  to  fetch  me  home, 
just  as  Athens  sent  for  Demosthenes  for  services  far  less 
than  mine."  Time  and  experience  have  shown  that  the  value 
placed  by  Grotius  upon  his  work  was  in  no  way  exaggerated. 
This  Introduction  marked  an  epoch  in  the  history  of  the  law 
of  Holland,  just  as  the  De  jure  Belli  ac  Pads  marked  an 
epoch  in  the  development  of  international  law.  From  the 
date  of  its  publication  it  came  to  be  regarded  as  an  authority, 
and  its  value  has  not  diminished  during  the  three  centuries 
that  have  elapsed. 

Grotius  broke  away  entirely  from  the  method  of  dealing 
with  the  law  of  Holland  prevalent  in  his  time.  No  jurist 
before  Grotius  regarded  the  law  of  the  Netherlands  as  a 
system,  but  treated  it  either  in  an  unmethodical  and  un- 
systematic way  as  a  confused  mass  of  laws  and  customs,  or 
else  it  was  dealt  with  incidentally  in  works  on  the  Roman 
law.  Gudelinus,  we  have  seen,  strove  to  treat  the  matter  in 
a  more  systematic  way  than  usual,  but  he  did  not  incorporate 
the  legislation  of  his  own  time,  and  he  attached  too  much 
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importance  to  the  Canon  law.  It  was  an  ingrained  habit 
of  Grotius  to  use  as  few  words  as  possible,  and  to  write 
succinctly  and  methodically.  When  asked  what  books  he 
thought  the  most  useful,  he  replied,  "  Those  which  contain 
the  fewest  superfluous  words."  This  is  the  keynote  to  the 
composition  of  the  Introduction,.  The  subject-matter  is  con- 
ceived as  a  whole  and  then  subdivided,  so  as  to  enable  each 
part  to  be  dealt  with  fully  and  completely  ;  but  in  dealing 
with  the  separate  sections  of  the  work  not  a  superfluous 
word  is  employed.  The  great  principles  of  the  Roman  law 
are  laid  down  accurately  and  succinctly,  and  where  these 
have  been  modified  the  modification  is  clearly  set  out;  but 
where  the  principles  of  our  law  differ  from  the  Roman  law 
they  are  enunciated  as  substantive  principles.  In  this  way 
Grotius  has  been  able  to  treat  of  the  community  of  goods 
between  spouses,  the  law  as  to  antenuptial  contracts,  and 
the  law  of  intestate  succession  as  bodies  of  law  depending 
on  principles  which  had  been  developed  in  the  Netherlands 
independently  of  the  Roman  law. 

Grotius  clung  to  no  authority  and  adopted  a  method  of 
his  own.  He  treated  the  jurisprudence  of  Holland  as  a  living 
system  of  law,  and  proceeded  to  arrange  and  expound  it 
scientifically  and  methodically.  He  followed  the  general  plan 
of  the  Institutes  of  Justinian,  and  divided  the  whole  subject 
into  the  Jus  Personarum,  the  Jus  Rerum  and  the  Jus 
Obligationum ;  but  directly  he  had  to  explain  the  various 
subdivisions  of  each  great  class  he  adopted  a  method  of  his 
own,  a  style  of  his  own,  and  a  language  which  had  not  been 
used  before  for  expounding  any  learned  subject.  If  we  take 
his  chapter  on  Marriage  and  examine  it  in  detail,  we  shall 
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be  able  to  see  more  clearly  how  Grotius  differed  from  his 
contemporaries  in  his  treatment  of  the  subject.  He  begins 
by  giving  us  a  definition  which  is  to  a  certain  extent  based 
on  the  Roman  law,  but  to  a  certain  extent  also  original.  He 
then  proceeds  to  explain  the  nature  of  the  contract,  and 
weaves  into  one  continuous  and  orderly  exposition  the  Ger- 
man customs,  the  Roman  law  principles  and  the  legislation 
that  had  modified  the  law.  He  deals  with  the  question  of  who 
may  many,  and  after  stating  the  general  disabilities  found 
in  the  Roman  as  well  as  in  most  other  systems,  he  tells  us 
what  the  prohibitions  are  as  laid  down  by  the  States  of 
Holland  in  1580.  Here  and  there  we  find  a  decision  of  the 
Court  of  Holland  and  West  Friesland,  or  some  custom  of  our 
German  forefathers. 

If  we  compare  this  method  of  treating  the  subject  with 
that  of  Gudelinus  or  of  even  later  writers,  we  are  struck 
with  the  great  originality  of  Grotius.  He  writes  no  com- 
mentary on  the  work  of  another :  he  digests  the  law  of  his 
time  and  reproduces  it  in  a  form  both  novel  and  methodical. 
The  Introduction  formed  the  basis  upon  which  was  built  up 
the  structure  of  the  Roman-Dutch  law.  Some  of  the  greatest 
jurists  of  the  Netherlands  were  content  to  write  commentaries 
to  the  Inleiding.  Schorer  annotated  Grotius  largely ;  Van 
der  Keessel's  elaborate  and  exhaustive  treatise  on  the  Roman- 
Dutch  law,  called  Dictata  ad  jus  Hodiemum,  is  nothing  more 
nor  less  than  a  commentary  on  the  text  of  Grotius.  In  fact, 
it  became  the  practice  in  Holland,  Friesland  and  Zeeland  for 
professors  to  take  Grotius  as  their  text-book  and  to  expound 
the  Roman-Dutch  law  to  their  students  by  way  of  explana- 
tion to  the  text.  There  are  several  of  these  commentaries 


HUGO  DE  GROOT  (GROTIUS).  27i) 

that  have  never  been  printed,  such  as  the  Dictata  of  Van 
der  Keessel  and  the  VerJdaringen  of  Professor  Scheltinga, 
The  latter  is  a  work  of  great  merit,  though  almost  unknown 
nowadays.  Groenewegen,  Van  Leeuwen,  Matthaeus,  Voet  and 
Bynkershoek  all  quote  Grotius  in  the  same  way  as  Coke, 
Hale  or  Blackstone  are  quoted  by  writers  on  English  law. 
If  we  had  lost  all  the  subsequent  works  on  Roman-Dutch 
law,  and  had  retained  only  the  Introduction  of  Hugo  de 
Groot,  we  could  administer  to-day  the  Roman-Dutch  law 
very  much  in  the  same  way  as  it  is  actually  interpreted  by 
our  courts.  Since  the  days  of  Grotius  there  have  been  a 
great  many  statutory  alterations  of  the  law,  but  the  great 
principles  of  the  Roman-Dutch  jurisprudence  are  the  same 
to-day  as  they  were  enunciated  by  that  wonderful  genius 
who  changed  mediaeval  law  into  modern  law. 

After  the  publication  of  the  Introduction  two  methods  of 
expounding  the  law  of  Holland  were  followed :  the  one  school 
followed  the  method  of  Grotius,  and  the  other  still  adhered 
to  the  old  system  of  writing  a  commentary  on  the  Corpus 
Juris  and  weaving  the  modern  law  into  the  Roman  law. 
Of  the  latter  method,  the  Commentary  of  Voet  is  the  best 
known  and  most  authoritative ;  but  this  system  does  not 
possess  the  clearness  and  the  great  advantages  of  the  method 
of  Grotius,  and  we  therefore  find  that  the  works  of  Van 
Leeuwen,  Huber,  Van  der  Keessel  and  Van  der  Linden  were 
more  widely  read  and  studied  than  the  learned,  though  some- 
what cumbersome,  treatise  of  Voet. 

The  fact  also  that  Grotius  wrote  in  Dutch,  and  not  in 
Latin,  had  a  great  deal  to  do  with  the  popularity  his  Intro- 
duction to  Dutch  Jurisprudence  always  enjoyed.  It  came  to 
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be  considered  in  Holland  as  the  text-book  of  the  student,  the 
Jons  hodierni  juris  of  the  professor,  and  the  authoritative 
exposition  of  the  law  for  the  magistrate  in  the  lower,  and  the 
judge  in  the  superior  courts.  Van  Cattenberg  in  his  life  of 
Grotius,  \vritten  about  a  century  after  the  publication  of  the, 
Introduction,  speaks  of  his  manual  in  these  terms:  "A  work 
which  in  these  days  is  still  esteemed  not  only  by  all  skilled 
in  the  study  and  practice  of  the  law,  but  by  the  superior 
.and  inferior  courts  of  Holland  and  of  the  adjoining  provinces 
as  a  legal  oracle  (wet-orakel),  and  which  is  daily  quoted  in 
law-books  and  in  the  judgments  of  our  civil  courts." 

It  may  be  safely  asserted  that  not  a  single  law-book  of 
any  importance  was  written  in  the  Netherlands  after  the 
publication  of  the  Introduction  that  did  not  refer  to  this 
work  of  Grotius.  Not  only  in  the  Netherlands,  but  in  our 
own  South  African  courts  the  manual  of  Grotius  has  been 
in  constant  use  as  an  authoritative  exposition  of  the  juris- 
prudence of  Holland.  When  in  1859  the  Volksraad  of  the 
Transvaal  determined  the  text-books  from  which  the  Roman- 
Dutch  law  was  to  be  gathered  they  took  the  later  work  of 
Van  der  Linden,  the  Roman-Dutch  Law  of  Van  Leeuwen,  and 
the  Introduction  of  Grotius  as  authoritative  works.  They 
adopted  the  first  modern  exposition  of  the  principles  of  the 
law  of  Holland,  the  first  great  commentary  on  the  Intro- 
duction of  Grotius  and  on  the  Roman-Dutch  law,  and  the 
latest  text-book  for  law  students.  These  three  books  were 
in  all  probability  chosen  because  they  were  all  written  in 
Dutch,  and  covered  the  whole  field  of  Dutch  law  from  the 
establishment  of  the  Dutch  Republic  to  the  conquest  by 
Napoleon. 
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The  Introduction  has  been  twice  translated  into  English, 
but  the  only  translation  in  use  throughout  South  Africa  is 
that  by  Sir  Andries  Maasdorp,  the  Chief  Justice  of  the 
Orange  River  Colony  (Maasdorp's  translation),  and  this  is 
the  translation  I  shall  employ  when  reference  is  made  to 
the  Introduction  in  these  notes. 


CHAPTER  XXX. 
GROTIUS'  PHILOSOPHY  OF  LAW. 

I  SHALL  now  proceed  to  give  a  brief  outline  of  what,  for 
want  of  a  better  term,  I  shall  call  the  Philosophy  of  Law  as 
understood  by  Grotius. 

Grotius  adopts  Aristotle's  division  of  law  into  Natural 
Law  and  Voluntary  or  Positive  Law  (De  jure  Belli  ac 
Pads,  bk.  1,  ch.  1,  10,  2).  Throughout  both  his  Introduc- 
tion and  his  De  jure  Belli  ac  Pads  Natural  Law  plays  a 
very  important  part.  It  is,  therefore,  necessary  to  know 
exactly  what  he  meant  by  Natural  and  Positive  Law,  for 
without  an  accurate  knowledge  of  these  terms  we  cannot 
rightly  understand  the  Rechtsphilosophie  of  Grotius.  Right 
(regt,  jus)  in  its  wider  sense  is  defined  by  Grotius  as  the 
agreement  of  the  act  of  a  reasonable  being  with  reason, 
in  so  far  as  another  person  has  an  interest  in  such  act 
(1,  1,  5). 

Right  in  its  narrower  sense  is  the  relation  that  subsists 
between  a  reasonable  being  and  something  which  belongs  to 
such  being,  as  when  I  speak  of  my  right  (1,  ],  6,  De  Jure 
Belli  ac  Pads,  1,  1,  4). 

That  is  unjust  which  is  contrary  to  the  nature  of  a  society 
of  rational  beings. 

o 

Law  (lex,  de  wet),  which  is  sometimes  also  called  Jus  or 
Right  (because  it  prescribes  what  is  right),  is  the  outcome 
of  reason,  settling  something  which  is  honourable  for  the 

good  of  the  community.     So  far  the  definition  might  include 
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Natural  Law,  but  Grotius  goes  on  to  say  that  it  must  be 
enacted  and  promulgated  by  some  one  who  has  the  supreme 
rule  over  a  State.  The  last  part  of  the  definition  restricts 
law  to  Municipal  Law. 

He  then  defines  Natural  Law,  or,  as  he  calls  it  in  the 
Introduction,  Aangeboren  Redd,  as  the  dictate  of  Right 
Reason,  indicating  that  any  act  from  its  agreement  or  dis- 
agreement with  the  rational  and  social  nature  of  man  has  in 
it  a  moral  turpitude  or  a  moral  necessity,  and  consequently 
that  such  an  act  is  forbidden  or  commanded  by  God,  the 
author  of  Nature.  This  is  Whewell's  translation  of  the  ori- 
ginal Latin,  which  I  subjoin :  Jus  naturale  est  dictatum  rectae 
ratioms,  indicant*  actui  alicui,  ex  ejus  convenientid  aut  dis- 
convenientid  cum  ipsa  natura  rationali  ac  sociali  inesse 
morcdem  turpitudinem  aut  necessitatem  moralem  ac  conse- 
quent er  ab  auctore  naturae  Deo  actum  aut  vetari  aut  prae- 
cipi.  Grotius  therefore  starts  with  the  assumption  that 
there  is  an  inborn  Reason  in  man  which  tells  him  what  i& 
morally  good  and  what  is  morally  bad.  This  capacity  of 
reasoning  is  part  of  the  Nature  of  Man.  Now  Man's  Reason 
teaches  him  that  it  is  for  his  own  good  to  spend  a  tranquil, 
social  life  (Proleg.  8),  and  to  do  everything  in  his  power 
towards  the  conservation  of  Society.  Those  things,  therefore, 
which  it  is  necessary  for  him  to  do  in  order  to  preserve  this- 
tranquil,  social  life  are  virtually  the  sources  of  Natural  Law 
or  Law  par  excellence.  In  his  Introduction  Grotius  defines. 
Natural  Law  as  the  dictate  of  Reason  pointing  out  what 
things  are  in  their  very  nature  honourable  or  dishonourable, 
with  an  obligation  to  observe  the  same  imposed  by  God 
(Intro.  1,  2,  5). 
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He  enumerates  the  main  principles  or  axioms  of  Natural 
Law  as  follows:  (1)  To  abstain  from  that  which  belongs  to 
others;  (2)  to  restore  to  others  what  belongs  to  them;  (3)  to 
restore  any  gain  made  by  the  property  of  another ;  (4)  to 
fulfil  promises ;  (5)  to  make  good  loss  caused  by  negligence ; 
(6)  to  recognise  that  certain  crimes  require  punishment 
(Proleg.  8).  Again,  as  this  Natural  Law  is  part  of  what  we 
call  Human  Nature,  it  would  exist  even  if  there  were  no 
God.  But  as  there  is  a  God,  and  as  the  will  of  God  is 
revealed  in  the  Bible,  we  know  that  God  has  ordained  that 
the  breach  of  these  principles  of  Natural  Law  shall  be 
punished.  Moreover,  God  has  also  promulgated  certain  other 
laws  in  the  Bible.  These  laws  are  the  Positive  Laws  of  God 
or  Divine  Positive  Law  (Proleg.  13  and  14).  In  addition  to 
these  laws  human  experience  has  learnt  that  other  laws  are 
necessary  in  order  to  regulate  the  social  life  of  man.  These 
laws  are  framed  by  man  and  imposed  by  man  upon  man. 
They  are  therefore  called  Human  Positive  Laws.  Before  the 
multiplication  of  mankind  there  was  only  one  kind  of  human 
positive  law,  viz.,  the  law  promulgated  by  some  supreme  law- 
giver; but  as  mankind  increased,  and  the  original  family 
broke  up  into  many  communities  or  nations,  there  arose 
another  kind  of  human  positive  law,  known  as  the  Law 
of  Nations  (Intro.  1,  2,  10).  The  Law  of  Nations  is  that 
which  is  universally  adopted  by  all  nations  for  upholding 
the  great  human  society  (Intro.  1,  2,  11).  The  law  which 
obtains  in  each  particular  State  is  called  Municipal  Law 
or  Civil  Law,  and  it  is  a  law  which  derives  its  origin 
from  the  will  of  the  supreme  power  of  the  State  (Intro.  1, 
2,  13). 
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Grotius'  Division  of  Law  may  be  therefore  expressed  in 
the  following  table  : — 

Natural 

fDivine 

Positive 

Law  of  Nations 

.Human 

Civil  or  Municipal  Law 

The  development  of  the  idea  of  law  according  to  Grotius 
may  therefore  be  expressed  in  the  following  steps :  Human 
Nature  endowed  with  Right  Reason ;  Natural  Law ;  Divine 
Positive  Law ;  Human  Positive  Law ;  Civil  or  Municipal  Law ; 
and  International  Law. 

The  Law  of  Nature  is,  therefore,  according  to  Grotius,  the 
basis  of  all  our  ideas  of  law.  It  is  the  law  without  which 
human  society  cannot  exist,  whilst  Positive  Law  depends  on 
utility,  and  varies  in  different  communities,  or  even  in  the 
same  community,  according  as  circumstances  alter  (Proleg. 
16).  However  much  Positive  Laws  may  vary,  Natural  Law 
remains  immutable,  and  regulates  not  only  the  relations  of 
man  to  man,  but  also  of  nation  to  nation,  or  people  to 
people.  In  this  way,  therefore,  Grotius  was  able  to  give  to 
the  Law  of  Nations  some  stable  basis  upon  which  he  could 
systematically  and  methodically  build  a  definite  and  rational 
system  of  International  Law.  In  dealing  with  Municipal 
Law  he  gave  to  it  a  greater  authority  by  referring  its  ulti- 
mate principles  to  Natural  Law. 

We  must  not  for   a   single    moment   imagine   that    Grotius 
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was  the  first  jurist  who  attached  this  great  importance  to 
Natural  Law.  The  spread  of  Greek  literature  had  taught 
Europe  the  Hellenic  ideas  of  ethics,  justice  and  law,  and 
Natural  Law  played  a  very  important  part  in  the  Ethics  of 
Aristotle  (Nicom.  Ethics,  bk.  5,  c.  10).  Earlier  jurists,  like 
Cujacius  and  Donellus,  had  fully  discussed  Natural  Law,  but 
Grotius  was  the  first  Netherlander  who  gave  to  his  country- 
men a  systematic  treatise  on  their  Municipal  Law,  based  upon 
the  general  idea  of  Natural  Law,  instead  of  a  haphazard  col- 
lection of  laws  and  rules  of  laws. 

I  shall  now  proceed  to  show,  as  briefly  as  possible,  how 
Orotius  built  up  on  the  foundations  of  Natural  Law  his 
system  of  Municipal  Law. 

When  he  comes  to  deal  with  the  Law  of  Things  he  tells 
us  that  it  is  an  axiom  that  by  Natural  Law  all  things  are 
common  to  all  men.  If  this  be  the  case,  he  stands  face  to 
face  with  the  difficulty  that  no  one  can  be  said  to  be  the 
exclusive  owner  of  any  particular  thing.  This  view  would 
strike  at  the  root  of  ownership.  To  get  over  this  difficulty 
he  divides  all  created  things  into  two  classes:  (1)  those  which 
are  in  such  abundance  that  they  suffice  for  all  mankind,  as 
light,  air  and  sea  water ;  and  (2)  such  as  cannot  be  simul- 
taneously used  by  all  and  do  not  suffice  for  all.  Of  the  latter 
class  some  are  consumed  by  use,  either  immediately  or  in  the 
course  of  time.  Inasmuch,  therefore,  as  the  amount  to  be 
consumed  is  not  sufficient  for  all,  some  must  go  without,  and 
therefore  these  things  cannot  be  owned  by  all  mankind  in 
common.  He  then  goes  on  to  assume  that  Reason,  in  order 
to  prevent  strife  and  disputes,  allowed  men  to  retain  for 
themselves  and  their  family  what  they  had  themselves  pro- 
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duced.  Thus  arose  ownership.  Mere  possession  also  gave  a 
right  to  the  thing  possessed  by  virtue  of  the  principles  of 
Natural  Law  (Intro.  2,  3,  2).  When  once  things  came  to 
be  divided  amongst  the  various  members  of  the  community, 
Natural  Law  once  more  stepped  in  and  taught  men  that  each 
must  be  content  with  what  he  had  acquired  for  himself,  for 
if  he  acted  otherwise  the  tranquillity  of  Society  would  be 
disturbed,  and  such  a  state  of  things  was  contrary  to  Right 
Reason;  hence  arose  the  maxims,  Nemo  debet  locupletari 
ex  alterius  incommodo  and  Sic  utere  tuo  ut  alienum  non 
laedas. 

If,  then,  Natural  Law  allows  the  acquisition  of  ownership 
and  the  free  control  over  the  acquired  object,  it  also  allows 
the  object  when  once  acquired  to  be  transferred  to  another. 
Since  Natural  Law  recognises  ownership,  it  follows  as  a  corol- 
lary that  the  owner  can  regain  the  possession  of  the  article 
from  the  person  who  deprived  him  of  that  possession.  Here, 
however,  Natural  Law  ceased  to  supply  an  effective  remedy, 
for  the  only  means  of  re-obtaining  possession  known  to 
Natural  Law  is  force,  and  as  the  use  of  force  would  lead 
not  to  tranquillity,  but  to  disturbance,  man  himself  had  to 
make  provision  by  means  of  Municipal  Law  to  enable  the 
owner  to  regain  possession,  or,  in  other  words,  to  vindicate 
his  property.  For  this  purpose  Municipal  Law  called  into 
being  Courts  of  Justice  (2,  3,  3).  Natural  Law  made  no  dis- 
tinction between  the  strong  and  the  weak,  the  adult  and  the 
minor,  but  man's  sense  of  Right  and  Justice  devised  by  means 
of  Municipal  Law  a  distinction  between  those  who  had  suffi- 
cient sense  to  know  what  was  for  their  own  interest  and  those 
who  had  not.  Municipal  Law,  therefore,  determined  who  had 
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the  power  to  alienate  their  property  and  who  had  not,  and 
in  this  way  arose  the  various  restraints  on  alienation  (Intro. 
2,  5,  3). 

Passing  over  from  the  Jus  Rerum  to  the  Jus  Obliga- 
tionum,  Grotius  tells  us  that  in  this  great  division  of  law 
Natural  Law  recognised  two  sources  of  personal  claims :  (1) 
Promissio ;  and  (2)  Inequality  (3,  1,  3). 

Promissio  is  the  voluntary  act  of  a  man  whereby  he 
promises  something  to  another  with  the  intention  that  that 
other  shall  accept  the  same  and  thereby  acquire  a  right  against 
the  promissor  (Intro.  2,  3,  10).  The  regulations  with  regard 
to  the  manner  in  which  this  personal  claim  is  to  be  enforced 
are  left  by  Natural  Law  to  the  Municipal  Law  of  the  com- 
munity. 

V 

Inequality  is  the  obligation  to  compensate  another,  either 
for  some  benefit  received  at  the  expense  of  another  or  for 
some  loss  caused  by  a  direct  injury  (Intro.  3,  1,  14  et  seq.). 
Grotius'  system  recognises  the  free  will  of  man.  His  ethical 
and  religious  views  as  an  Arminian  would  not  admit  man  to 

L^ 

be  destitute  of  a  free  will.  Man  is  a  free  agent,  and  has, 
according  to  Grotius,  the  power  of  determining  his  own  con- 
duct. This  capacity  of  man  to  determine  his  own  acts  is 
one  of  the  qualities  of  human  nature.  Natural  Law,  there- 
fore, also  recognises  a  free  will,  and  only  recognises  obliga- 
tions in  connection  with  a  free  will,  and  therefore  where 
there  is  no  will  (e.g.  in  the  case  of  a  lunatic)  there  can  be 
no  obligation.  Municipal  Law  has,  however,  for  the  good  of 
the  community  restricted  obligations  to  such  cases  as  are  not 
contra  bonos  mores  or  contra  legem. 

Sometimes  Natural  Law  operates  through  both  Promissio' 
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and  Inequality  simultaneously ;  e.g.  if  I  purchase  a  horse 
which  is  delivered  to  me  I  must  pay  the  price,  (1)  because  I 
have  promised  to  do  so,  and  (2)  because  I  should  otherwise 
be  enriched  at  the  expense  of  another  (Intro.  3,  1,  20). 
Grotius  even  calls  in  Natural  Law  to  show  that  interest  is 
more  than  a  mere  municipal  provision.  Natural  Law  pre- 
scribes that  I  should  place  the  person  who  lends  me  a  thing 
in  the  same  position  in  which  he  would  have  been  if  he  had 
not  lent  me  the  article.  If,  therefore,  the  lender  is  deprived 
of  the  use  of  the  article  for  a  year,  he  ought  to  get  back  not 
only  the  article,  but  what  the  possession  of  that  article  was 
worth  to  him.  When  the  thing  lent  is  money,  the  lender 
is  entitled  by  Natural  Law  to  get  back  the  money  he  has 
lent  together  with  a  sum  equivalent  to  what  that  money 
under  ordinary  circumstances  would  have  enabled  him  to 
earn  with  it.  Though  Natural  Law  allows  the  stipulation  of 
interest,  Municipal  Law  determines  what  the  amount  shall 
be  according  to  the  circumstances  of  the  community  (Intro^ 
3,  10,  9).  For  very  much  the  same  reason  Natural  Law 
approves  of  rent  and  profit  (Intro.  3,  52,  2),  but  Municipal 
Law  determines  the  outside  limit  of  this  profit  (e.g.  laexio- 
enorniis)  and  when  it  is  inequitable  to  charge  rent  (remis.no 
mercedis). 

Grotius  divides  Inequality  into  amicable  and  inimical  in- 
equality. The  former  we  have  considered ;  the  latter  gives 
rise  to  delict.  Right  Reason  teaches  us  that  it  is  contrary 
to  Natural  Law  to  do  an  injury  to  another,  and  if  an  injury 
is  done  it  should  be  compensated  (Intro.  3,  32,  1  et  seq.).  In 
this  way,  then,  Natural  Law  prohibits  one  person  from  de- 
priving another  of  his  property  (furtum).  It  also  provides- 
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compensation    for    molestation,    breaking    one's    word,    defama- 
tion, &c. 

The  mere  breach  of  a  Municipal  Law  is  contrary  to 
Natural  Law,  for  Right  Reason  teaches  us  that  no  society 
can  exist  without  general  laws,  and  those,  therefore,  who  do 
not  conform  to  them  act  unreasonably  (Intro.  3,  32,  6).  The 
obligation  to  remove  the  inequality  depends  on  Natural  Law, 
but  the  exact  liability  is  more  closely  defined  by  Municipal 
Law  (Intro.  3,  32,  7).  Grotius  then  proceeds  to  show  in 
detail  that  every  delict  is  prohibited  by  the  principles  of 
Natural  Law,  but  that  the  amount  and  quality  of  the  com- 
pensation is  regulated  by  Municipal  Law.  After  dealing 
with  delicts  he  proceeds  to  show  that  crimes  also  are  con- 
trary to  the  Law  of  Nature,  and  that  the  punishment  for 
crime  is  also  a  provision  of  Natural  Law. 

Reason  teaches  us  that  some  men  are  good  and  others 
wicked,  and  that  wickedness  can  only  be  controlled  by  fear. 
Reason  also  teaches  us  that  fear  can  only  be  induced  by 
inflicting  pain,  hence  the  punishment  for  crime  is  a  dictate 
of  Right  Reason,  and  therefore  within  the  province  of  Natural 
Law.  What,  however,  the  punishment  should  be  varies  ac- 
cording to  the  degree  of  culture  attained  by  the  community, 
and  thus  belongs  to  Municipal  Law  (Intro.  3,  32,  7).  Judicial 
procedure  belongs  wholly  to  Municipal  Law,  for  Natural  Law 
does  not  determine  how  the  compensation  is  to  be  claimed  or 
arrived  at. 

Such  then  is  the  Philosophy  of  Law  which  Grotius  has 
taken  over  from  the  schoolmen  and  applied  to  the  law  of 
Holland*.  The  theory  of  Natural  Law  had  not  reached  with 
him  the  revolutionary  character  it  attained  in  the  following 
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century.  He  merely  used  it  to  distinguish  Positive  Law  from 
that  sense  of  justice  which  some  philosophers  considered  to 
be  innate  in  man  and  to  have  existed  ever  since  man  came 
into  the  world.  During  the  next  century,  however,  it  was 
boldly  asserted  that  Positive  Law  which  did  not  conform  to 
the  principles  of  Natural  Law  was  no  law  at  all,  and  could ' 
be  disobeyed  with  impunity.  This  view  during  revolutionary 
times  served  as  a  pretext  for  overthrowing  such  portions  of 
the  Positive  Law  as  had  become  so  antiquated  as  to  be  no 
longer  maintainable  in  the  community.  Natural  Law  was 
then  advanced  to  destroy  the  old  and  to  introduce  a  new 
Positive  Law.  We  find,  however,  in  Grotius  the  germs  of 
this  view,  for  he  tells  us,  "  What  is  forbidden  by  Natural  Law 
cannot,  circumstances  remaining  the  same,  be  commanded, 
nor  can  that  which  is  commanded  by  it  be  forbidden ;  and 
in  this  sense  this  species  of  law  is  called  immutable "  (Intro. 
1,  2,  6). 

We  do  not  nowadays  base  our  systems  of  jurisprudence 
upon  Natural  Law,  and  therefore  students  of  law  are  apt 
to  forget  the  immense  importance  which  the  Law  of  Nature 
had  for  the  jurists  of  the  sixteenth,  seventeenth  and  even 
the  eighteenth  centuries.  The  whole  theory  of  the  Law  of 
Nature  is  now  so  thoroughly  exploded  that  it  is  difficult  for 
the  modern  student  to  imagine  how  the  jurists  of  former 
years  ever  came  to  attach  such  importance  to  the  abstrac- 
tion— Natural  Law.  Unless,  however,  he  does  make  some 
effort  to  grasp  the  theory  of  Natural  Law,  he  will  never  be 
able  to  understand  the  jurisprudence  of  the  seventeenth  and 
eighteenth  centuries. 

Almost    every    jurist    of    the    seventeenth    century    firmly 

T2 


292  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

believed  that   there  once  was  a  time  when  110  organised  com- 

~ 

munities  existed,  and  when  each  man  was  a  law  unto  himself. 
They  also  believed  that  God  had  implanted  in  the  original  man 
the  gift  of  reason,  and  that  by  this  reason  he  was  able  to  dis- 
cover the  elemental  rules  of  right  and  wrono-  conduct.  These 

™  ™ 

elemental  rules  constituted  the  Law  of  Nature.  They  were  as 
obvious  to  the  thoughtful  jurist  as  the  material  objects  around 
him  (De  jure  Belli  oc  Pads,  Proleg.  39). 

Although  jurists  and  philosophers  like  Grotius,  Puffendorff 
and  Hobbes  differed  materially  as  to  the  origin  of  the  Law  of 
Nature,  they  never  doubted  its  existence.  As  the  development 
of  law  came  to  be  studied  historically,  so  the  theory  of  a  Law 
of  Nature  became  more  and  more  untenable.  The  investiga- 
tion of  the  manners  and  customs  of  ancient  nations  has  shown 
us  that  there  never  was  a  time  when  man  reasoned  out  what 
was  in  conformity  with,  and  what  did  not  conform  to,  Nature. 
Customary  rules  of  conduct  are  adopted  unconsciously  and 
without  any  deliberate  plan,  and  are  always  the  resultant  of 
a  great  number  of  forces  almost  impossible  to  isolate.  Man 
never  was  the  free  reasoning  agent  which  the  priests  of  Natural 
Law  would  have  us  believe.  He  has  always  been  fettered  by 
a  thousand  invisible  forces  which  we  call  circumstances,  and 
for  his  own  preservation  he  has  adopted  such  laws  and  cus- 
toms as  have  seemed  to  him  best  for  himself  and  his  race. 
Moreover,  propounders  of  the  Law  of  Nature  have  really 
confounded  what  has  virtually  taken  place  with  what  they 
conceived  should  have  taken  place,  and  once  convinced  that 
there  ought  to  have  been  an  abstract  Natural  Law  they 
accepted  it  as  having  existed  through  all  time,  and  started 
building  upon  it  their  systems  of  jurisprudence.  As,  however, 
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their  Law  of  Nature  usually  represented  a  high  moral  code, 
the  structure  built  upon  this  foundation,  though  perhaps  scien- 
tifically inaccurate,  was  practically  sound,  and  tended  very 
largely  to  eradicate  all  that  was  barbarous  and  brutal  in  the 
customs  of  the  people. 

We  owe  to  the  theory  of  Natural  Law  far  more  than  is 
usually  imagined.  We  owe  to  it  our  modern  international 
law  and  a  great  deal  of  the.  law  reform  of  the  seventeenth  and 

~ 

eighteenth  centuries.  A  correct  appreciation,  therefore,  of  the 
philosophy  of  law  as  accepted  by  Grotius  and  adopted  by  nearly 
all  the  great  writers  on  the  Roman-Dutch  law  is  not  unneces- 

O 

sary  and  not  the  waste  of  time  which  so  many  believe  it  to  be. 
It  was  only  after  the  Roman-Dutch  law  had  been  supplanted 
by  the  Code  Napoleon  that  these  hypotheses  were  seriously 
attacked,  and  that  the  system  of  jurisprudence  'based  on 
Natural  Law  fell  into  discredit.  In  order,  therefore,  to 
understand  the  scientific  development  of  the  Roman-Dutch 
law  the  student  should  never  lose  sight  of  the  fact  that 

^ 

Natural  Law  or  the  Law  of  Nature  was  the  corner-stone  of 
the  whole  fabric. 


CHAPTER   XXXI. 

WRITERS  OF  THE  SEVENTEENTH  AND  EIGHTEENTH 

CENTURIES. 

I  SHALL  now  pass  over  to  consider  the  other  Dutch  jurists 
who  wrote  on  the  Roman-Dutch  law.  Some  of  them  were 
the  contemporaries  of  Grotius,  but  all  the  more  important 
works  on  Roman-Dutch  law  were  published  after  1(531 — nay, 
indeed,  after  the  death  of  Grotius  in  1645.  By  this  time  the 
Roman-Dutch  law  was  a  well-established  system,  and  the  com- 
mon law  of  one  of  the  greatest  commercial  nations  of  Europe. 
By  the  middle  of  the  seventeenth  centmy  the  Dutch  had 
succeeded  in  adapting  the  principles  of  the  civil  law  to  the 
exigencies  of  modern  trade.  Just  as  the  Italian  universities 
had  been  the  principal  law  schools  during  the  twelfth,  thir- 
teenth and  fourteenth  centuries,  so  the  Dutch  universities 
became  the  chief  European  centre  for  spreading  a  knowledge 
of  the  Roman  law  as  adapted  to  modern  uses. 

Vinnius  (1588-1657). — Arnold  Vinnius  was  born  at 
the  Hague  in  1588.  He  was  therefore  a  contemporary  of 
Zoesius,  Grotius,  Groenewegen  van  der  Made  and  Paul  \roet. 
He  became  rector  at  the  Hague  in  1619,  and  professor  of 
law  at  the  University  of  Leyden  in  1633,  or  two  years 
after  the  publication  of  the  Introduction  of  Grotius.  His 
Commentary  on  the  Institutes  of  Justinian,  published  in 
1642,  raised  him  to  the  first  rank  not  only  amongst  the 

lawyers  of  Holland,  but  of  the  great  jurists  of  Europe.     This 
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work  was  edited  in  1726  by  the  famous  jurist  Heineccius, 
and  remained  for  a  long  time  the  universal  text-book  of 
Justinian's  Institutes  in  European  universities. 

The  method  adopted  by  Vinnius  was  to  set  out  the  text 
of  a  section  of  Justinian's  Institutes,  then  to  append  short 
textual  and  explanatory  notes,  and  to  continue  with  an 
exhaustive  commentary  on  the  subject-matter  of  the  par- 
ticular section.  At  the  end  of  the  commentary  he  explained 
in  what  way  the  law  had  been  altered  in  Holland.  His  work 
is  therefore  not  only  a  commentary  on  the  Roman  law,  but 
a  valuable  exposition  of  the  Roman-Dutch  law  in  relation  to 
the  law  of  the  Institute*  and  the  Corpus  Juris.  Most  of  the 
later  German  and  French  commentators  on  the  Institutes 
have  freely  borrowed  from  Vinnius.  and  man)-  indeed  have 
translated  whole  passages,  often  without  acknowledgment. 
He  is  one  of  the  writers  whom  Yoet  is  very  fond  of 
quoting,  and  Sir  Henry  de  Yilliers  has  often  expressed  his 
appreciation  of  the  work  of  this  great  Dutch  jurist. 

Another  work  of  great  importance  and  European  fame  is 
his  Selectae  juris  Quaestiones.  In  this  work  he  deals  with 
a  number  of  disputed  points  of  law,  and  his  exposition  of 
each  problem  is  so  lucid,  exhaustive  and  full  of  common 
sense  that  his  views  with  regard  to  the  matters  dealt  with 
ha\7e  greatly  influenced  subsequent  writers  on  law.  Though 
these  Quaestiones  deal  chiefly  with  Roman  law,  they  are  not 
mere  academic  dissertations  on  the  old  law,  but  practical 
discussions  on  the  law  that  obtained  in  his  time.  In  other 
words,  they  deal  with  the  Jus  Antiquum  in  order  to 
illustrate  the  Jus  Novissimum. 

In  addition  to  these  works  he  wrote  some  smaller  treatises. 
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on  Pacts,  Jurisdiction,  Collation  and  Compromise.  His  works 
have  always  been  very  popular  with  French  jurists.  The 
best  edition  of  the  Commentary  on  the  Institutes  is  that  of 
Heineccius,  published  in  ,1755.  Heineccius,  himself  A  jurist 
of  repute,  devoted  a  great  deal  of  attention  to  the  Institutes, 
and  speaks  of  Vinnius  with  the  greatest  respect  and  highest 
praise.  Rationibus  enim  solidis  legumque  auctoritate  mu- 
ni vit  omnia  quae  docuit :  nee  in  ullius  juravit  verba 
magistri. 

Antonius  Matthaeus  II  ( 1 60 1  - 1 654).  -  -  There  were 
three  Dutch  lawyers  of  the  name  of  Antonius  Matthaeus, 
.and  they  are  usually  distinguished  as  Matthaeus  I,  Mat- 
thaeus II,  and  Matthaeus  III. 

The  elder  Matthaeus  was  a  professor  at  Marburg,  and 
was  the  author  of  a  Commentary  mi  tJie  Inxfifxt*'*  of  Jus- 
tinian. As  a  Roman-Dutch  lawyer  he  is  of  no  importance. 
His  son  Antonius  Matthaeus  II  is.  however,  one  of  the  great 
authorities  on  the  Roman-Dutch  law.  He  was  born  at 
Herborn  in  1601,  and  became  professor  of  law  first  at  Har- 
•derwyk,  and  later  on  (in  1634)  at  Utrecht.  Here  he  lectured 
on  law  until  his  death  in  1654.  His  chief  works  are :  Com- 
mentarius  de  Criminibus ;  De  Auctionibus  libri  duo ;  De 
•Judiciis  disputationes ;  Po.roemiae  usitatissimae  ;  and  Illus- 
triores  juris  controversy  quaestioncs.  Of  these,  the  three 
works  known  as  De  Criminibus,  the  Paroenliae,  and  the  De 
Auctionibus  are  standard  works  of  a  high  order. 

The  De  Criminibus  is  one  of  the  earliest  treatises  we 
possess  on  the  criminal  law  as  administered  in  Holland,  and 
is  still  frequently  referred  to  in  the  South  African  courts. 
The  Paroemiae  or  Maxims  is  a  short  sketch  of  the  essential 
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differences  between  the  Roman  law  and  the  Roman-Dutch 
law.  Matthaeus  selects  some  of  the  best-known  maxims  of 
our  law,  such  as  "  Man  en  wyf  Jtebben  <jeen  verscheiden 
goed ;"  "  Erfenis  is  yeen  ivinste;"  "  Meubelen  hebben  fjcen, 
gevolg,"  &c.,  and  then  explains  the  origin  of  the  maxim  and 
the  manner  in  which  it  is  applied.  To  the  student  of  the 
history  and  development  of  the  Roman-Dutch  law  these 
maxims  are  of  the  greatest  value,  for  the  work  is  full  of 

o 

historical  and  antiquarian  research.  To  the  student  of  the 
law  as  it  actually  obtained  in  the  Netherlands  the  work  is 
also  important,  for  Matthaeus  has  always  been  regarded  as 
an  accurate  exponent  of  the  law  as  recognised  by  the  courts 
in  his  day. 

The  De  Auctionibux  is  primarily  a  treatise  on  sales  by 
public  auction  and  sales  by  judicial  process.  In  dealing  with 
this  subject,  however,  Matthaeus  has  allowed  himself  con- 
siderable latitude,  and  the  work  may  be  regarded  as  a  dis- 
quisition on  the  law  of  sale,  letting  and  hiring,  as  well  as 
emphyteusis.  The  work  has  always  been  regarded  as  one  of 
great  merit,  and  we  find  it  constantly  referred  to  by  Voet  in 
his  great  Commentary  as  an  authority  of  the  first  rank. 
Though  the  treatise  professes  to  deal  only  with  one  aspect  of 
the  law  of  sale,  the  author  constantly  digresses  into  other 
branches  of  law,  and  whatever  subject  he  touches  upon  he 
illustrates  with  a  great  wealth  of  learning. 

As  a  consummate  Roman  lawyer  and  a  great  student  of 
the  antiquity  of  his  own  country,  he  spares  no  trouble  to 
explain  the  origin  and  development  of  the  various  customs 
that  had  grown  up  in  the  Netherlands.  In  this  respect  his 
De  Anctionibus  is  not  only  useful  to  the  practitioner,  but 
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also  to  the  student  of  Roman-Dutch  law  who,  not  satisfied 
with  knowing  the  mere  rule  of  law,  is  desirous  of  tracing 
its  history  and  understanding  its  connection  with  the  past. 
In  his  preface  he  tells  us  what  his  views  are  with  regard  to 
persons  who  study  law  empirically.  "  The  uneducated  lawyer 
puts  on  an  air  of  contempt  when  any  passage  is  quoted 
out  of  the  Roman  law,  however  apposite  the  quotation 
may  be,  as  if  there  is  such  an  enormous  gulf  between 
the  knowledge  of  the  past  and  that  of  to-day,  and  as  if 
what  he  considers  extremely  recent  has  not  been  taken  over 
from  the  past."  Approaching  his  subject,  therefore,  both  as  a 
lawyer  and  as  an  historian,  he  has  rendered  the  Roman-Dutch 
law  a  great  service  in  tracing  the  modern  law  to  its  various 
sources.  From  a  practical  aspect  the  work  is  also  of  great 
importance,  for  it  contains  a  full  and  clear  account  of  the 
Roman-Dutch  law  of  sale,  especially  if  such  sale  takes  place 
by  judicial  decree  or  public  auction. 

Johannes  Jacob  Wissenbach  (1607  1665). — Johannes 
Wissenbach  was  one  of  the  immediate  predecessors  of  Voet. 
He  was  born  at  Fronhausen  in  1607,  and  studied  both  at 
Groningen  and  Marburg.  He  left  Holland  after  he  had  taken 
his  degree,  and  went  to  Paris.  He  was  elected  professor  of 
law  at  the  Franeker  University,  and  held  that  position  until 
his  death  in  1665. 

His  chief  works  are  a  Commentary  on  the  Digest  and  a 
Commentary  on  the  first  seven  books  of  the  Code.  In  both 
these  commentaries  he  dealt  with  the  Roman-Dutch  law  as 
well  as  the  Roman  law,  and  the  method  he  adopted  was  very 
much  the  same  as  that  of  Zoesius.  He  is  one  of  the  seven- 
teenth century  jurists  whom  Voet  often  quotes.  His  work  is 
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of  little  value  nowadays,  except  to  throw  some  light  upon 
those  passages  of  Voet  in  which  he  is  appealed  to  as  an 
authority. 

Johannes  Christenius  (1608-1672)  was  born  near 
Gliickstadt  in  Holstein.  He  studied  at  Leyden  in  1628-29, 
and  after  trying  his  fortune  in  France  and  Germany,  even- 
tually settled  in  Holland.  He  taught  law  at  Amsterdam, 
Rotterdam,  Deventer  and  Harderwijk,  where  he  was  elected 
university  professor  of  law.  He  died  in  1672.  His  chief 
works  were  -Exerdtationes  Juridicae ;  Tractatus  de  Obliga- 
tw'itibt.'*;  and  the  Dissertationes  de  jure  Matri'tnonii  (1615). 
The  last  of  these  is  his  best-known  work. 

Christiaan  Rodenburg  (1618-1688). — Rodenburg  was 
born  at  Utrecht  in  1618.  He  studied  law,  and  became  secre- 
tary of  the  Court  in  1642.  His  reputation  as  a  sound  lawyer 
was  so  great  that  the  States-General  requested  him  in  1644, 
when  only  twenty-six  years  of  age,  to  go  to  England  for  the 
purpose  of  settling  the  dispute  between  the  English  and 
Dutch  East  India  Companies.  Later  on  he  became  one  of 
the  deputies  to  the  States-General,  and  apparently  retained 
this  honour  until  his  death  in  1688.  He  assisted  Matthaeus 
in  his  work  De  Auctionibus. 

His  chief  legal  work  is  the  Tractatus  de  jure  conjugum. 
In  this  he  discusses  the  marital  power,  community  of  goods, 
antenuptial  contracts  and  other  incidents  of  marriage.  He 
deals  with  most  of  the  controversial  points  which  had  arisen 
with  reference  to  this  subject.  He  also  added  a  chapter  on 
the  conflict  of  laws  as  to  marriage  and  its  consequences. 
The  work  dealt  primarily  with  the  law  of  Utrecht,  but  was 
not  confined  to  this  system  ;  it  embraced  the  laws  relating  to 
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the  consequences  of  marriage  that  obtained  in  his  day  in  the 
various  provinces  of  the  Netherlands.  The  book  is  quoted 
by  Voet  with  the  greatest  respect,  and  is  still  one  of  the 
best  Roman-Dutch  law-books  upon  this  subject. 

Paul  Voet  (1619-1677).— The  Voets  were  a  family  of 
lawyers.  Gysbert  Voet  was  the  father  of  Paul  Voet,  and 
Paul  Voet  was  the  father  of  Jan  Voet.  Gysbert  Voet 
wrote  several  books  on  law,  which  are  referred  to  in  the 
works  of  his  son  and  grandson,  though  none  of  them  are  of 
any  importance  to  modern  lawyers.  Paul  Voet,  who  is  so 
frequently  quoted  in  the  works  of  Jan  Voet  as  the  ^ater 
jnae  memoriae,  was  born  at  Heusden  in  1611).  He  studied 
at  the  University  of  Utrecht,  where  he  became  professor 
extraordinarius.  In  1644  he  was  elected  as  ordinary  pro- 
fessor to  the  chair  of  Greek  and  metaphysics,  and  later  on  to 
that  of  law.  Some  give  1667  as  the  date  of  his  death,  whilst 

O 

others  place  it  in  1677.  The  latter  appears  to  be  the  more 
correct  date. 

He  \vrote  a  number  of  works  on  law,  of  which  the  most 
important  are  his  Commentary  on  tlte  Institutes,  the  De 
Statutis  and  the  De  Naturd  rerurn  mob  ilium  et  immobilium. 
Besides  these,  he  wrote  several  treatises  on  religion  and 
metaphysics  and  a  biographical  work  on  the  Oorspronk 
Voortganck  en  daden  van  de  doorluchtige  Heeren  van 
Brederode.  Paul  Voet  was  therefore  a  contemporary  of  Van 
Leeuwen.  His  De  StatiUis  was  one  of  the  first  systematic 
works  on  the  comity  of  nations  or  private  international  law, 
and  it  is  often  referred  to  by  Story  with  great  respect  in  his 
treatise  on  the  Conflict  of  Laws.  In  his  Commentary  on,  the 
Institutes  he  frequently  points,  out  the  difference  between  the 
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Roman  and  the  Roman-Dutch  law  very  much  in  the  same 
way  as  Vinnius  does. 

Simon   Groenewegen  van   der   Made   (1613-1652).- 
Simon  Groenewegen  was  born  at  Delft  in  1613.     Grotius  was 

~ 

therefore  a  man  of  thirty  when  his  great  annotator  was  born. 
He  studied  law  at  the  Universit}^  of  Leyden,  where  he  took 
his  degree.  He  started  practising  as  an  advocate,  but  soon 
gave  up  the  practice  of  law  and  became  secretary  of  the 
town  of  Delft.  He  died  in  1652,  at  the  age  of  thirty-nine. 
He  wrote  three  works  in  all— Annotations  oil  the.  Introduc- 
tion of  Grotius;  an  Index  to  Grotius;  and  a  work  entitled 
Tract «t us  de  Legibus  Abrogates  et  inusitatis  in  Holland-id 
vicinisque  regionibus.  He  has  always  been  regarded  as  one 
of  the  great  exponents  of  the  Roman-Dutch  law,  and  has 
been  repeatedly  quoted  by  Sir  Henry  de  Yilliers  with  great 
respect. 

Though  quite  a  young  man  when  he  died,  he  achieved  a 
great  reputation  with  the  jurists  and  judges  of  Holland.  He 
is  chiefly  known  by  his  Tractatus  de  Legibus  Abrogatis,  and 
by  the  fact  that  he  annotated  the  Introduction  of  Grotius. 
Both  his  Annotations  to  Grotius  and  his  De  Legibus  Abro- 
gatis  have  had  an  enormous  influence  upon  later  jurists,  and 
have  always  been  regarded  as  works  of  high  authority.  It 
has  been  mentioned  before  that  the  Introduction  of  Grotius 
appeared  without  any  annotations.  Groenewegen  supplied  this 
want,  and  his  labours  were  greatly  appreciated  by  Grotius 
himself.  Groenewegen  tells  us  that  he  began  to  annotate 
Grotius'  Introduction  in  1638,  and  published  the  result  of 
his  labours  some  years  afterwards.  He  was  an  extremely 
careful  annotator,  and  personally  verified  all  his  references. 
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Whenever  he  referred  to  a  decision  of  a  court  of  law  as  a 
precedent  he  took  the  trouble  to  refer  to  the  original  records 
of  the  case,  and  therefore  his  notes  have  always  been  accepted 
as  an  accurate  exposition  of  the  law  as  recognised  by  the 
Provincial  Court  and  the  Court  of  Holland  and  West 
Friesland. 

The  greatest  work  of  Groenewegen  is  the  Tractatus  de 
Legibiis  Abrogatis,  published  in  1648.  In  his  preface  to  this 
stupendous  work  he  tells  us  that  after  devoting  a  great  deal 
of  labour  to  the  acquisition  of  a  correct  knowledge  of  the 
theory  of  the  law  (without  which  the  practice  is  often 
elusive),  he  applied  himself  to  the  practice,  and  constantly 
compared  the  older  practice  with  the  more  recent,  the  Roman 
law  with  the  law  that  obtained  in  Holland,  and  the  common 
with  the  statutory  law  so  as  to  form  an  accurate  idea  of 
their  differences.  In  this  way  he  came  to  write  his  De 
Legibus  Abrogates.  In  speaking  of  the  magnitude  of  the 
undertaking  he  in  no  way  exaggerates  when  he  says : 
Arduum  profecto  neque  unius  ho  minis  opus!  Quis  enim 
mortcdium  in  tanta  consuetudinum  copia,  moriim  obscuri- 
tuie.  experientia  dijjj/icili,  opinionum  varietate  certum  quid 
de  jure  nostro  praedicare  posset  ?  Groenewegen  starts  with 
the  Institutes,  and  deals  specifically  with  each  paragraph, 
pointing  out  how  the  law  of  Justinian  has  been  modified  or 
abrogated  by  later  customs  or  later  legislation.  He  does  this 
in  the  briefest  possible  way,  and  refers  to  some  well-known 
authority  for  each  statement.  He  then  takes  the  Digest 
and  treats  every  Lex  in  the  same  way  as  he  treated  the 
various  sections  of  the  Institutes.  The  same  method  is 
adopted  with  the  Code,  the  Novels,  the  Constitution*  of  Leo 
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and  the  Jus  Feudorum.  In  other  words,  Groenewegen  takes 
the  Corpus  Juris  as  his  basis,  and  then  proceeds  to  show 
how  every  principle  of  law  laid  down  in  that  Corpus  Juris 
has  been  modified  by  the  Roman-Dutch  law,  or  how  and 
when  it  has  fallen  into  disuse. 

The  DC.  Legibus  Abrogatis  is  therefore  an  extensive  com- 
mentary on  the  code  of  laws  which  had  come  to  be  accepted 
as  the  common  law  of  the  Netherlands.  As  the  work  was 
executed  with  great  care,  and  as  it  embodied  all  that  was 
important  in  judge-made  law  and  in  legislation,  it  came  to 
be  looked  upon  as  a  work  of  the  highest  importance  and  of 
the  greatest  authority.  In  such  a  mass  of  controversial  law 
which  the  work  was  necessarily  bound  to  contain,  it  is  no 
wonder  if  we  find  that  later  writers  on  law  and  the  judges 
of  the  principal  courts  have  not  always  adopted  the  views 
advocated  by  Groenewegen.  At  the  same  time  we  cannot 
but  wonder  at  the  strong  common  sense,  the  practical  ten- 
dency and  the  astuteness  of  many  of  the  views  expressed 
by  Groenewegen.  It  is  therefore  not  a  matter  of  astonish- 
ment to  tind  that  such  a  jurist  as  Voet  always  quoted 
Groenewegen  with  the  greatest  respect  as  the  expounder  of 
the  salient  differences  between  the  law  of  the  Corpus  Juris 
and  the  Jus  Novissimum  of  the  Netherlands. 

I  think  one  may  safely  say  that  the  De  Legibus  Abrogatis 
is  one  of  the  books  without  which  a  student  of  the  Roman- 
Dutch  law  will  find  it  extremely  difficult  to  understand  the 
development  of  that  system  of  law.  It  is  not  a  work  of 
genius  like  the  Introduction  of  Grotius,  but  it  is  a  work 
of  great  practical  utility,  and  a  reservoir  from  which  every 
subset [uent  writer  on  the  law  has  freely  drawn.  A  few 
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examples  will  suffice  to  illustrate  to  those  who  are  not 
acquainted  either  with  the  book  or  with  Latin  the  method 
pursued  by  the  author.  Justinian  in  his  Institutes  tells  us, 
"  The  Law  of  Paternal  Power  which  we  have  over  our 
children  is  peculiar  to  the  citizens  of  Rome,  for  there  is 
no  other  people  who  have  snch  a  power  over  their  children 
as  we  have  over  ours"  (Inst.  1,  9,  2).  Groenewegen  refers 
to  this  passage  in  the  Institutes  and  saj^s,  "  This  great  and 
peculiar  power  of  the  parent  which  belongs  exclusively  to 
the  Roman  people,  together  with  its  peculiar  effects,  has 
fallen  into  disuse  according  to  our  customs  and  that  of 
other  nations  (Grot.  Intro.  1,  pt.  6  ;  Consult.  Juris.  Bat. 
pt.  1,  con.  44;  Gudelinus,  De  jure  Nor.  1.  1,  c.  13,  &c., 


In  the  example  just  given  Groenewegen  merely  refers  to 
the  passage  in  the  Institutes,  and  then  comments  upon  it 
that  it  lias  fallen  into  disuse,  and  quotes  his  authorities. 
Sometimes,  however,  he  adopts  another  method.  In  Inst. 
bk.  2,  tit.  <S,  pr.,  Justinian  lays  down  the  rule  that  he  who 
is  owner  of  a  thing  cannot  always  alienate  it,  whilst  he  who 
is  not  the  owner  may  do  so  under  certain  circumstances,  and 
quotes  as  an  example  that  the  husband  may  not  alienate  the 
prat1'  Jin  a/  (h'tnle,  even  though  it  -had  been  given  to  him 
dotis  causa.  Groenewegen  takes  the  example  here  as  the 
most  important  statement,  and  gives  us  a  short  sketch  of 
the  Roman-Dutch  law  of  community  of  property  arising 
from  marriage  :  "  According  to  our  customs  and  that  of 
other  nations  the  goods  which  belong  to  the  spouses  before 
marriage,  whether  movable  or  immovable,  become  the  com- 
mon property  of  both  as  soon  as  the  marriage  is  celebrated, 
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not  only  quoad  possession,  but  also  quoad  ownership  (Grot. 
Intro,  bk.  2,  pt.  11,  n.  4:  Sande,  2,  5,  5;  Goris,  Advers.  de 
Soc.  conj.  c.  1  et  seq.}."  He  then  continues  to  discuss  the 
law  of  Holland  with  regard  to  this  subject  in  the  cases 
where  nobles  marry  and  where  the  property  owned  by  one 
spouse  consists  of  feudal  property.  He  proceeds  to  discuss 
the  relationship  between  husband  and  wife,  and  tells  us 
that  she  becomes  a  minor  and  that  he  has  the  full  power 
of  alienating  the  goods  of  the  community,  and  ends  up  by 
dealing  with  antenuptial  contracts. 

For  every  statement  he  quotes  his  authority.  In  this  case 
he  not  onl}*  deals  with  the  principle  contained  in  the  section 
of  Justinian,  but  goes  far  beyond  the  text,  and  uses  the 
statement  that  the  Roman  husband  could  not  alienate  the 
praedium  dotale  as  a  text  to  furnish  him  with  the  oppor- 
tunity of  discussing  briefly  the  whole  relationship  between 
husband  and  wife.  Sometimes  different  writers  on  the 
Roman -Dutch  law  have  held  different  views  as  to  whether 
the  Roman  law  had  been  modified  or  not.  In  these  cases 
Groenewegen  states  the  various  views,  adding  the  authorities,, 
and  ends  up  by  expressing  his  own  view.  For  this  he 
usually  relies  on  some  decision  of  the  courts. 

Hendrik  Brouwer  (1625-1683).— Brouwer  was  born  at 
Leyden  in  1625,  where  he  studied  and  took  his  degree.  He 
then  practised  at  the  Bar  and  afterwards  became  a  judge  of 
the  Court  of  Leyden.  He  represented  Leyden  in  the  Council 
at  the  Hague.  His  principal  work  is  an  extensive  treatise  on 
the  law  of  marriage,  called  De  jure  Connubiorum. 

This   work  was  published  in  1664,   and  is  a   monument  of 

research.      The  number  of  authors   referred   to  is   astounding. 
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Though  he  deals  with  the  marriage  laws  of  the  Hebrews, 
Romans,  Germans  and  other  European  nations,  his  main 
object  was  to  expound  the  marriage  laws  of  the  Netherlands, 
and  this  he  does  very  fully  and  in  a  practical  manner.  For 
•every  statement  he  quotes  his  authority,  and  the  various 
decisions  of  the  courts  of  Holland  and  the  other  provinces 
are  cited  to  illustrate  the  text.  The  Canon  law  regarding 
marriage  is  also  fully  dealt  with  and  compared  with  the  law 
of  Holland.  The  work  is  extremely  diffuse — it  consists  of 
some  800  closely  printed  pages — but  contains  a  mass  of  in- 
formation as  to  mediaeval  customs.  He  died  in  1683. 

Simon  van  Leeuwen  (1625-1682).— Simon  van  Leeuwen 
was  born  at  Leyden  in  1625,  and  was  therefore  six  years  old 
when  Grotius  published  his  Introduction.  He  studied  at 
Leyden.  The  first  \vork  published  by  him  was  called  Para- 
titula  Juris  Novissimi.  It  was  dedicated  to  the  burgo- 
masters, schepenen  and  raden  of  the  city  of  Leyden.  In  the 
dedication,  dated  1652,  he  tells  us  that  scarcely  three  years 
had  passed  since  he  had  obtained  his  Meesterschap  in  de 
Regten,  and  that  he  is  presenting  them  with  the  first  fruits 
of  his  versch  en  noch  ongezouten  corded. 

In  the  preface  to  this  work  Van  Leeuwen  points  out 
that  the  law  of  Holland  is  a  substantive  system  of  law,  based 
indeed  upon  the  Roman  law,  but  by  no  means  the  antiquated 
system  of  Justinian  that  prevailed  in  the  middle  ages.  The 
changes  which  had  taken  place  since  the  time  of  Justinian 
were  so  great  and  important  "  that  we  realty  require  a  new 
Emperor  Justinian  in  order  to  do  away  with  what  is  old  and 
abrogated,  and  to  lay  down  anew  and  codify  the  laws  that 
are  in  general  use." 
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He  is  very  careful  to  guard  against  a  spirit  of  reform 
that  would  cast  aside  all  that  time  and  experience  had  taught 
the  world,  though  he  pleads  that  since  the  time  of  Justinian 
the  world  has  altered  its  ideas  and  its  practice,  and  that  it 
was  therefore  necessary  once  more  to  delete  what  had  fallen 
into  disuse,  and  to  set  out  the  changes  that  had  been  intro- 
duced, and  the  new  customs  that  had  gradually  grown  up 
and  been  incorporated  into  the  law  of  Holland.  Eodem 
tnodo  quo  Imperator  in  Institutionibus  suis  breviter  expo- 
suit  et  quod  antea  obtinebat  et  quod  postea  inumbratum 
(Inst.  Proem.  5). 

His  object  is,  therefore,  to  publish  institutes  of  the  law 
of  Holland,  showing  the  laws  that  have  fallen  into  disuse 
and  the  laws  that  obtained  in  Holland  during  his  time.  He 
criticises  severely  the  teachers  of  his  day,  who  taught  the 
Roman  law  as  an  abstract  study,  and  who  forgot  to  instruct 
their  students  in  the  manner  in  which  the  Roman  law  was 
applied  to  the  matters  that  daily  came  before  the  courts.  They 
forgot  that  law  was  not  a  science  that  reached  its  perfection 
in  the  time  of  Justinian,  and  that  it  was  ever  growing  and 
adapting  itself  to  the  new  needs  and  circumstances  of  man- 
kind. At  the  same  time  he  has  no  sympathy  with  people 
who  do  not  treasure  the  vast  experience  of  the  ancient  world 
stored  up  in  the  marvellous  works  of  antiquity,  or  with  those 
who  would  lightly  throw  aside  the  precedents  established  by 
courts  of  justice. 

With  those  commentators,  however,  who  write  long  com- 
mentaries upon  simple  texts,  so  that  in  the  end  we  are  more 
confused  than  edified,  he  has  no  sympathy  whatever.  "  And 

therefore,"  in  the  words  of  Van  Leeuwen,  "I  have  compiled  a 

u-2 
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work  out  of  the  materials  embodied  in  the  whole  of  the 
Roman  jurisprudence  which  is  applicable  to  our  daily  needs 
and  in  constant  use,  together  with  the  law  that  obtains 
to-day  in  our  midst  and  which  is  to  be  found  in  all  sorts  of 
placaats,  handvesten,  privileges,  keuren,  uses,  customs  and 
decisions  of  the  courts  of  justice.  I  have  also  compared  these 
latter  with  the  Roman  law,  and  shown  where  the}'  agree  and 
where  they  differ,  and  in  this  way  I  have  made  a  sort  of 
compendium  of  all  that  may  be  considered  to  belong  to  the 
jurisprudence  of  Holland,  or  rather  to  the  Roman-Dutch 

1  » 

Jaw. 

He  then  goes  on  to  explain  why  he  has  used  the  Dutch 
rather  than  the  Latin  language.  Though  a  great  deal  of 
the  law  of  Holland  is  to  be  found  in  the  Corpus  Juris,  yet 
there  is  outside  of  this  collection  a  vast  body  of  law  of  great 
importance  promulgated  in  the  Dutch  language.  He  does 
not  wish  to  use  the  Dutch  language  as  a  jurist,  differing  in 
that  respect  from  Grotius :  but  he  desires  to  write  in  the 
language  which  is  daily  heard  in  the  courts  of  law  with 
all  the  phrases  borrowed  from  the  French  courts  and  from 
the  Roman  lawyers.  In  other  words,  he  does  not  despise 
the  i'idgo  vocabula  art  if*,  but  uses  them  as  they  were 
actually  used  in  the  living  language  of  a  judge  or  a 
pleader. 

To  the  student  of  the  history  of  the  Roman-Dutch  law 
this  work  of  Van  Leeuwen's  is  of  the  greatest  interest,  for 

o 

there  can  be  no  doubt  that  this  book,  and  not  the  Gensura 
For''nniN,  was  the  basis  of  his  great  work  on  the  Roman- 
Dutch  law.  Pages  and  pages  of  the  Paratitula  are  incor- 
porated verbatim  in  the  Roomsch  HoU<n)d*che  Regt,  published 
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some  sixteen  years  later.  In  classifying  his  subject  he  employed 
a  method  somewhat  different  from  that  usually  adopted  by 
legal  writers.  He  begins  by  dealing  with  law  in  general, 
the  constitutional  law  of  Holland  and  the  law  of  persons.  In 
the  next  book  he  treats  of  the  law  of  procedure,  and  then 
goes  on  to  expound  the  substantive  law  to  which  the  law  of 
procedure  applies.  That  this  is  an  inconvenient  and  incorrect 
method  he  recognises  in  his  Roman-Dutch  Law,  and  there- 
fore abandons  it  in  his  great  work,  where  he  deals  first  with 
the  substantive  and  then  with  the  adjective  law. 

His  next  work  of  importance,  the  Censura  Forensis  theore- 
tico-practica  id  est  totius  juris  civilis  Romani  usuque  recepti 
et  practici  methodica  collatio,  was  published  in  1662.  It  is 
usually  known  as  the  Censura  Forensis.  Although  Van 
Leeuwen  had  written  a  text-book  in  Dutch,  he  felt  that 
there  was  a  need  for  a  treatise  on  the  Roman-Dutch  law  in 
Latin,  inasmuch  as  Latin  was  still  the  accepted  medium  for 
legal  education.  He  therefore  wrote  his  Censura  Forensis 
in  Latin.  The  object  of  the  work  was  to  give  in  a  con- 
nected form  the  principles  of  the  Roman  law  that  con- 
stantly occurred  in  practice,  and  to  show  in  what  way  they 
had  been  modified  by  custom,  judicial  decision  and  legis- 
lation. He  divided  the  subject-matter  into  two  parts.  In  the 
first  he  dealt  with  substantive  law  and  in  the  second  with 
the  law  of  procedure. 

Van  Leeuwen  tells  us  that  his  object  in  writing  the 
Censura  Forensis  was  to  bring  within  a  moderate  compass 
so  much  of  the  Roman  law  as  was  necessary  for  the  due 
comprehension  of  the  common  law  of  Holland,  together  with 
the  important  modifications  which  had  grown  up  in  Holland 
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from  the  earliest  times.  He  inveighs  bitterly  against  those 
commentators  who  have  written  such  lengthy  disputations 
upon  minor  details  that  they  have  forgotten  the  fundamental 
principles  of  our  law.  He  wishes  to  do  away  with  long  com- 
mentaries and  controversies,  and  to  produce  a  work  which 
will  deal  with  the  whole  field  of  living  law.  Into  this, 
however,  he  incorporates  so  much  of  the  ancient  law  that 
the  student  is  able  to  trace  the  connection  between  the  new 
and  the  old,  and  to  perceive  clearly  the  principles  upon 
which  rests  the  living  law  of  the  Netherlands.  He  discards 
the  disputations  of  the  scholiasts  quae  (id  rein  ipsum 
iixiimque  parum  aut  nikil  conferunt. 

The  work  opens  with  an  introductory  chapter  (prolego- 
mevtt),  in  which  he  gives  a  summary  of  the  more  important 
jurists  from  the  time  of  Q.  Mucius  Scaevola  to  his  own  day. 
In  dealing  with  the  commentators  who  preceded  Cujacius, 
Donellus  and  Duarenus,  he  speaks  of  their  works  as  ingentes 
immanes  et  insuiin*  juris  scholaxtici  commentarios ;  of  the 
three  commentators  mentioned  he  speaks  with  the  greatest 
respect.  In  dealing  with  the  writers  on  the  law  of  the 
Netherlands  he  specially  mentions  Grotius,  vir  incompara- 
ilix,  Gudelinus,  Christ inaeus,  Damhouder,  Merula  and  Groene- 


wegen. 


In  the  Censura  Forensis  he  deals  at  far  greater  length 
with  the  Roman  civil  law  than  we  find  either  in  the  Para- 
tit  ula  on  in  the  Roomsch  Hollandsche  Regt ;  at  the  same 
time  he  gives  a  very  lengthy  and  accurate  account  of  the 
modifications  which  the  Roman  law  had  undergone  in  the 

o 

Netherlands  and   in   the   neighbouring   States,   more   especially 
in    France.      On    account    of    its    methodical    exposition    the 
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Gen  sura  Forensis  has  always  held  a  high  place  amongst  the 
Roman-Dutch  law-books. 

In  1663  he  published  an  edition  of  the  Corpus  Juris: 
with  the  notes  of  Godofredus,  which,  on  account  of  its  ac- 
curacy and  excellent  workmanship,  has  always  beeen  con- 
sidered an  edition  of  great  merit.  In  1665  he  published  in 
Dutch  a  text-book  for  notaries  called  the  Nederlandse  Praktyk 
ende  Oeffening  der  Notarissen.  This  small  work  dealt  with 
so  much  of  the  law  as  a  notary  was  expected  to  know.  As 
it  was  intended  to  be  a  practical  hand-book,  it  contained  all 
such  forms  and  precedents  as  were  usually  adopted  by  the 
notaries  of  his  day.  The  matter  is  treated  by  way  of 
question  and  answer,  and  the  book  was  the  precursor  in 
form  and  substance  of  Wassenaars'  and  of  Lybrecht's  Notarial 
Practice. 

About  the  same  time  he  published  a  small  work  in  Dutch 
on  the  civil  and  criminal  practice  of  the  courts,  called  the 
Manier  van  Procedeeren  in  Civiele  en  Crimineele  Saaken* 
He  also  published  a  treatise  on  the  origin  of  the  nobles  and 
well-born  in  Holland,  and  a  work  on  the  Gostuyinen  van 
Rliijnland. 

In  1664  he  first  published  his  greatest  work,  Het  Roomsch 
Hollandsche  Regt,  in  which  the  Roman  law  is  briefly  set  out  and 
the  Netherlands  law  in  full.  In  support  of  his  statements  he 
quotes  the  various  ordinances,  placaats,  handvesten,  keuren,  cus- 
toms and  decisions  of  the  courts  of  Holland  and  the  surround- 
ing territories.  As  I  have  said  before,  this  was  based  upon 
the  Paratitida.  It  was,  however,  a  work  of  much  larger- 
scope  and  better  method.  Immediately  after  its  publication 
it  took  a  place  in  the  legal  literature  of  Holland  second  only 
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to  the  Introduction  of  Grotius.  It  was  written  in  Dutch, 
and  this,  no  doubt,  had  a  great  deal  to  do  with  its  popu- 
larity. The  great  difference  between  the  Introduction  of 
Grotius  and  the  work  of  Van  Leeuwen  is  that  the  former- 
states  succinctly  the  principles  of  the  law  of  Holland  with 
hardly  any  comment  or  references,  whilst  the  latter  deals  at 
greater  length  with  the  historical  development  of  the  law,  and 
with  the  various  decisions  that  have  helped  to  establish  the 
customary  law  of  the  Netherlands.  Grotius  confines  himself 
almost  entirely  to  the  law  of  Holland,  whilst  Van  Leeuwen 
is  constantly  bringing  in  the  law  of  the  various  provinces  as 
well  as  the  law  which  in  his  day  obtained  in  France  and 
other  neighbouring  territories. 

In  many  respects  Van  Leeuwen's  Roman-Dutch  Law  may 
be  likened  to  the  Commentaries  of  Blackstone.  In  his  intro- 
duction or  korte  inhowl  he  gives  a  resume  of  the  whole 
work.  This  forms  an  excellent  sketch  in  parvo  of  the  whole 
field  of  Roman-Dutch  law,  and  it  is  a  pity  that  Mr.  Justice 
Kotze  in  his  excellent  translation  has  left  out  this  introduc- 
tion. Let  us  hope  that  it  may  be  inserted  when  a  new 
edition  of  this  translation  appears.  Necessarily,  of  course, 
the  Roman-Dutch  Law  and  the  Censuru  Forensis  have  a 
great  deal  in  common,  for  both  works  treat  of  the  same 
subject. 

There  is,  however,  a  considerable  difference  between  them, 
and  it  is  a  great  mistake  to  imagine  that  they  are  similar  in 
substance  and  differ  only  in  language.  The  difference  between 
the  two  works  arises  mainly  from  the  fact  that  their  scope 
is  not  the  same.  The  Roman-DtitcJt  Laiu  was  chiefly  intended 
for  the  use  of  practitioners  in  the  courts  of  Holland  and 
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West  Friesland.  Van  Leeuwen  was  Registrar  of  the  Court 
of  Holland  when  the  Roman-Dutch  Law  was  published.  The 
Cetisura  Forensis  dealt  with  the  development  and  modification 
of  the  Roman  law  not  only  in  Holland,  but  also  in  the  neigh- 
bouring provinces  and  States. 

I  will  illustrate  this  difference  by  taking  the  law  of  suc- 
cession ab  intestato  as  an  example.  In  the  Censura  Forensis 
Van  Leeuwen  begins  by  giving  us  an  account  of  the  Roman 
law  of  intestate  succession ;  he  then  tells  us  that  this  forms 
the  basis  of  the  law  of  succession  in  a  great  number  of 

o 

States,  but  that  each  State  has  introduced  its  own  statutory 
peculiarities.  He  next  deals  with  the  difference  in  the  suc- 
cession to  movables  and  immovables  introduced  by  private 
international  law  or  comity.  Xext,  lie  proceeds  to  discuss  the 
order  and  degree  of  the  succession  of  descendants  and  ascend- 
ants, and  refers  to  the  rules  observed  in  Saxony,  Holland, 
Germany  and  Savoy.  When  he  comes  to  speak  of  the  order 
of  succession  of  collaterals  his  field  of  view  becomes  very 
large,  and  he  discusses  the  laws  of  Holland,  Flanders,  Bra- 
bant, the  southern  provinces  of  the  Netherlands,  Spain,  France 
and  Germany.  Not  content  with  a  general  review,  he  deals 
with  the  specific  statutes  of  the  cities  of  Antwerp,  Utrecht, 
Mechlin,  Bergen  op  Zoom,  Brussels  and  Liege.  He  then  de- 
votes a  special  chapter  to  the  statutory  succession  ab  intentato 
in  Holland  and  Zeeland  and  the  Politique  Ordonnantie  of  1580. 
Other  chapters  are  devoted  to  the  statutory  succession  of  the 
diocese  of  Utrecht  and  the  duchies  of  Gelderland,  Zutpheu  and 
Overijssel,  Brabant,  Liege  and  Flanders.  Having  completed 
his  review  of  the  provinces  and  cities  of  the  Netherlands,  he 
proceeds  to  discuss  in  extenso  the  statutory  law  of  succession 
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in    France,    England,    Scotland,    Spain,    Italy,    Prussia,    Poland 
and  Hungary. 

This  part  of  the  Censura  Forensis  may  therefore  be 
described  as  a  treatise  on  the  law  of  intestate  succession  as 
it  obtained  in  the  various  countries  of  Europe.  The  method 
employed  may  be  considered  a  commentary  on  the  Roman 
intestate  succession  as  adopted  and  modified  by  the  various 
statutory  and  municipal  laws  of  the  countries  and  cities  of 
Europe.  The  law  of  the  intestate  succession  of  Holland  and 
Zeeland  forms  but  a  small  part  of  the  whole.  If  we  turn  to 
the  Roiiui.n-Dutclt  Law  the  difference  in  the  treatment  of  the 
subject  becomes  very  apparent.  In  the  latter  work  he  deals 
almost  exclusively  with  the  laws  of  Holland  and  Zeeland,  the 
Aasdoms  recht  and  Schependoins  recht,  and  only  refers  very 
briefly  to  the  systems  prevailing  in  other  parts  of  the  Nether- 
lands. In  fact  he  specifically  states  at  the  end  of  the  13th 
chapter :  '  In  the  district  of  Utrecht  and  Gelderland  the 
written  laws  are  mostly  followed  :  but  it  is  not  our  intention 

i/ 

to  treat  specially  of  these  laws." 

I  have  taken  the  law  of  intestate  succession  because  there 
the  difference  in  treatment  is  most  marked,  but  I  might 
equally  well  have  chosen  marriage,  guardianship,  testaments 
or  any  other  of  the  great  branches  of  law.  The  best  edition 
of  the  Censura  Forensis  is  that  of  De  Haas  (1741),  and  of 
the  Roman-Dutch  Law  there  is  no  edition  to  be  compared 
with  that  of  Decker  (1780).  Decker  has  not  only  edited  the 
Roman-DutcJt  Law,  but  added  to  it  a  body  of  most  valuable 
notes,  by  which  the  book  was  brought  up  to  date.  There  are 
two  English  translations,  one  executed  in  Ceylon  about  1820, 
and  the  translation  by  Mr.  Justice  Kotze.  The  former  is 
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seldom  met  with,  as  it  is  out  of  print,  whilst  the  latter  is  so 
excellent  a  translation  that  there  is  no  excuse  for  neglecting 
Van  Leeuwen  as  an  exponent  of  the  Roman-Dutch  law. 

If  we  compare  the  work  of  Grotius  with  that  of  Van 
Leeuwen  we  cannot  help  recognising  that  the  former  writer 
is  a  greater  genius,  and  that  his  style  and  method  are 
superior.  At  the  same  time  Van  Leeuwen  takes  a  high 
place  in  the  history  of  Roman-Dutch  law.  Though  his  work 
is  undoubtedly  based  on  that  of  Grotius,  he  has  treated  his 
subject  in  a  clear,  full  and  methodical  manner,  and  con- 
siderably added  to  the  work  of  his  predecessor.  He  has 
given  us  more  of  the  history  of  the  Roman-Dutch  law  than 
Grotius,  and  his  treatment  of  case  law  and  statute  law  is 
wider  and  fuller  than  that  of  the  older  writer.  Moreover, 
he  brought  the  law  up  to  date  and  pointed  out  how  it 
had  been  altered  since  the  time  of  Grotius. 

In  Holland  he  was  always  regarded  as  a  classic,  and  later 
writers  like  Voet  and  Bynkershoek  always  quote  him  with 
respect  as  an  authority  of  great  weight.  In  the  Cape 
Colony  and  in  the  Privy  Council  his  works  have  been  held 
in  high  esteem,  wdiilst  the  Transvaal  Republic  recognised  his 
Roman-Dutch  Law  as  one  of  the  three  authoritative  sources 
of  our  law.  Van  Leeuwen  died  in  1682,  when  Jan  Voet  was 
thirty-five  years  old. 

Someren  (1634-1706).— Johan  van  Someren  was  born 
at  Utrecht  in  1634.  He  was  a  pupil  of  Antonius  Matthaeus, 
and  afterwards  went  to  Paris  to  continue  his  legal  studies. 

O 

He  returned  to  Utrecht,  where  he  became  a  judge  of  the 
Utrecht  Court.  He  died  in  1706.  His  chief  works  are  Trac- 
tatus  de  Jure  Novercarum  and  Tractatiis  de  Repraesentatione. 
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Abraham  a  Wesel  (1 635-- 1680). —Abraham  a  Wesel 
was  born  at  Bominel  in  1635.  He  was  a  pupil  of  Antonius 
Matthaeus  at  Utrecht,  and  took  his  degree  at  that  university. 
In  166!)  he  became  advocate-fiscal  of  the  province  of  Utrecht, 
and  died  in  1680.  He  was  a  great  authority  not  only  on 
the  law  of  Utrecht,  but  also  on  the  law  of  Holland,  and 
is  constantly  quoted  by  Voet. 

His  chief  works  are :  (1)  Commentarius  ad  Novellas 
Constitutiones  Ultrajectinas,  dealing  almost  entirely  with 
the  law  of  Utrecht;  (2)  Tractutus  de  Connubiali  Societate 
bonorum  et  Pacti*  dot  alii  m,*,  which  is  one  of  the  recognised 
authorities  on  the  law  of  community  of  goods  and  antenup- 
tial contracts,  and  ranks  with  the  works  of  Brouwer  and 
Rodenburg :  it  deals  with  community  of  goods  in  the  Nether- 
lands generally,  and  is  not  confined  to  the  law  of  Utrecht. 
(3)  Tmett'.tiis  de  Remissione  Mercedis.  These  works  were 
all  collected  in  one  volume  and  published  in  Ghent  in 
1729. 

Antonius  Matthaeus  III  (1635-1710).— Antonius 
Matthaeus  III  was  a  son  of  the  famous  Matthaeus.  He  was 
also  a  lawyer  of  great  repute,  and  became  professor  of  law 
at  Utrecht,  Groningen  and  Leyden.  He  was  born  in  1635, 
and  died  in  1710.  He  is  better  known  as  an  historian  than 
as  a  jurist,  though  his  work  on  Evidence  (De  Probationibus) 
was  lono;  the  standard  work  on  Evidence  in  the  Dutch  law 

O 

courts.  His  chief  works  are  the  Observationes  Reru/m  Judi- 
catarwin  and  the  De  Nobilitate  Principibus,  &c.,  Hollandlae 
et  Ultrajectinae.  He  was  a  friend  of  Jan  Voet,  who  delivered 
the  funeral  oration  over  his  grave. 

Ulrich    Huber    (1636  1694).  --  Ulrich    Huber    was   de- 
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scended  from  a  Swiss  family.  His  grandfather  entered  the 
military  service  of  the  Netherlands.  TTlrich  was  born  at 
Dokkum  in  1636.  He  studied  at  the  universities  of  Franeker 
and  Utrecht.  In  1657  he  became  professor  of  law  at  the 
University  of  Franeker.  He  was  twice  offered  the  chair  of 
law  at  Leyden,  but  refused  each  time.  He  was  afterwards 
appointed  as  a  member  of  the  Provincial  Court  at  Leeu- 
waarden,  but  shortly  before  his  death  he  returned  to 
Franeker.  He  died  in  1694,  or  four  years  before  Voet 
pubished  his  Commentary. 

Ulricli  Huber  was  regarded  as  one  of  the  first  rank 
in  the  Dutch  school  of  law.  His  principal  works  are  De 
Jure  Civitdtis  ;  Praelectiones  Juris  Civili* ;  Digressions 
Justini.il nine ;  Eunomia  Romana ;  and  the  Hedendaegse 
Rechtsgeleertheyt  zoo  elder*  als  in  Frieslandt  gebruikelyk. 
In  addition  to  these  works  he  wrote  a  considerable  number 
of  works  on  theological  and  philosophical  subjects.  Of  his 
legal  works  the  most  important  are  the  Praelectiones  ad 
Pandectas,  the  Praelectiones  ad  Institutiones,  or,  as  the}* 
are  called  collectively,  the  Praelectiones  Juris  Civilis,  and 
the  Hedendaagsche  Rechtxgeleerdheid. 

The  Praelectiones  form  a  commentaiy  on  the  Digest  and 
Institutes,  in  which  Huber  briefly  points  out  the  modifica- 
tions of  the  Roman  law  introduced  into  the  Netherlands. 
His  most  important  work,  however,  for  the  student  of 
Roman-Dutch  law  is  the  Hedendaagsche  RechtsgelecrdJi.eid, 
or  Treatise  on  the  Roman-Dutch  Law.  As  Huber  was  a 
judge  of  the  Provincial  Court  of  Friesland,  his  work  was 
intended  principally  for  Frisian  lawyers  and  law  students ; 
but  inasmuch  as  he  did  not  confine  himself  to  an  exposition 
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of  the  law  of  Friesland,  but  of  the  Roman-Dutch  law  as 
in  vogue  in  the  Netherlands,  it  has  always  been  regarded 
as  a  work  of  great  value  and  of  high  authority. 

The  best  edition  is  the  one  edited  by  his  son  Zacharias 
Huber,  who  added  considerably  to  the  work  of  his  father. 
The  work  is  written  in  Dutch,  and  the  language  used  is  so 
simple  and  clear  that  it  presents  no  difficulty  to  any  one 
acquainted  with  modern  Dutch.  As  the  work  was  intended 
for  Frieslanders,  the  decisions  of  the  Frisian  courts  are  freely 
quoted,  more  especially  those  contained  in  the  Deeisiones  of 
Sande.  Inasmuch  as  the  Roman  law  was  less  modified  in 
Friesland  than  in  the  other  provinces  of  the  Netherlands,  it 
is  not  surprising  to  find  in  the  Hrdendaagsche  RecJdsgeleerdheid 
a  great  deal  of  pure  Roman  law.  Ulrich  Huber,  however, 
did  not  confine  himself  to  the  law  that  obtained  in  Friesland, 
and  his  work  was  therefore  held  in  high  esteem  over  the 
whole  of  the  Netherlands.  Originally  published  in  1686,  it 
had  reached  a  fourth  edition  in  1742,  when  it  had  become 
one  of  the  acknowledged  authorities  on  the  modern  Roman- 
Dutch  law.  The  work  is  divided  into  six  books  or  divisions. 
The  first  three  books  deal  with  the  substantive  law.  The 
arrangement  is  orderly  and  methodical,  and  follows  to  a  large 
extent  the  method  of  exposition  adopted  by  Grotius.  In  the 
fourth  book  he  deals  with  public  law,  and  especially  with 
the  constitution  and  jurisdiction  of  the  various  courts.  The 
fifth  book  is  devoted  to  the  practice  and  procedure  of  the 
courts,  whilst  the  sixth  book  deals  with  the  criminal  law. 

To  the  student  acquainted  with  the  Dutch  language  this 
book  of  Huber  will  be  found  extremely  useful,  as  its  language 
and  style  are  more  modern  than  the  works  of  Grotius  or  Van 
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Leeuwen.  It  is  a  great  pity  that  so  lucid  an  exposition  of 
the  modern  Roman-Dutch  law,  and  so  important  a  law-book, 
has  not  yet  been  translated  into  English. 

The  fact  that  Huber  was  a  Frisian  judge,  and  that  a 
great  deal  of  this  work  deals  with  Frisian  law,  has  led  many 
to  assume  that  his  work  is  not  of  great  use  as  an  authority 
in  the  courts  of  South  Africa,  but  this  view  appears  to  me 
quite  erroneous.  Although  Huber  deals  extensively  with  the 
Roman  law,  his  exposition  of  that  law  is  not  purely  academical, 
but  pre-eminently  practical,  and  consequently  we  learn  from  him 
how  the  Roman  law  was  applied  in  the  Netherlands  to  the 
questions  that  were  daily  brought  before  the  courts.  With 
Huber,  therefore,  the  Roman  law  is  not  an  antiquated  system 
of  law,  but  a  system  that  was  applied  in  his  day  to  the 
solution  of  legal  problems.  Except,  therefore,  in  those  matters 
where  the  Frisian  law  differs  from  the  law  of  Holland,  Huber 
is  an  excellent  guide,  and  his  masterly  way  of  dealing  with 
his  subject  makes  him  a  very  attractive  writer. 

Pieter  Bort. — Pieter  Bort  flourished  during  the  middle  of 
the  seventeenth  century.  He  was  born  at  the  Hague  and 
practised  there  as  an  advocate.  He  was  one  of  the  leading 
legal  practitioners  of  his  day.  His  chief  works  are :  Tractaat 
van  de  Hollandsche  Leenen ;  Tractaat  van  Crimineele  Zaken ; 
Tractaat  van  de  Domeijnen  van  Holland ;  Tractaat  van  Gom- 
plaincte ;  and  Tractaat  van  Arresten.  The  last  is  perhaps 
his  best-known  work.  He  died  about  the  end  of  the  seven- 
teenth century. 


CHAPTER   XXXIT. 

WRITERS   OF  THE   SEVENTEENTH    AND    EIGHTEENTH 

CENTURIES. 

Johannes    Voet    (1647-1713).  --  Johannes    Voet    was    the 
son   of    Paul   Voet.      He   was   born   on   the   3rd   October,    1647, 
at  Utrecht.      He    studied   and   took   his   degree   in  law   at    the 
university    of    his    birthplace,    and     became    law    lecturer    at 
Herborn    in    1674.       From    Herborn    he    went    to    Utrecht    in 
1681    as   professor  of   law.      A  few  years  later  he   was  elected 
to    the    law    professorship    of    Leyden    University,    and    there 
he    remained    until    his    death    in    1713.      For    thirt}^  years   he 
occupied   the   chair  of   law  in  that   university.      He  was  twice 
elected    Rector    Magnificus.      His    principal    legal    works    are : 
Commentaries  ad  Pandectas,  first   published   in    1698 :    Com- 
pendium juris  adjectis  differentiis  juris  Civilis  et  Canonici, 
1682 :    De    Usufructu,   1704 :    Elementa  juris  secundum  ordi- 
nem  Inst.  Just. ;    De  familia  erciscunda  :    De  jure  Militari  ; 
and   the  De  Tutoribus.      The  great  work  of  John  Voet  is  the 
Commentary    to   the  Digest,  or,   as    it    is    called    in    Latin,   the 
Commentarius  a,d  Pandectas.      He   tells   us   in   the   title   page 
that    he    intends    to    treat    not    only    of    the    principles    of   the 
Roman    law    and    the    well-known   controversies    on    that    sub- 
ject,  but  also  of    the   law   that   obtained   in    his  day  and   that 
was  practised   in   the    law   courts.      His    method    of   exposition 
is    one    that   had    been    adopted    by   the   Italian  jurists  of    the 
twelfth   and   thirteenth  centuries,  and  copied   by  all   the   great 
professors  of  law  in  the  universities  of  western  Europe.      The 
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commentators  on  the  Roman  law  had  adopted  two  principal 
methods  of  exposition.  The  one  method  was  to  examine 
critically  Institutes,  Digest  or  Code,  and  to  expound  lex  by  lex. 
The  text  of  each  paragraph  was  annotated  and  explained,  and 
compared  with  similar  passages  in  the  rest  of  the  Corpus 
Juris.  Of  this  method  of  exposition  the  works  of  Brun- 
nemann  on  the  Pandects  and  on  the  Code  afford  an  excellent 
example.  Cujacius  and  Donellus  have  also  done  a  great  deal 
of  work  of  this  description.  The  other  method,  the  more 
usual  one  in  the  seventeenth  century,  was  to  take  a  title  of 
the  Digest,  and  then  to  expound  the  law  upon  the  subject- 
matter  of  the  title  in  a  systematic  and  methodical  manner. 
The  commentator  who  adopts  this  method  does  not  confine 
himself  to  the  Digest,  but  brings  in  the  Institutes,  Code  and 
Novels  in  order  to  make  his  treatise  as  complete  as  possible. 
Where  questions  of  law  arise,  upon  which  former  jurists  have 
held  different  views,  these  controversial  matters  are  discussed, 
and  usually  one  or  other  opinion  is  adopted.  This  is  the 
method  followed  by  Zoesius,  Noodt,  Voet  and  a  great  many 
others.  Voet,,  however,  differs  from  most  of  the  other  Dutch 
commentators  on  the  Pandects  in  his  thorough  and  masterly 
exposition  of  the  Roman-Dutch  law  as  it  obtained  in  his  day. 
He  was  not  satisfied  with  a  mere  academic  treatise  on  the 
civil  law,  but  he  showed  how  that  law  should  be  applied  to 
the  affairs  of  everyday  life,  and  how  it  was  actually  practised 
in  the  courts  of  Holland  and  the  adjoining  provinces.  Into 
his  treatise  on  the  Roman  law  he  wove  the  legislation  of  the 
United  Provinces  which  had  altered  or  modified  the  civil  law, 
the  decisions  of  the  courts  which  had  interpreted  the  law, 

and    the    disputes    on    controverted    points    of    law    which    had 
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been  ventilated  in  the  courts  or  in  the  works  of  Dutch  and 
other  jurists.  Voet's  Commentary  on  the  Pandects  is  there- 
fore just  as  much  a  treatise  on  the  law  of  Holland  as  the 
Introduction  of  Grotius  or  the  Roman-Dutch  Law  of  Van 
Leeuwen. 

As  Voet  was  a  professor  at  the  University  of  Leyden,  and 
as  his  Commentary  was  used  by  him  for  teaching  law  at  the 
university,  he  did  not  use  the  Dutch  language  as  Grotius  and 
Van  Leeuwen  had  done,  but  wrote  in  Latin,  then  the  language 
in  which  almost  all  university  teaching  was  conducted.  In 
explaining  his  subject  Voet  usually  gives  us  the  Roman  law 
first  and  then  passes  over  to  the  Roman-Dutch  law.  The 
words  sed  nostris  moribus  are  generally  used  to  mark  the 
transition. 

His  conception  of  law  is  as  a  rule  the  same  as  that  of 
Grotius,  and  he  constructs  his  whole  system  upon  the  Law  of 
Nature  as  a  foundation.  He  tells  us  that  if  we  look  back 
to  the  remotest  times  of  the  history  of  our  race  we  shall 
find  that  in  no  place  and  in  no  time  did  the  race  exist  with- 
out laws  regulating  what  is  right  and  honourable.  After  the 
Fall  of  Man  we  lost  our  full  knowledge  of  what  was  right, 
but  we  retained  sparks  of  the  principles  of  what  was  just 
and  proper.  "  Thus  there  remained  in  the  hearts  of  men 
some  remnants  of  an  imprinted,  inborn  divinity;  some  rules 
of  justice  and  equity,  divinely  ingraven  and  inborn,  dictating 
unto  each  one  what  was  lawful  and  what  unlawful,  what  to 
do  and  what  to  avoid"  (I,  1,  1).  He  then  discusses  a  number 
of  more  or  less  mythical  law-givers  in  order  to  show  how 
•every  nation  had  some  conception  of  law,  and  passes  over 
somewhat  abruptly  to  the  sources  of  the  Roman  law. 
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He  next  explains  the  plan  of  his  own  work.  "  I  thought 
that  it  would  be  a  useful  labour  if  I  should  illustrate  the  fifty 
books  (of  the  Pandects)  by  a  commentary,  and  also  weave 
into  the  definitions  of  the  Roman  law  such  amendments,  addi- 
tions or  interpretations  as  have  been  adopted  by  us  and  by 
neighbouring  nations  owing  to  change  of  circumstances.  Any 
one  who  considers  that  laws  have  their  day  and  perish  will 
agree  that  a  great  deal  of  the  explanation  of  the  civil  law 
would  lose  its  value  if  the  exposition  of  the  modern  law 
were  omitted,  for  much  of  what  was  formerly  considered 
wrong  is  now  considered  right :  what  was  formerly  forbidden 
is  now  allowed  ;  moreover,  it  must  be  borne  in  mind  that  in 
settling  disputes  amongst  litigants  the  law  of  Justinian  no 
longer  holds  the  foremost  place." 

Voet  is  never  tired  of  telling  us  how  important  it  is  to 
the  jurisconsult  to  study  carefully  both  the  theory  and  the 
practice  of  the  law.  He  quotes  with  approval  a  saying  of 
Pinellus  that  theory  without  practice  can  give  no  solid  know- 
ledge of  law,  and  that  practice  without  theory  makes  but  a 
sorry  lawyer.  It  is  this  intimate  acquaintance  with  both  the 
theory  of  the  civil  law  and  the  practice  of  the  courts  of 
Holland  which  has  made  the  Comme.ntary  of  Voet  a  work  so 
useful  both  to  the  teacher  and  to  the  practitioner.  His  method 
is,  however,  not  always  all  that  is  to  be  desired,  and  his  man- 
ner of  treating  a  subject  not  always  so  clear  and  methodical 
as  that  of  Grotius.  I  shall  take  his  first  book  as  an  example 
of  what  I  mean.  When  we  consider  Grotius'  explanation  of 
natural  law  either  in  his  Introduction  or  in  his  Law  of 
Nations  we  grasp  his  meaning  at  once,  for  he  proceeds  step 

by  step    and    gradually  unfolds    his    subject.       If    we    turn    to 
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Voet's  exposition  of  the  same  subject  we  find  that  he  is  diffuse, 
and  that  he  does  not  unfold  his  subject  with  the  same  mathe- 
matical precision  and  method.  He  begins  with  our  inborn 
sense  of  what  is  right  and  wrong.  He  then  refers  to  the 
scope  of  his  work.  He  then  treats  of  the  sources  of  the 
Roman  law  and  its  authority  in  Holland.  After  this  he  re- 
verts to  the  philosophy  of  the  law,  discusses  what  is  aequum 
et  honum,  and  when  equity  should  be  allowed  to  interpret 
the  law.  He  then  returns  to  a  consideration  of  justice  and 
the  natural  law  (JHH  naturale)  of  Ulpian  (what  nature  has 
imprinted  in  all  animals),  and  then,  without  distinguishing 
his  terms,  he  passes  on  to  a  consideration  of  the  Law  of 
Nature  as  defined  by  Aristotle  and  the  schoolmen.  He  then 
proceeds  to  discuss  the  Law  of  Nations,  and  lastly  the  civil 
law.  If  we  compare  this  with  the  treatment  of  Grotius  we 
find  that  Voet  does  not  advance  step  by  step  like  the  former, 
and  that  he  does  not  work  on  the  same  methodical  plan.  It 
may  be  said  that  Grotius  wrote  a  manual  whilst  Voet  was 
writing  a  commentaiy,  and  that  therefore  the  former  could 
afford  to  be  much  more  concise  and  methodical.  This  no 
doubt  is  true  to  a  great  extent,  but  it  does  not  take  us  away 
from  the  fact  that  Grotius'  manner  of  exposition  is  more 
methodical  and  more  sj^steinatic.  There  is  much  more  in 
\'<>et  than  there  is  in  Grotius,  but  what  there  is  in  Grotius 
is  much  more  concise  and  much  more  methodically  arranged. 

Voet  shows  us  repeatedly  in  his  Coin mentary  that  he  was 
no  narrow,  hide-bound  lawyer  seeking  refuge  in  forms  and 
technicalities  so  dear  to  timid  men  of  weak  intellect.  He 
recognised  law  as  a  science  and  an  art,  and  not  merely  a 
bundle  of  unconnected  rules  which  had  to  be  applied  to 
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every  case  in  a  stereotj^ped  and  rigid  manner.  Every  page 
of  Voet's  great  Commentary  shows  us  how  he  strove  to  get 
at  the  reason  of  every  lex  of  the  Digest,  and  how  he  analysed 
every  case  to  get  at  the  underlying  principle.  The  verbal 
quibbles  of  the  older  commentators  had  no  charm  for  him. 
Whenever  he  discusses  a  point  of  law  that  has  been  the 
subject  of  controversy  he  sifts  the  grain  from  the  chaff,  and 
allows  his  strong  common  sense  and  practical  view  of  the 
affairs  of  men  to  guide  him  to  his  conclusion.  We  may  not 
always  agree  with  his  view,  but  we  must  always  acknowledge 
that  his  reasoning  is  keen,  logical  and  practical.  We  may 
not  accord  to  him  the  highest  place  as  a  methodical  expounder 
of  the  law,  but  we  cannot  deny  to  him  an  inimitable  power 
of  interpreting  the  law  on  any  particular  point. 

If  we  compare  Voet  as  an  interpreter  of  the  law  with  the 
older  commentators,  we  are  struck  with  his  practical  sense  as 
compared  with  their  dialectical  subtlet}?".  The  range  of  our 
knowledge  on  many  subjects  is  far  greater  than  that  of  Voet, 
and  therefore  no  doubt  there  are  many  propositions  in  the 
Commentary  which  we  cannot  accept  to-day ;  but  when  we 
consider  how  slowly  and  amidst  what  difficulties  science  has 
advanced,  and  how  our  horizon  has  gradually  widened,  we 
need  not  be  surprised  at  these  shortcomings.  That  Voet  dis- 
cusses whether  a  lessee  can  quit  the  house  he  has  hired 
because  he  believes  it  to  be  haunted,  is  110  reason  for  con- 
sidering him  antiquated  and  redolent  of  the  middle  ages. 
Haunted  houses  have  not  yet  gone  quite  out  of  fashion,  and 
ghosts  are  still  familiar  objects  in  many  quarters.  Though 
we  do  not  cancel  a  lease  on  account  of  ghosts,  we  still  believe 
many  strange  and  improbable  things.  The  basis  of  legal 
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interpretation  has  been  and  always  will  be  common  sense 
and  an  intimate  knowledge  of  human  nature  and  of  the 
affairs  of  men.  In  every  title  Voet  shows  us  that  he  possessed 
a  sane  common  sense,  and  that  he  was  intimately  acquainted 
with  man  and  his  affairs.  His  philosophy  was  not  the 
philosophy  of  our  century,  and  he  often  confused  Morality 
and  Law,  because  the  foundation  of  his  legal  system  was  the 
Aristotelian  Law  of  Nature :  but  his  ethics  were  of  a  hisfh 

& 

order,  and  therefore  when  he  strove  to  make  the  law  con- 
form to  his  idea  of  what  was  ethically  right  he  appeals 
strongly  to  our  sense  of  justice. 

I  have  said  before  that  Voet  is  alwaj's  strong  in  the 
interpretation  of  the  law.  Let  me  illustrate  that  by  a  single 
example.  Equity  has  been  constantly  resorted  to  by  strong 
judges  in  order  to  alter  the  formal  or  antiquated  element  in 
the  common  law,  and  by  weak  judges  in  order  to  avoid 
what  would  appear  to  them  a  harsh  rule  of  law.  Voet  has 
shown  us  with  admirable  sense  what  equity  is  and  when  it 
should  be  invoked.  The  lex  of  the  Code  (3,  1,  8)  has  it: 
Placuit  in  omnibus  rebus  praecipuain  esse  justitiae  aequi- 
tatisque  quain  stricti  juris  rationem,  and  this  is  the  lex 
which  has  been  so  often  relied  upon  to  show  that  equity  is 
more  important  than  strict  law. 

Voet  compares  this  with  an  expression  of  Paulus  in  D. 
39,  3,  2,  5,  where  the  latter  says :  Haec  aequita*  suggerit  etsi 
jure  deficiamur.  Paulus  is  dealing  with  a  case  where  the 
stricti  juris  actio  of  aquae  pluviae  arcendae  would  not 
apply,  but  where  an  action  based  on  analogy  or  a  utilis 
ai-tio  should  be  granted.  Here  there  is  no  conflict  between 
equity  and  law,  for  the  decree  of  the  praetor  was  as  effective 
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as  the  decree  of  the  magistrate.  There  were  two  ways  in  Rome 
of  attaining  the  same  end,  but  both  ways  ended  in  a  decree 
according  to  the  rules  of  law  administered  in  the  particular 
court.  Equity  did  not  therefore  mean  some  varying  idea  of 
justice  which  if  rightly  understood  would  supplant  the  law,, 
but  it  meant  those  rules  of  law  which  were  followed  in  the 
court  of  the  praetor.  The  judge,  Voet  points  out,  must  judge 
according  to  the  law  where  the  case  in  question  clearly  falls 
within  the  terms  of  the  law,  and  he  must  not  allow  his 
moral  or  ethical  sense  to  interfere  with  his  judgment;  in 
other  words,  he  may  not  say,  "  The  words  of  the  law  are  clear 
and  the  case  undoubtedly  falls  within  the  terms  of  the  law, 
but  the  law  is  monstrously  severe,  and  therefore  I  shall  not 
be  doing  equity  if  I  apply  the  law  to  the  case  in  point." 

It  will  then  be  asked,  Are  we  never  to  appeal  to  the 
judge's  sense  of  justice  and  equity  ?  This  difficulty  is  solved 
by  Voet's  keen  sense  as  a  legal  interpreter.  Voet  feels,  like 
many  of  the  German  writers  on  jurisprudence,  that  law  is  a 
branch  of  Morals,  and  that  the  judge  in  administering  the 
law  must  always  bear  in  mind  the  fact  that  the  ultimate 
end  and  object  of  all  law  is  to  regulate  the  relations  of 
individuals  according  to  that  sense  of  right  and  wrong 
which  prevails  in  any  particular  community.  If  we  call 
this  sense  of  right  and  wrong  Equity,  then  the  judge  is 
bound  to  take  Equity  into  account :  and  Voet  points  out 
that  the  judge  is  not  to  do  this  when  the  words  of  the 
law  are  clear  or  when  the  circumstances  exactly  tit  the 
terms  of  the  law,  but  when  the  law -giver  has  so  expressed 
himself  that  his  words  may  be  capable  of  different  meanings 
or  when  they  do  not  exactly  apply  to  the  case  in  point. 
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The  law-giver  may  have  shown  what  cases  it  was  his  inten- 
tion to  cover  by  the  law,  and  so  expressed  the  ratio  lr<ji#, 
then  it  would  be  contrary  to  our  sense  of  Right  and 
Wrong  to  apply  the  law  to  a  case  outside  the  scope  of  the 
ratio  leg-is.  Equity,  then,  is  necessary  in  order  to  interpret 
the  meaning  of  the  law-giver,  and  to  apply  the  law  to  the 
vast  variety  of  cases  which  present  themselves. 

Throughout  his  whole  Commentary  Voet  adheres  to  these 
principles,  and  to  my  mind  it  is  this  quality  more  than  his 
learning  that  makes  Voet  so  great  a  jurist  and  so  admirable 
an  authority  on  the  law  of  Holland.  It  is  a  quality  lie 
possesses  in  common  with  Bynkershoek. 

The  Commentary  of  Voet  has  always  held  a  very  high 
place  amongst  the  authorities  of  the  Roman-Dutch  law,  both 
in  the  courts  of  Holland  and  in  those  of  South  Africa.  Xo 
judge,  however,  either  in  Holland  or  in  South  Africa,  has 
relied  on  Voet  more  firmly  or  shown  his  best  qualities  more 
clearly  than  Sir  Henry  de  Yilliers.  The  Chief  Justice  of 
the  Cape  Colony  has  taught  us  that  in  the  Commentary 
of  Voet  we  possess  a  legal  work  of  a  very  high  order 
botli  for  the  purpose  of  understanding  the  theory  of  the 
-civil  and  of  the  Roman-Dutch  law,  and  for  the  purpose  of 
.applying  the  principles  of  the  Roman-Dutch  law  to  the 
•everyday  affairs  of  life.  After  the  long  and  brilliant  career 
of  the  Chief  Justice  as  an  expounder  of  the  Roman-Dutch 
law  at  its  best,  Voet  can  never  fall  into  oblivion  in  South 
Africa. 

A    OT-eat   number    of    the    titles   of   Voet   have    been    trans- 

& 

lated  into  English,  but  it  is  a  great  pity  that  there  is  not 
an  English  version  of  the  whole,  of  the  Commentary  of 
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this  great  lawyer.  It  is  astonishing  to  me  that  the  legis- 
latures of  the  various  South  African  colonies  have  not  yet 
combined  to  obtain  an  authoritative  translation  of  a  work 
which  deals  so  fully  and  so  admirably  with  our  common 
law.  It  may  be  said  that  every  South  African  lawyer 
should  know  enough  Latin  to  be  able  to  read  Voet.  Such 
a  consummation  is  devoutly  to  be  wished,  but  the  older 
I  have  grown  the  more  continued  I  am  that  its  attain- 
ment is  far  off.  On  the  contrary,  Voet  is  read  less  and 
less  in  the  original,  and  authorities  written  in  Latin  are 
consulted  less  and  less  every  day.  The  money  voted  for 
a  translation  of  Voet  would  be  money  better  spent  than 
that  which  is  wasted  on  a  thousand  and  one  madcap  pro- 
jects and  useless  commissions.  An  adequate  translation  of 
Voet,  like  that  of  Berwick,  would  convince  the  better  class 
of  English  lawyers  that  our  system  of  law  is  not  an  anti- 
quated and  an  obsolete  system,  but  a  jurisprudence  founded 
011  reason,  scientific  in  its  method,  a  model  of  legal  thought 
and  abounding  in  principles  which  have  stood  the  test  of 
ages. 

Besides  the  Commentary  there  are  two  other  works  of 
Voet  which  deserve  special  mention  here.  The  first  is  the 
Elementa  juris  seeundum  ordinem  Inst.  Justiniani,  or,  as 
it  is  called  in  the  Dutch  translation,  D<>  Begimelen  des 
Rechts.  In  this  work  Voet  has  followed  the  arrangement  of 
Justinian's  Institutes,  and  lias  written  a  short  commentary 
on  that  manual.  In  writing  this  commentary  he  has 
borrowed  very  largely  from  Vinnius,  and  has  given  us  a 
resume  of  the  Roman  and  Roman-Dutch  law.  This  book 
<jf  Voet  was  always  used  during  the  eighteenth  century  by 
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Dutch  students  as  a  companion  to  the  Institutes.  It  enabled 
the  student  to  grasp  the  Roman  law  and  the  Roman-Dutch 
modification  of  that  law  when  he  was  still  busy  with  his 
first  text-book.  The  extent  of  its  use  during  the  eighteenth 
century  we  see  from  the  works  of  Lybrecht,  Kersteman 
and  others  who,  writing  for  a  public  not  conversant  with 
Latin,  constantly  refer  to  this  hand-book  of  Yoet  as  an 
authority. 

The  next  work  is  the  Compendium  juris  juxta  seriem 
Pandectarum  adjectis  differentiis  juris  Civilis  et  Canonici. 
This  also  was  a  student's  book.  Every  title  in  the  Digest  is 
treated  in  the  same  way  as  in  the  Commentary,  only  very 
much  more  succinctly.  At  the  end  of  each  title  we  find  the 
word  Moribus,  and  then  follows  a  short  exposition  of  the 
Roman-Dutch  law  upon  this  subject,  The  work  was  written 
in  Latin,  and  was  in  use  not  onty  in  the  universities  of 
Holland,  but  also  in  those  of  Italy. 

The  other  works,  like  the  De  familia  erciscunda  and  De 
Tutoribus,  are  monographs,  and  their  substance  is  to  be 
found  in  the  Commentary. 

Joan  Cos  (17th-18th  centuries). — Joan  Cos  was  an  ad- 
vocate who  practised  his  profession  at  the  Hague.  I  have 
not  been  able  to  find  out  the  date  of  his  birth.  It  must 
have  been,  however,  about  the  middle  of  the  seventeenth 
century,  for  in  1733,  when  his  Rechtsgeleerde  verliandelingcn 
appeared,  he  was  already  dead.  He  did  not  write  much,  but 
the  little  that  he  wrote  is  extremely  good.  His  principal 
work  is  a  systematic  account  of  the  law  of  marriage.  Its 
title  is  Vcrlunidrlnin  orcr  het  huwelyk.  In  addition  to  this 
he  wrote  a  work  on  community",  antenuptial  contracts,  the 
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ex  hdc  Edictali,  and  the  conditions  of  future  succession. 
These ,  two  works  form  a  complete  treatise  on  the  law 
regarding  marriage  and  its  consequences.  He  also  wrote  a 
monograph  on  Rei  vindicatio  and  another  on  the  Actio 
Publiciana.  The  works  on  marriage  are  constantly  referred 
to  by  the  best  authorities,  especially  by  Voet. 

Gerard  Noodt  (1647-1725).— Noodt  was  born  in  the 
same  year  as  Jan  Voet,  and  survived  his  great  contempo- 
rary by  twelve  years.  He  was  born  at  Nijmwegen  in  1647. 
He  studied  at  Leyden,  Utrecht  and  Franeker  ;  and  after  ob- 
taining his  degree  as  doctor  of  laws  at  the  latter  university 
he  settled  at  Nijmwegen  as  an  advocate.  Here  he  lectured  on 
law.  From  there  he  went  to  Utrecht  in  1679  as  professor 
of  law.  In  1686  he  left  Utrecht  and  took  the  chair  of 
law  at  Leyden.  He  retired  from  Leyden  in  1706,  and  died 
in  1725. 

Noodt  was  a  jurist  of  European  fame,  and  has  always 
been  regarded  as  a  great  authority  on  Roman  law,  of  which 
throughout  his  whole  life  he  was  an  ardent  student.  Besides 

c? 

a  commentary  on  the  first  twenty-seven  books  of  the  Digest, 
his  works  consist  chiefly  of  commentaries  on  particular  titles 
of  the  Digest.  He  never  dealt  with  the  Roman-Dutch  law 
as  a  substantive  system  of  law  in  the  way  that  it  was 
handled  by  Grotius  and  Van  Leeuwen.  Whenever  Noodt 
deals  with  the  Roman-Dutch  law  it  is  merely  incidental, 
for  his  deep  and  learned  inquiries  are  usually  confined  to 
the  Roman  law.  On  this  subject  he  was  acknowledged  to  be 
a  master  both  by  his  friend  Jan  Voet  and  by  Bynkershoek. 
Barbeyrac,  who  edited  his  works,  speaks  of  Noodt  with  the 
greatest  admiration.  Mr.  Justice  Kotze  classes  him  witli 
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Vinnius,  Huber,  Voet  and  Bynkershoek.  His  principal  works 
are:  Probabilia  Juris  Civilis  ;  De  Jurisdictione  et  Imperio ; 
Ad  Legem  Aquiliam  ;  Observationes:  De  Usufructu  ;  De 

pactix  et  transaction  ib a*  ;  and  the  Commentary  on  the  first 
twenty-seven  books  of  the  Digest.  This  Commentary  has 
been  much  praised  for  the  critical  ability  displayed  in  deal- 
ing with  disputed  texts. 

Zacharias  Huber  (1669-1732).  Zacharias  Huber  was 
the  son  of  U I  rich  Huber.  He  was  born  in  1669  and  studied 
at  Franeker,  Utrecht  and  Leyden.  In  1690  he  graduated  in 
law  and  practised  as  an  advocate  at  Leeuwarden.  He  became 
professor  of  law  at  Franeker  in  1690.  In  1716  lie  was 
appointed  a  judge  of  the  Frisian  High  Court,  and  tilled  this 
office  until  his  death  in  1732.  His  two  best-known  works 
are  the  De  Coxibn*  <>\\  /tch-ntis  quaestionum  forensium  ex 
jure  Romano  ef  Hodiemo  (1712),  and  the  Observationes 
rerum  forensium  ac  notabilium  in  Supremd  Frisiorum 
Curia  judicatorum. 

Bynkershoek  (1673-1743). — Cornells  van  Bynkershoek 
was  born  at  Midclelburg  in  1673.  His  father  was  a  merchant 
who  had  considerable  interest  in  ships  and  in  oversea  expedi- 
tions. The  early  years  of  Bynkershoek  were  spent  in  his 
native  city,  but  in  his  sixteenth  year  he  was  sent  to  the 
Frisian  University  of  Franeker.  Here  Bynkershoek  studied 
Latin  and  ({reek,  and  became  very  proficient  in  both  these 
languages.  He  then  devoted  himself  to  the  study  of  theology 
with  a  view  to  joining  the  ministry  of  the  Hervormde  Kerk. 
At  the  end  of  the  seventeenth  century,  however,  the  disputes 
between  the  various  theological  professors  seem  to  have  been 
quite  as  lively  as  they  were  towards  the  beginning  of  that 
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century.  At  Franeker  there  were  two  professors,  Yitringa 
and  Roe'll,  whose  views  about  the  Logos  were  diametrically 
opposed,  and  it  was  entirety  owing  to  the  fact  that  Bynkers- 
hoek  chose  the  unpopular  side  that  he  became  a  famous  jurist. 
He  openly  defended  the  views  of  Roe'll,  and  that  immediately 
cut  off  all  chance  of  success  as  a  minister  of  the  Hervormde 
Kerk.  He  then  bade  farewell  to  theology  and  embraced  the 
study  of  law.  One  of  his  teachers  in  this  new  branch  of 
studj-  was  the  well-known  Ulrich  Huber,  for  whom  Bynkers- 
hoek  always  had  great  esteem  and  respect,  though  differing 
from  him  on  many  occasions.  He  obtained  his  degree  at 
Franeker  and  started  his  practice  as  an  advocate  at  the 
Hague  in  KM!). 

Bynkershoek  had  no  great  admiration  for  the  societeit  <icr 
advokatett  of  his  day,  and  he  has  often  criticised  them  with 
considerable  severity.  These  are  some  of  his  expressions : 
"  The  advocates  were  not  much  respected,  because  instead  of 
selling  law  they  sold  their  pleadings  at  a  very  high  price." 
"Every  [advocate]  who  has  drunk  a  little  of  the  decoctum 
philosophicum  can  easily  dish  up  a  dozen  reasons  tempered 
more  or  less  with  a  little  equity."  He  also  accuses  them,  and 
particularly  the  attorneys,  of  protracting  lawsuits  unto  eter- 
nity, not  for  the  benefit  of  their  clients,  but  for  their  own 
pockets.  He  was  always  of  opinion  that  an  advocate  should 
be  a  man  of  a  high  order  of  intelligence,  learning  and  honesty, 
and  he  constantly  complained  that  this  was  not  the  case  even 
with  regard  to  those  who  pleaded  before  the  Supreme  Court. 
A  great  number  of  them,  he  tells  us,  were  nothing  more  or 
less  than  rabulae  or  pettifoggers,  who  adhered  rigidly  to  the 
formularies  of  the  law  and  now  and  then  indulged  in  some 
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regida  jurix  which  they  only  half  understood  (Preface  to  the 
Observationes  JUT.  Rom.). 

It  is  important  to  know  the  opinion  he  had  of  the  prac- 
titioners of  his  clay  in  order  to  understand  his  attitude  to- 
wards the  reform  of  the  law  and  its  practice.  He  had  a 
profound  hatred  of  sheltering  ignorance  and  weakness  behind 
platitudes,  formalities  and  technicalities.  He  had  a  great 
contempt  for  practitioners  who  built  their  whole  case  upon 
the  dictum  of  some  obscure  commentator  without  accurately 
investigating  the  original  text  of  the  law  and  its  reasons. 
He  must  have  gained  considerable  fame  as  an  advocate,  for 
it  is  said  that  Peter  the  Great  was  very  anxious  for  Bynkers- 
hoek  to  accompany  him  to  Russia  in  1697,  and  that  the 
reason  he  refused  the  offer  was  his  ignorance  of  the  Russian 
language.  In  1704,  however,  when  only  thirty-one  years  of 
age,  he  was  appointed  by  the  province  of  Zeeland  as  one  of 
the  judges  of  the  Supreme  Court  of  Holland,  Zeeland  and 
West  Friesland.  He  was  elected  President  of  the  Supreme 
Court  in  1724,  and  filled  that  office  until  his  death  in  1743. 
He  was  therefore  a  judge  of  the  highest  tribunal  of  Holland 
for  nearly  forty,  and  Chief  Justice  for  nearly  twenty  years. 
It  is  manifest  that  lie  must  have  influenced  very  greatly  the 
jurisprudence  of  Holland  during  the  first  half  of  the  eighteenth 
century. 

The  history  of  Bynkershoek's  election  to  the  chief-justice- 
ship is  instructive  as  showing  some  of  the  weak  points  in  the 
constitution  of  the  highest  court  of  Holland.  As  we  have 
seen  in  a  former  chapter,  the  Supreme  Court  was  composed 
of  nine  members,  three  of  whom  were  chosen  by  the  province 
of  Zeeland  and  six  by  the  province  of  Holland  and  West 
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Friesland.  The  Zeelanders  had  frequently  complained  that 
they  never  could  get  a  Zeelander  elected  president  because 
they  were  in  a  hopeless  minority,  and  that  Holland  had  on 
every  occasion  appointed  a  Hollander  to  this  important  post. 
When  the  vacancy  occurred  in  1703  Zeeland  sent  a  strong 
appeal  to  the  States-General  to  use  their  influence  to  get  a 
Zeelander  appointed.  When  the  election  took  place  a  Hol- 
lander, Simon  Admiraal,  received  the  majority  of  the  votes. 
This  caused  great  ill-feeling  between  Holland  and  Zeeland,  and 
covert  threats  were  used  that  Zeeland  would  withdraw  from 
the  accoord  by  which  the  Supreme  Court  had  been  constituted. 
The  Hollanders  realised  that  the  Zeelanders  were  in  earnest, 
and  they  promised  to  use  their  best  endeavours  to  put  in  a 
Zeelander  when  the  next  vacancy  occurred,  provided  Zeeland 
was  prepared  to  assist  them  in  other  matters.  In  the  follow- 
ing year  Admiraal  died  and  a  new  election  was  to  take  place 
for  the  presidency  of  the  council.  On  this  occasion  Bynkers- 
hoek  was  elected.  Nothing  was  said  officially  that  the  protest 
of  Zeeland  had  anything  to  do  with  the  election.  The  official 
declaration  stated  that  Bynkershoek  was  "  chosen  on  account 
of  his  good  knowledge  of  law,  his  love  of  justice  and  his 
loyalty."  Bynkershoek's  letters  show  that  he  was  not  pas- 
sive in  the  matter,  but  that  he  actively  canvassed  for  the 
appointment. 

Though  no  doubt  there  was  a  great  deal  of  intrigue  to 
get  Bynkershoek  the  Zeelander  elected,  once  the  election  was 
over,  the  towns  of  Holland,  as  well  as  of  Zeelaud,  were  highly 
satisfied  with  the  choice.  The  office  of  President  of  the  Sup- 
reme Court  of  Holland  and  Zeeland  was  one  of  the  highest 
and  most  honourable  positions  in  the  State.  The  Court  was 
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one  of  the  great  European  courts,  and  Bynkershoek  himself 
reminded  his  colleagues,  Et  quid  attinet  dicere  publioe  notum 
est !  ad  judicium  restrum  quotidie  provocant,  etiam  qui 
judicio  restm  xvbjrcti  rioti  sunt. 

Bynkershoek  had  the  greatest  respect  for  the  judges 
of  the  Supreme  Court  and  the  Court  of  Holland,  but  for 
the  j u dices  minores  he  did  not  always  show  the  same 
regard.  The  idea  that  a  person  should  be  appointed  to  any 
bench  who  did  not  possess  the  highest  qualifications  for  that 
office  was  repugnant  to  him,  and  he  expressed  his  views 
with  his  usual  strength  and  energy. 

Bynkei'shoek  was  held  in  the  very  highest  esteem  by  his 
contemporaries.  He  was  constantly  appealed  to  as  an  arbiter 
by  the  various  cities  of  the  Netherlands  in  any  grave  dispute 
that  arose  between  them.  He  was  universally  admired  for 
his  great  learning,  his  acute  reasoning  powers,  his  keen  sense 
of  justice,  as  well  as  for  his  noble  and  independent  character. 

From  his  youth  onwards  Bynkershoek  was  a  great  student 
of  the  Roman  law.  All  his  spare  moments  were  devoted  to 
that  study.  He  tells  us  in  his  preface  to  the  Observationes 
ju.ris  Romani  that  this  study  was  his  favourite  pastime:  Ab 
his  (occupationibus  curiae)  reversus  et  mi/ii,  lit  ita  dicam, 
redit/i*  >'ii  his  delicii*  jut-is  Romani  versatus  sum,  utili  et 
da  lei  of  lo. 

If  we  consider  the  works  of  Bynkershoek  we  are  struck 
by  the  fact  that  they  all  have  a  fragmentary  appearance. 
He  has  given  us  no  system  of  Roman  law  or  of  the  Roman- 
Dutch  law.  He  has  confined  himself  almost  entirely  to  dis- 
cussing isolated  legal  questions.  He  calls  his  works  "  opus- 
cvl<i,"  "  of>er(t  minor  a,"  "  observationes"  or  "qua  estiones." 
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The  reason  he  himself  gives  for  not  having  been  able  to 
write  a  complete  treatise  is  that  he  was  too  much  inter- 
rupted by  the  ordinary  judicial  work  of  the  courts  to  enable 
him  to  devote  his  time  to  some  systematic  work.  The  fact 
that  he  was  actively  engaged  in  one  of  the  greatest  tribunals 
of  Europe  not  only  influenced  the  form  of  his  work,  but  also 
its  contents.  As  a  judge  he  was  daily  called  upon  to  decide 
practical  questions  which  arose  between  man  and  man,  and 
therefore  his  writings  are  not  merely  theoretical  disquisitions 
on  abstruse  points  of  law,  but  observations  on  such  matters 
as  had  actually  occurred  in  practice,  and  therefore  likely  to 
occur  again.  Not  only  did  he  devote  himself  to  questions  of 
civil  law,  but  he  followed  Grotius  in  his  study  of  interna- 
tional law. 

To  the  student  of  Roman-Dutch  law  Bynkershoek  is  a 
great  authority  on  the  Roman  law  and  on  the  law  of 
Holland,  but  to  the  student  of  international  law  Bynkers- 
hoek ranks  amongst  the  great  pioneers  of  that  branch  of 
study.  The  works  of  Bynkershoek  may  be  divided  into 
three  classes:  (1)  works  on  Roman  law:  (2)  works  on 
Roman-Dutch  law:  (3)  works  on  international  law. 

(1)  Roman  law. — Bynkershoek  loved  the  Roman  law. 
Scias  jurix  prudentiam  Romanam  cordi  et  cwrae  esse,  he 
writes  to  one  of  his  friends.  He  speaks  of  the  Roman  law 
as  jus  optimum,  deliciae,  amoenitates,  juris  Romam.  He 
studied  Roman  law  as  a  whole,  and  had  the  greatest  respect 
for  the  ancient  jurisconsults.  When  asked  why  students 
should  be  worried  with  a  knowledge  about  res  mancipi  et 
nee  mancipi  he  answered,  "  You  ask  what  is  the  good  of  a 

knowledge  of  the  ancient  law  ?     What  is  the  use  of  studying 
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an  ancient  jurisprudence  dead  and  buried  ?  Why  disturb  its 
ashes  and  waste  the  precious  hours  ?  Forsooth,  these  are 
questions  asked  by  those  who  are  ignorant  of  the  fragments 
of  the  ancient  jurisconsults,  and  who  know  not  how  to  draw 
from  those  fountains  of  clear  water,  but  who  resort  to  the 
turbid  pools  of  the  commentaries  of  the  so-called  doctors/' 
The  ancient  jurisprudence  was  to  him  the  key  of  the  civil 
law.  He  was  a  critic  both  of  the  text  and  of  the  substance, 
and  his  master  in  both  these  departments  was  Cujacius. 
His  principal  works  on  Roman  law  are  Observationes  juris 
Romani  (1710-1783):  Opa-^-n/n  varii  Argumenti  (1719); 
and  Ope i-d,  Minora  (1730). 

The  Observationes  juris  consist  of  a  series  of  dissertations 
upon  texts  and  controversies,  annotations  and  emendations, 
historical  essays  on  the  development  of  special  branches  of 
the  law  and  on  legal  antiquities.  Heineccius  wrote  the  pre- 
face to  these  Observationes,  and  speaks  of  them  in  terms  of 
the  highest  praise.  The  Ojmxciild.  r<u'ii  Ar<i« nx'nti  and  the 
<>/>fr<i  Mhioi-n.  all  consist  of  dissertations  upon  particular 
•subjects  or  branches  of  law. 

As  these  works  did  not  constitute  a  systematic  treatise 
on  the  Roman  law  they  gradually  lost  ground,  and  as  our 
knowledge  of  the  Roman  law  is  o-reater  to-day,  owing  to 

^  ^  «/ 

new  discoveries,  than  it  was  in  the  time  of  Bynkershoek. 
liis  works  on  the  Roman  law  are  not  as  popular  as  they 
were  in  the  eighteenth  century.  In  the  opinion  of  all  his 
contemporaries  he  was  one  of  the  greatest  civil  lawyers. 
De  Bynkershoekio  id  toutum.  <>i  *, -,/<«/  <licnm,  quid  wntio, 
nddo  me  illi  nulluw  _/</./•<*  consultorum  mj-  ip^n  m  quidem 
Cujacium  anteferre  (Hamberger").  Modern  (lerman  opinion 
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is    not   quite    so    enthusiastic,    though    Mommsen    and    Bhihme 
had   a   high   opinion   of   him. 

(2)  Roman-Dutch  fora;.— Whatever  the  value  of  Bynkers- 
hoek's  works  on  Roman  law  may  he,  there  can  be  no  doubt 
about  the  value  of  his  contributions  to  the  Roman-Dutch 
law.  Here  he  ranks  with  the  greatest  authorities  on  our 
law.  His  chief  work,  the  Quaestiones  Juris  Privati,  has 
always  been  regarded  as  one  of  the  most  important  works 
on  the  Roman-Dutch  law  as  accepted  in  the  courts  of 
Holland.  His  Absoluta  Icyum  Patriarum  Cognitio  has  been 
recognised  by  every  judge  and  jurist  who  followed  him. 
Van  der  Keessel,  Van  der  Linden,  the  writers  of  the  Reclds- 
geleerde  Observation,  Kersteman,  Schorer  and  others  con- 
stantly quote  the  Quaestiones  Juris  Privati  as  a  work  of 
the  highest  order  and  authority.  The  Quaestiones  Juris 
Privati  consist  of  a  number  of  dissertations  on  various 
branches  of  the  law  of  Holland.  The  work  is  to  a  great 
extent  controversial  in  its  nature,  but  as  the  object  was  to 
present  the  law  of  Holland  as  it  was  actually  practised  in 
the  courts,  it  is  one  of  great  value  to  the  practitioner. 
Bynkershoek  constantly  refers  to  the  cases  which  were 
heard  in  his  own  court,  and,  where  he  differed  from  the 
judgment  of  the  majority,  he  sets  out  his  arguments  with 
considerable  force.  He  was  no  great  admirer  of  those 
lawyers  who  resorted  to  authorities  merely  to  find  some 
passage  upon  which  to  build  their  conclusions.  He  in- 
variably went  to  the  root  of  the  matter  and  endeavoured 
to  grasp  the  principle  upon  which  a  case  was  decided,  and 
if  that  principle  was  not  sound  he  never  hesitated  to  say 

so,    and    refused    to    follow    the    decision    however    great    the 

\\--2 


340  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

prestige  of  the  judge  or  jurist  who  decided  the  case  con- 
trary  to  sound  principle.  In  this  sense  Bynkershoek.  like 
Lord  Mansfield  in  England,  was  a  great  reformer  of  the 

^^  ^^ 

law  of  Holland.  Sometimes,  no  doubt,  he  goes  too  far,  and, 
carried  away  by  the  spirit  of  controversy,  he  seeks  to  upset 
what  had  become  a  settled  practice,  simply  because  in  his 
opinion  it  was  built  up  upon  a  wrong  foundation.  At 
other  times  he  becomes  so  violent  an  advocate  that  his 
viVw  and  temper  are  not  judicial.  He  shows  repeated!}-  in 
his  Quaestiones  Juris  Privati  that  he  was  no  admirer  of 
the  shibboleths  of  the  law,  and  where  a  practice  had  be- 
come obsolete  and  inconvenient  and  no  longer  suited  to  the 
new  circumstances,  he  was  quite  prepared  to  throw  it  aside 
even  though  it  had  met  with  the  approval  of  eminent  pre- 
decessors. He  regarded  law  not  as  an  arrested  growth,  but 
as  a  living  organism,  and  held  that  it  should  adapt  itself 
to  its  surroundings,  though  its  fundamental  principles,  which 
had  stood  the  test  of  ages,  should  not  be  interfered  with. 

He   was    not    only   skilled    in    the   Roman    law  and    in    the 
law  of   Holland,  but  he  had  a  vast  knowledge  of  most  of  the 

^ 

systems  of  law  that  were  practised  on  the  Continent.  The 
views  expressed  by  him  in  the  Quaestiones  Jurix  Privati, 
owing  to  the  prestige  he  had  gained  both  from  his  great 
learning  and  his  long  tenure  of  office  as  President  of  the 
Supreme  Court,  exercised  considerable  influence  on  the  judges 
and  practitioners  of  the  courts  of  Holland.  In  this  way, 
therefore,  during  the  latter  half  of  the  eighteenth  century 
Bynkershoek's  works  made  a  great  impression  on  the  develop- 
ment of  the  Roman-Dutch  law.  When  we  add  to  this  that 
as  an  international  lawyer  and  an  authority  on  shipping  and 
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commercial  law  he  had  made  for  himself  a  name  not  only  in 
the  Netherlands,  but  also  throughout  the  whole  continent  of 
Europe,  we  can  well  understand  that  his  opinions  as  a  judge 
and  his  writings  as  a  jurist  mark  an  epoch  in  the  develop- 
ment of  the  Roman-Dutch  law.  What  strikes  one  forcibly  in 
reading  his  Quaestione*  is  how  much  more  modern  he  is  in 
his  views  than  a  great  many  of  the  lawyers  who  came  after 
him.  The  Qaaestione*  Juris  Privati  were  translated  into 
Dutch  as  Burgerlijke  Rechtszaken,  and  this  no  doubt  greatly 
.added  to  their  popularity  with  the  practitioners  of  the  courts 
of  Holland. 

(3)  International  law. — As  it  is  beyond  the  scope  of 
this  work  to  deal  with  international  law,  I  shall  merely 
mention  his  principal  work  on  that  subject — the  Quaestiones 
Juris  Pablici.  It  is  constantly  referred  to  by  all  sub- 
sequent publicists. 

Hobius  van  der  Vorm. — Van  der  Vorm  flourished  during 
the  first  part  of  the  eighteenth  century.      He  started  his  legal 
career   by    founding   a    law   school    at    Middelburg    called    Col- 
legium   Grotianum,    and    afterwards    devoted    himself    to    the 
practice  of  law  as  an   advocate   at   Hoorn.      In    1702   he   pub- 
lished a  work  on  succession,  which  came  to  be  regarded  as  the 
leading  authority  on  that  subject.     Its  title  was  Verhandeling 
over  het  Hollandsch,  Zeelandsclt   en    West  Frieslandsch    Vers- 
terfreeht.      A  later  edition    was   published   in   1774,  by  which 
the  work  of   Van  der  Vorm   was  brought  up  to  date  and  con- 
siderably  augmented   by   Blondeel.      This    edition   by   Blondeel 
is  the  best  and  latest  work  we   have   on   the   law  of  intestate 
succession    as   it  obtained   in   Holland   when    the    Cape    Colony 
became  British. 
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Gerloff  Scheltinga  (1708-1765).— Scheltinga  studied  law 
at  Franeker  and  was  a  pupil  of  Heineccins  and  Voorda,  He 
also  studied  at  Leyden.  He  became  a  professor  of  law,  first 
at  Deventer  and  later  at  Leyden.  Here  he  twice  became 
Rector  Magnificus.  He  was  looked  upon  by  his  contem- 
poraries as  a  very  able  lawyer  and  lecturer.  He  wrote 
several  learned  works,  but  his  only  work  of  importance  for 
us  is  a  Commentary  on  the  Introduction  of  Grotius.  Like 
the  Dictata  of  his  pupil  Van  der  Keessel,  the  Commen- 
tary of  Scheltinga  has  never  been  printed.  He  died  in 
1765. 

Willem  Schorer  (18th  century,  latter  half).— Schorer  was 
President  of  the  Court  of  Flanders.  He  flourished  in  the 
latter  half  of  the  eighteenth  century.  He  is  chiefly  known 
as  the  editor  and  annotator  of  Grotius.  In  his  Notes  to 
ii,-ntli(H  lie  attempted  to  bring  the  Introduction  up  to  date 
by  incorporating  the  work  of  later  writers.  Most  of  his 
notes,  however,  are  references  to  Yoet.  He  was  also  a 
pamphleteer,  and  wrote  several  pamphlets  on  law  reform, 
His  Notcn  to  (Irotius  have  been  translated  from  the  Latin 
and  incorporated  in  Maasdorp's  In  trod' action  to  Grotius. 

Franciscus  Lievens  Kersteman. — Kersteman  flourished 
in  the  second  half  of  the  eighteenth  century.  He  was  pro- 
fessor of  law  at  Heuaden.  In  1774  he  was  arrested  for  issu- 
ing a  forged  bill,  and  was  condemned  to  thirty  years'  imprison- 
ment at  Rotterdam.  In  1786,  however,  he  was  liberated,  and 
continued  to  practise  his  profession  until  his  death.  Most  of 
his  works  were  of  an  elementary  character,  and  written  for 
the  use  of  students,  such  as  DC  Academic  der  Jonye  Practi- 
Nieuwe  0<'fc>'*cliool  d?i'  Notarissen  :  Regtsyelcerd 
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Kweekachool  of  Sleutel  da'  Crimineele  Practijk ;  Rechtsgeleerd 
K(  ij  tech  iamus ,  &c . 

His    best    work,   however,   is    a    sort    of    law    lexicon    called 
Hollandsch  Rechtsqeleerd   Woordenboek  (1768).     It  is  a  disser- 
tation  on   various  legal    subjects    arranged    alphabetically.      In 
the  production   of   the    Rechtsgeleenl    Woordenboek    Kersteman' 
was  assisted   by  a   society  of  jurists.      The   work    was  under- 
taken by  subscription,  and  in  the  preface  it  is  stated  that,  in 
order  to  supply   the  omission   of   certain  important  articles   on 
various  subjects,  an  Aanhangsel  or  supplement  to  the   Wonr- 
denboi'k    would    be    published.       For   some    unexplained   reason 
Kersteman.    however,    declined    to    complete    the    Aanfiangsel,. 
and    ultimately    that    was    done    by    an    unknown    jurist,    who- 
wrote   under    the   motto    Nisi    ufilc  cut,   quod  faclmiis,   stulta 
ext  (jlorid  (completed  in  1772).      This  same  jurist  is   probably 
also  the  author  of  the  Aanteekeningen  op  Lybrechts'  Notaris 
Ambt,  for  that  author  likewise  adopted  the  above   motto,  and 
frequently    transcribes    whole    passages    from    Voet.    a    practice 
we    also    find    adopted    in    the    Aanhangsel     to    Kersteman's 
Wowdenboek.       In    fact,    many   of    the    articles    in    the    Aan- 
Jiangsel   are   bodily   taken   from   Voet's   Commentary,  such    as,. 
for    instance,    the    articles    on    Payment,    Sale,    Feudal    Tenm-e, 
Injuria,  Hypothecations,  Fidei-commissum,  and  many  others. 
The    work    is    of    value    as    an    encyclopaedia    of    the    law    of 
Holland,    although    there    are    a    great    number    of    important 
subjects    which   are   either   not   treated    of  at  all   or   else    very 
cursorily    referred    to.       As    a   work    of    reference   to    put    the 
practitioner    in    the    way    of    finding    where    the    subject    may 
be     further     studied,    the     dictionary    of     Kersteman     can    be- 
recommended 
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J.  Munniks.  -  -  Of  Munniks  we  know  very  little.  He 
flourished  towards  the  end  of  the  eighteenth  century,  and 
was  an  advocate  who  practised  before  the  Court  of  Holland. 
In  1776  he  published  a  Manual  of  Modern  L«AC  for  the 
United  Netherlands  according  to  the  order  of  the  Digest. 
This  work  is  constantly  quoted  by  Arntzenius.  and  is  of  con- 
siderable merit.  It  may  be  regarded  as  a  series  of  notes  on 
the  Pandects,  showing  how  the  Roman  law  had  been  modified 
by  custom  and  statute  law.  It  is  useful  as  a  guide  to  the 
legal  opinion  of  the  latter  half  of  the  eighteenth  centuiy. 

Hendrik  Jan  Arntzenius  (1735  1797).— Arntzenius  was 
born  at  Nijmegen  in  1785.  He  studied  law  at  the  University 
of  Franeker,  where  he  took  his  doctor's  deo-ree.  For  some 

~ 

time  he  taught  classics,  but  eventually  took  up  law  once 
more.  He  was  appointed  professor  of  Roman  law  at  Gronin- 
gen  in  1774.  Subsequently  he  became  professor  of  both 
Roman  and  Roman-Dutch  law.  In  1788  he  left  Groningen 
for  Utrecht,  where  he  was  elected  professor  of  Roman  law. 
Roman-Dutch  law  and  of  the  history  of  law.  Later  on  lie 
was  appointed  professor  of  international  law  as  well.  He 
remained  at  Utrecht  until  his  death  in  1797. 

Arntzenius  was  a  great  admirer  of  Noodt,  and  considered 
him  one  of  the  best  models  for  a  jurist.  He  was  a  man  of 
great  talent  and  versatility.  His  best-known  legal  work  is 
the  Institutiones  juris  Belfjicl  de  conditions  hominum.  This 
work  was  apparently  never  completed.  It  is  a  marvel  of 
learning,  but  a  very  difficult  book  for  the  student  to  master. 
No  Roman-Dutch  law-book  shows  more  clearly  how  utterly 
impossible  it  was  to  deal  with  the  whole  of  the  law  of  the 
Netherlands  in  one  treatise.  In  the  three  volumes  which 
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•constitute  the  work  Arntzenius  tirst  gives  us  a  sketch  of  the 
history  of  the  Roman-Dutch  law,  then  he  deals  with  the 
division  of  Jaw  into  jus  scriptwm  and  jus  non  seriptum,  and 
lastly  with  his  principal  subject — De  condition?,  hominum.  In 
•considering  the  different  conditions  of  men,  he  discusses  the 
various  divisions  of  Justinian,  and  explains  the  law  prevailing 
not  only  in  every  province,  but  also  in  almost  every  city  of 
the  Netherlands.  The  most  important  part  of  his  work  is 
that  part  in  which  he  deals  with  the  law  of  marriage  and 
the  law  of  guardianship. 

He  is  not  satisfied  with  stating  the  law  which  prevailed 
in  his  day  in  every  city  of  the  Netherlands,  but  he  traces 
the  various  laws  and  customs  to  their  origins.  For  each 

^^ 

statement  he  quotes  his  authority,  and  as  he  is  dealing  with 
the  laws  and  customs  not  only  of  every  province  and  district, 
but  of  every  town,  the  mass  of  laws,  customs  and  authorities 
becomes  overwhelming.  Add  to  this  that  the  language  and 
the  style  are  very  terse,  and  the  reader  will  easily  under- 
stand how  difficult  it  is  to  rind  one's  way  through  this  maze. 
At  the  same  time  the  work  is  as  systematic  as  a  work  of 
this  description  can  be,  and  is  very  valuable  to  the  student 
of  the  history  of  the  Roman- Dutch  law.  It  is  greatly  to 
be  regretted  that  this  learned  author  did  not  investigate  the 
whole  field  of  the  Roman-Dutch  law  in  the  way  he  treated 
the  De  Conditione  Hominum. 

Arent  Lybrecht. — Arent  Lybrecht  was  a  notary  prac- 
tising in  the  Hague.  We  know  very  little  about  him  ex- 
cept that  he  lived  in  the  eighteenth  century,  and  was  still 
alive  in  1780.  His  tirst  work  was  Burgerlijke  Rechtsgeleerd- 
heid,  Notarieel  en  Koopmans  Hcmdboek.  This  book  gave 
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Vein  cler  Linden  the  idea  of  writing  his  Institutes.  Lybrecht'.s 
principal  works,  however,  are  the  Redeneerend  Vertoog  over 
7  Notaris  Ambt  and  the  Redeneerend  Praktijk  orer  't  ocfenen 
van  't  Notaris  Ambt.  Of  these  the  Redeneerend  Vertoog 
over  't  Notaris  Ambt  is  his  most  important  law-book. 
Notwithstanding  that  severe  criticisms  were  levelled  against 
this  work,  six  editions  were  published  between  1738  and 
1780. 

Lybrecht  was  not  an  advocate,  but  a  notary,  and  had 
therefore  not  had  the  advantage  of  the  theoretical  training 
usual  with  members  of  the  Dutch  Bar.  Though  acquainted 
with  the  Latin  langiuige,  he  was  not  a  very  efficient  Latin 
scholar,  and  therefore  he  could  not  refer  with  facility  to  the 
numerous  Dutch  writers  who  had  written  in  that  language. 
At  the  same  time  he  had  a  very  good  knowledge  of  the 
Roman-Dutch  law,  particularly  of  those  branches  with  which 
a  notary  should  be  acquainted.  His  Notary'*  Manual  was 
intended  as  a  practical  work  for  notaries,  and  not  as  a 
scientific  treatise  on  the  Roman-Dutch  law.  That  it  was 
highty  popular  in  Holland  cannot  be  disputed,  for  otherwise 
the  anonymous  author  of  the  Aanterkeninyen  op  LybrecJtt's 
AW";-''x  Ambt  would  not  have  taken  the  trouble  to  write  so 
extensive  a  commentary  on  Lybrecht's  text.  This  anonymous 
writer,  an  able  lawyer  himself,  gives  Lybrecht  no  scant 
praise  for  the  good  work  he  had  done. 

The  Notari*  Ambt  of  Lybrecht,  together  with  the  A<m~ 
teekeningen,  have  done  a  great  deal  towards  the  better  under- 
standing of  the  practice  of  the  Roman-Dutch  law  during  the 
eighteenth  century.  The  annotator  supplied  that  theoretical 
part  of  the  subject  in  which  Lybrecht  himself  was  some- 
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what  deficient.  The  Redeneerend  Praktijk  gives  us  the  or- 
dinary forms  in  use  during  the  latter  part  of  the  eighteenth 
century,  and  if  we  compare  them  with  the  forms  used  by 
notaries  to-day  we  notice  that  the  change  has  not  been  very 
great.  These  works,  therefore,  are  of  the  greatest  value  to 
the  practitioner  and  to  the  student  of  the  history  of  our 
law.  Tennant's  Notary'*  Manual,  a  book  very  popular 
with  the  profession,  is  very  largely  founded  on  the  work 
of  Lybrecht. 

These  works  of  Lybrecht  are  all  written  in  the  Dutch 
of  the  eighteenth  century,  which  is  quite  a  different  language 
from  the  Dutch  in  which  modern  law-books  are  wrritten. 
French  words  with  a  Dutch  form  are  constantly  used,  such 
as  participeeren,  conquesten,  compareeren,  expresseeren,  and 
so  on,  though  in  this  respect  Lybrecht  is  not  nearly  so 
great  a  sinner  as  Kersteman.  It  was  apparently  the  language 
of  the  forum  in  those  days,  and  no  one  will  dare  to  call  it 
beautiful.  At  the  same  time  Lybrecht  expresses  himself 
very  clearly,  and  his  style  is  well  suited  to  his  subject.  Those 
students  of  the  Roman-Dutch  law  who  can  read  the  lawyer's 
Dutch  of  the  eighteenth  century  will  find  the  works  of 
Lybrecht  and  his  annotator  most  useful  towards  under- 
standing the  practice  of  the  Roman-Dutch  law  as  it  obtained 
in  Holland  during  the  eighteenth  century. 

Johan  Jacob  van  Hasselt  (1717-1783). — Johan  Jacob 
van  Hasselt  was  born  at  Zutphen  in  1717.  He  studied  at 
Harderwijk  and  practised  as  an  advocate  before  the  Supreme 
Court  of  Gelderland.  He  was  a  lawyer  of  considerable  repu- 
tation in  his  day.  His  chief  works  are  the  Aante.ekening  tot 
df  Hollow  dschc  Advysen  (Notes  on  the  Dutch  Consultations) 
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and,  in  collaboration  with  Moorman,  the  Verhandelingen  over 
<le  Misdaden  en  derzelver  Strafen.  Other  works  are  the 
Concilia  Militaria,  Rechtsgeleerde  Brieven,  and  antiquarian 
researches. 

Gerard    de    Haas. —Gerard    de    Haas    lived    durino-    the 

f^> 

eighteenth  century.  He  is  known  chiefly  for  his  notes  to 
Merula's  Manier  ran  Procedeeren,  and  a  volume  of  con- 
sultations known  as  the  Niewwe  Hollandsche  Consultaties. 

Cornells  Willem  Decker. — Cornells  Willem  Decker  lived 
towards  the  end  of  the  eighteenth  century,  and  practised 
as  an  advocate  at  Amsterdam.  His  chief  works  are  the 
Notes  to  Van  Leeuwen's  Commentaries  and  a  treatise  on 
divorce.  The  Notes  to  Van  Leeuiven  show  him  to  have 
been  a  jurist  of  no  mean  order.  They  form  an  excellent 
commentary  on  Van  Leeuwen's  great  work,  and  help  materially 
to  elucidate  the  text. 

Didericus  Lulius.  -  Didericus  Lulius  lived  during  the 
latter  half  of  the  eighteenth  century.  He  practised  as  an 
advocate  in  the  Court  of  Holland.  He  was  a  friend  of 
Van  der  Linden,  and  published  several  works  in  collabora- 
tion with  Van  der  Linden  and  Van  Spaan.  Of  these  the 
chief  were:  Notes  to  Merula's  Manier  ran  Procedeeren; 
an  edition  of  the  Placaat  Books  subsequent  to  Cau's  collec- 
tion, and  the  Rechtsgeleerde  Observaties  and  Dertiy  Vrayen. 
The  last  works  are  of  great  importance  from  an  anti- 
quarian point  of  view,  and  very  necessary  to  a  correct 
understanding  of  Grotius'  Introduction. 

Renier  van  Spaan. — Renier  van  Spaan  was  one  of  the 
judges  of  the  Court  of  Holland  during  the  latter  half 
of  the  eighteenth  century.  He  was  a  poet  and  a  strong 


WRITERS  OF  THE  17-TH  AND  18TH  CENTURIES.      349 

supporter  of  the  democratic  party.  He  published  works 
in  collaboration  with  Van  der  Linden  and  Lulius  (vide 
Lnlius). 

Timon  Boey. — Boey  was  secretary  of  the  Court  of  Holland, 
and  a  lawyer  learned  in  the  history  of  law  and  the  antiquities 
of  his  native  land.  He  died  towards  the  end  of  the  eighteenth 
century.  His  chief  works  are  a  history  of  the  Court  of  Holland 
and  a  law  lexicon  called  Woorden  toll-  of  VerJdaring  der  voor- 
'ii<t,«mste  woorden  in  de  hedendotagsche  en  aloude  rechtspleging 
voorkomende  (1773). 

Dionysius  Godefried  van  der  Keessel  (1738-1816).- 
Van  der  Keessel  was  born  at  Deventer  in  1738.  He  studied 
at  Leyden,  where  he  was  a  pupil  of  Professor  Scheltinga, 
the  author  of  a  commentary  on  Grotius  After  obtaining 
his  degree  he  settled  at  the  Hague  and  practised  as  an 
advocate.  His  learning  and  knowledge  of  law  were  so 
great  that  he  was  appointed  professor  of  law  at  Groningen 
at  the  early  age  of  twenty-four.  He  remained  at  Groningen 
from  1762  until  1770,  when  he  accepted  the  professorship 
of  law  at  the  University  of  Leyden.  Here  he  remained 
as  professor  of  law  for  thirty-eight  years.  Three  times  he 
was  elected  Rector  Magnificus  of  the  university.  He  retired 
from  the  professorship  at  Leyden  in  1808,  and  died  in 
1816.  His  chief  legal  works  were:  Dictata  ad  Jus 
Hodiernum ;  Dictata  ad  Jus  Criminale ;  Dictata  ad  In- 
stitutiones  Justinianeas  and  the  Theses  Selectae  Juris 
Hollandiae  et  Zeelandici  ad  Supplendam  H.  Grotii  Intro- 
duction em. 

Van  der  Keessel  may  be  regarded  as  the  last  of  the 
great  Dutch  exponents  of  the  Roman-Dutch  law.  His  in- 
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fluence  upon  the  development  of  the  Roman-Dutch  law  in 
South  Africa  has  been  very  great,  partly  because  lie  is 
the  last  commentator  on  Grotius  and  partly  on  account  of 
his  reputation  in  Holland  at  the  time  South  Africa  was 
annexed  to  the  British  Crown.  His  only  printed  work  on 
the  Roman-Dutch  law  is  the  collection  of  notes  on  Grotius 
known  as  the  Theses  Selectae,  but  his  magnum  opus  was 
the  ]Jictaf<i  ad  Jus  Hodiemum.  This,  in  accordance 
with  Van  der  Keessel's  will,  has  never  been  printed.  It 
•consists  of  the  text  of  the  lectures  he  used  to  deliver  at 
Leyden.  The  manuscript  is  deposited  in  the  university 
library  at  Leyden,  and  owing  to  the  generosity  of  Mr. 
C.  H.  van  Zy]  a  t.yped  copy  is  now  in  the  library  of 
the  Supreme  Court  at  Capetown. 

It  was  as  a  lecturer  rather  than  as  a  publicist  that  Van 
der  Keessel  earned  his  fame.  Van  der  Keessel  was  a  great 
admirer  of  the  civil  law,  and  did  not  approve  of  the  school 
of  lawyers  that  grew  up  during  the  latter  half  of  the 
eighteenth  centuiy.  This  school  tried  to  persuade  the  people 
•of  the  Netherlands  that  the  Roman  law  was  a  foreign  law, 
whose  influence  had  been  greatly  exaggerated.  Van  der 
Keessel's  strong  sense  did  not  allow  political  sentiment  to 
obscure  truth.  Though  steeped  in  the  knowledge  of  Roman 
law,  he  did  not  strive  to  exalt  the  Roman  law  above  the 
system  of  law  which  then  prevailed  in  Holland,  nor,  on  the 
other  hand,  did  he  refer  to  German  customs  those  rules  of 
law  which  were  most  obviously  taken  from  the  r'o/^ut.s  ./H/V.S-. 
He  studied  the  Roman  law,  the  German  customs  and  the 
statutory  law,  and  gave  to  each  its  proper  place  in  the 
system  of  Roman-Dutch  law.  -Hence  the  These*  Selectae 
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reflect  the  law  as  it  prevailed  in  his  day,  and  is  by  no 
means  a  mere  academical  commentary  on  the  work  of  Grotius. 
•Owing  to  Van  der  Keessel's  popularity  as  a  jurist  during  the 
first  quarter  of  the  nineteenth  century  his  opinions  were 
readily  adopted  by  the  judges  of  the  old  Court  of  Justice 
at  Capetown,  and  in  this  way  he  came  to  be  regarded  as  an 
authority  of  the  highest  importance.  At  present  the  work 
-of  Van  der  Keessel  is  regarded  as  one  of  the  standard 
.commentaries  to  the  Introduction  of  Grotius.  The  Thews 
>Selectae  have  been  translated  into  English  by  C.  A.  Lorens. 

Johannes  van  der  Linden  (1756-1835).— Johannes  van 
•der  Linden  was  born  in  1756.  He  practised  as  an  advocate 
.at  Amsterdam  for  many  years,  and  when,  after  fifty  years 
-of  practice,  lie  was  appointed  a  judge  of  first  instance  at 
Amsterdam,  a  great  banquet  was  given  by  all  the  lawyers  of 
Amsterdam  in  honour  of  his  services  to  the  profession.  He 
•was  the  author  of  a  great  many  law-books,  though  in  South 
Africa  he  is  principally  known  by  his  text-book  on  the  law 
of  Holland  known  as  the  Institutes  of  the  Law  of  Holland. 
This  short  sketch  of  the  Roman-Dutch  law  as  we  know  it 
•to-day  was  published  in  1806  with  the  title  of  Regtsgeleerd 
Prakticaal  en  Koopmnans  Handboek  ten  dirnste  '•ait  Rnjtei'x, 
proMizijns  kooplieden  en  alien  die  een  algemeen  <»-er~icht 
van  Regtskennis  verlangen.  From  this  it  will  be  seen  that 
•the  true  title  of  the  work  is  not  the  Institute*  of  the  L««< 
of  Holland,  but  a  Practical  Legal  Manual  for  the  aw,  of 
judges,  practitioners,  merchant*  and  all  ntJu'i'*  n-hu  < If* ire  a 
general  view  of  the  Law. 

In  his  preface  to  this  Manual  he  tells  us  that  the  book- 
seller Allart  asked  him  to  edit  and  amplify  a  small  manual 
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then  in  general  use  called  Burgerlijk  Rechtsgeleerd  Notarieel 
("n  Koopmans  Handboek.  This  little  book  was  chiefly  the 
work  of  Lybrecht.  Van  der  Linden,  however,  found  it 
impossible  to  edit  this  work,  for,  in  his  own  words,  "  I  had 
found  the  work  executed  in  such  a  manner  that,  to  speak 
candidly,  nothing  could  be  done  with  it "  (Juta's  trans,  p.  x). 
This  request,  however,  led  him  to  write  a  small  work  on 
the  law  of  Holland,  which  would  enable  persons  not  versed 
in  the  study  of  law  to  grasp  the  principles  of  law  adopted 
by  the  courts  of  Holland.  It  was  therefore  intended  as  a 
text-book  for  students,  and  for  persons  desirous  of  obtaining 
a  general  idea  of  the  law  and  procedure  of  Holland. 

The  Manual  was,  however,  more  than  a  mere  popular 
exposition  of  the  law  of  Holland,  for  the  author  refers  to 
most  of  the  accepted  authorities  for  the  statements  contained 
in  the  text.  At  the  same  time  it  cannot  be  denied  that  the 
work  is  veiy  sketchy,  and  not  to  be  compared  with  the 
Iiifi-odii.rtinit  of  Grotius  as  a  text-book  for  acquiring  a 
knowledge  of  the  Roman-Dutch  law.  As  a  text-book  for 
the  student  who  is  already  acquainted  with  the  Institutes  of 
Justinian,  Van  der  Linden's  Manual  can  certainly  be  recom- 
mended :  but  the  student  who  thinks  that  he  has  acquired 
a  fair  knowledge  of  the  Roman-Dutch  law  when  he  has 
mastered  his  Van  der  Linden  is  unhappily  very  greatly 
mistaken.  Van  der  Linden  never  intended  his  Manual  to  be 
considered  as  more  than  a  tirst  book  to  the  student  or  a  legal 
vadc  tnecutn  for  the  merchant.  In  his  introduction  he  tells 
us  how  the  Roman-Dutch  law  should  be  studied  by  a  person 
desirous  of  obtaining  a  sound  knowledge  of  that  system.  No 
one  who  reads  that  introduction  can  possibly  imagine  that 
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Van  der  Linden  ever  thought  that  his  own  little  work 
was  more  than  a  mere  preface  to  the  study  of  the  law  of 
Holland.  There  are  two  English  translations  of  Van 
der  Linden's  Manual — one  published  by  Jabez  Henry  in 
1828,  and  a  more  correct  one  published  by  Sir  Henry  Juta 
in  1897. 

His  next  best-known  work  is  the  Verhandeling  over  de 
Judicieele  PraJdyk  of  form  van  procedeeren  voor  de  Hoven 
van  Justitie  in  Holland  gebruikelyk.  This  is  usually  known 
as  Van  der  Linden's  Judicial  Practice.  It  was  a  book  of  great 
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importance  during  the  earlier  part  of  the  nineteenth  century, 
but  at  present  the  practice  in  the  South  African  courts  has 
been  so  modified  by  the  various  rules  of  court  and  by  the 
influence  of  English  procedure  that  the  work  is  of  compara- 
tively little  value  to  the  practitioner. 

In  addition  to  the  above  Van  der  Linden  edited  Voet,  and 
published  a  Supplement  to  the  first  eleven  books  of  the  Com- 
mentaries. This  Supplement  was  intended  to  elucidate  the 
text  of  Voet  and  to  bring  his  work  up  to  date,  but  Napoleon's 
conquest  of  Holland  and  the  adoption  of  the  Code  Napoleon 
made  such  a  work  unnecessary,  and  Van  der  Linden  discon- 
tinued the  Supplement.  He  also  translated  several  of  Pothier's 
works,  e.g.  the  treatises  on  Obligations,  on  Legacies,  on  Part- 
nership and  on  Bills  of  Exchange,  and  added  valuable  notes 
on  the  law  of  Holland.  In  1798  he  edited  the  two  last 
volumes  of  the  Placaat  Boek  and  published  a  Life  of  Catherine 
II,  Empress  of  Russia.  His  last  work  on  the  Roman-Dutch 
law  was  a  collection  of  Important  Decisions  of  the  Courts  of 
Holland.  This  was  published  in  1809.  After  the  Code 
Napoleon  took  the  place  of  the  indigenous  law  of  Holland 
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Van  der  Linden  devoted    the.   rest  of   his   life  to   elucidate   the 
'(Jode  and  the  new  legal  practice  introduced  by  the  French. 

He  died  at  Amsterdam  in  1885  at  the  age  of  seventy-nine, 
.and  is,  therefore,  the  last  great  Dutch  lawyer  who  practised 
both  the  old  Roman-Dutch  law  and  the  law  of  the  ('ode 
Napoleon. 


CHAPTER   XXXIII. 
ADMINISTRATION   OF   JUSTICE    IN   SOUTH    AFRICA. 

THE  East  India  Company,  as  we  have  seen,  was  founded  by 
a  charter  granted  by  the  States-General  in  1602.  By  sec.  35 
of  this  charter  provision  was  made  for  the  establishment  of 
courts  of  justice.  In  consequence  of  this  a  court  wa's  estab- 
lished at  the  Cape  called  the  Raad  van  Justitie.  Its  judg- 
ments and  sentences  were  pronounced  in  the  name  of  the 
States-General  and  the  Prince  of  Orange,  and  not  in  the  name 
of  the  East  India  Company,  The  following  was  the  formula 
used  by  the  courts  of  justice  in  pronouncing  judgment :  Zoo 
is  't  dat  den  Edel  achtharen  Rade  van  Justitie  doende  regt 
in  de  naam  en  van  wegen  de  Hoog  Moogende  Heeren  Staten 
Generaal  der  vrije  vereenigde  Nederlanden  mitsgaders  '.i/n 
Hooght'ijt  den  Heere  Prince  van  Orange  ah  derzelver  Erv- 
stadkouder,  &c.  (Thus  it  is  that  the  Council  of  Justice  doing 
right  in  the  name  and  on  behalf  of  their  High  Mightinesses 
the  States-General  of  the  free  and  united  Netherlands  and  of 
his  Highness  the  Prince  of  Orange  as  their  hereditary  stad- 
houder,  &c.). 

The  number  of  members  of  the  Raad  van  Justitie  varied. 
I  have  not  been  able  to  ascertain  the  exact  number  of  its 
members  prior  to  1783.  At  that  date  the  full  number  was 
thirteen,  though  at  the  capitulation  of  1795  only  eleven  sat. 
owing  to  the  close  family  relationship  of  two  of  its  members. 

In   1797,  during  the  British  occupation,  the  number  of  members 
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was  reduced  from  thirteen  to  seven,  but  after  the  annexation 
of  1806  the  court  was  composed  of  a  president,  a  secretary 
and  eight  members.  Some  of  its  members  sat  as  judicial  com- 
missioners to  deal  with  petty  cases.  The  full  court  had 
plenary  jurisdiction  in  all  criminal  and  civil  matters.  Its 
seat  was  at  Capetown.  It  was  the  court  of  appeal  for  all 
the  inferior  and  district  courts  in  criminal  as  well  as  civil 
matters.  From  the  Raad  van  Justitie  an  appeal  lay  to  the 
Supreme  Court  at  Batavia. 

I  learn  from  Mr.  Leibrandt.  the  keeper  of  the  Archives  in 
the  Cape  Colony,  that  in  1682  a  court  of  first  instance  for 
petty  cases  was  created  in  Capetown  and  the  Cape  district, 
whilst  courts  of  landdrost  and  heemraden  were  established  at 
Stellenbosch  and  Drakenstein.  That  a  court  for  the  hearing 
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of  petty  cases  existed  at  Capetown  towards  the  latter  half  of 
the  eighteenth  century  admits  of  no  doubt.  It  was  called  the 
Collegie  van  Commissarissen  van  Kleine  Civiele  Zaken,  and 
was  composed  of  members  of  the  Raad  van  Justitie  (Adminis- 
tration of  Justice  Ordinance,  17th  July,  1797). 

I  can  find  no  confirmation  of  the  view  that  schepenen 
existed  in  South  Africa,  though  the}'  did  apparently  exist  in 
India  and  Batavia.  I  am  also  informed  by  Mr.  Leibrandt 
that  the  procedure  of  the  early  inferior  courts  at  the  Cape 
was  regulated  by  Instructions  issued  to  Johannes  Mulder,  land- 
drost of  Stellenbosch  and  Drakenstein.  These  Instructions 
were  no  doubt  based  on  the  rules  of  procedure  laid  down  by 
the  Ordinances  of  1570  and  1580  for  the  inferior  courts  of 
Holland. 

The  common  law  of  the  province  of  Holland  was  accepted 
as  the  common  law  of  the  settlement  of  the  Cape  of  Good 
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Hope.  All  ordinances,  therefore,  of  the  States-General  and 
of  the  States  of  Holland  which  were  not  of  purely  local 
application  were  recognised  as  law  at  the  Cape  of  Good 
Hope.  Of  the  ordinances  passed  either  by  the  States-General 
or  by  the  States  of  Holland,  those  which  were  enacted  for 
the  Dutch  Republic  and  its  dependencies  or  for  the  province 
of  Holland  undoubtedly  applied  to  the  Cape  as  well.  Whether 
any  placaat  after  1652,  which  is  not  ex  facie  of  universal 
operation  or  which  was  not  specially  proclaimed  as  law  at 
the  Cape  of  Good  Hope,  can  be  regarded  as  part  of  the  law 
of  the  Cape  Colony  has  not  been  definitely  decided  as  far  as 
I  am  aware. 

In  Herbert  v.  Anderson  (2  Menz.  16(3  [174])  the  Court 
decided  that  certain  placaats,  including  two  of  1677,  were 
merely  fiscal  or  revenue  ordinances  of  Holland,  and  inas- 
much as  they  had  never  become  or  been  made  law  in  the 
Cape  Colon}',  they  did  not  form  part  of  the  law  of  that 
colony.  In  Maynard  v.  Usher  (2  Menz.  170  [178])  the 
Court  held  that  a  placaat  of  1774  (9th  May)  did  not  apply 
to  the  colony,  apparently  because  it  was  a  fiscal  ordinance ; 
but  Sir  Henry  de  Villiers  rightly  remarked  in  Green  v. 
Griffiths  (4  S.C.  349):  "In  the  case  of  Herbert  v. 
Anderson  this  Court  held  that  a  parole  lease  for  a  year 
followed  by  possession  is  paramount  to  a  subsequent  written 
lease.  The  Court  also  held  that  the  placaats  to  which  I 
have  just  referred,  being  fiscal,  have  never  been  incorpo- 
rated into  the  law  of  this  colony.  .  .  .  Such  portions  of  the 
placaats,  if  any,  as  had  been  incorporated  in  the  general 
law  of  Holland  and  are  applicable  to  the  circumstances  of 
this  country,  need  not  be  excluded  because  the  parts 
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relating  to  the  revenue  are  inapplicable."  In  other  words, 
the  nierej  fact  that  a  portion  of  a  placaat  is  fiscal  is  not 
enough  to  exclude  its  operation  with  regard  to  other 
matters  contained  in  the  placaat.  In  London  Discount 
Bank  \.  Dawe*  (1  Menz.  386)  the  court  referred  to  a  placaat 
of  the  5th  Fel>ruary,  1665,  as  a  valid  authority. 

Besides  the  Dutch  placaats  there  were  ordinances  issued 
by  the  Government  of  Batavia.  These  applied  not  only  to 
the  East  Indies,  but  to  all  dependencies  connected  with  the 
East  India  Company.  It  was  usual  to  insert  in  these  ordi- 
nances a  saving-  clause:  "In  so  far  as  the  conditions  of  the 
respective  dependencies  will  permit."  In  time  placaats  were 
also  issued  at  the  Cape  by  the  Governor-General  subject  to 
a  veto  from  Batavia  or  Holland,  so  that  towards  the  end  of 
the  eighteenth  century  the  confusion  at  the  Cape  was  very 
considerable.  The'  Cape  therefore  received  its  statute  law 
partly  from  the  placaats  of  the  States-General  and  the  States 
of  Holland,  partly  from  the  East  India  Company's  directorate 
in  Holland,  partly  from  the  Governor-General  in  Batavia,  and 
partly  from  the  Governor  and  Council  at  the  Cape. 

To  what  extent  the  Batavian  ordinances  applied  it  is 
difficult  to  say.  From  an  article  by  Mr.  Roos  in  the  Cape 
Lav  Journal  (vol.  14,  p.  6)  it  would  appear  that  no  cop}'  of 
the  general  statutes  of  Batavia  of  1642  existed  at  the  Cape 
in  1708.  Before  that  date,  therefore,  these  statutes  could  not 
have  been  very  strongly  relied  upon.  Mr.  Roos  says:  'In 
171:")  the  Cape  Council  of  Justice  presented  a  request  to  the 
Governor,  De  Chavonnes,  pointing  out  that  up  to  that  time 
there  had  been  no  instruction  to  guide  the  said  Council  in 
the  administration  of  justice,  and  asking  that  the  Statutes  of 
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India  might  be  taken  as  a  basis  for  laws  with  and  in  addition 
to  the  Roman  law  and  modern  laws,  and  without  derogating 
from  the  plakaten  and  ordinances  issued  here  at  various 
times."  Upon  which  the  Governor  in  Council  resolved  "that 
in  future  in  judicial  and  petty  causes  the  Statutes  of  India 
should  be  observed  in  so  far  as  they  do  not  conflict  with  the 
plakaten,  ordinances  and  respective  Council  resolutions  given 
and  resolved  upon  by  the  Government  from  time  to  time." 

This  Code  of  Batavian  laws  (also  called  the  Statutes  of 
India)  was  constantly  amended  and  amplified,  until  it  assumed 
a  permanent  form  in  1766.  It  was  then  called  the  New 
Statutes  of  Batavia.  Mr.  Roos  cannot  tell  us  whether  this 
New  Code  has  ever  been  formally  adopted  at  the  Cape,  and 
from  inquiries  made  by  me  I  should  very  much  doubt  its- 
acceptance  by  the  Government.  It  certainly  was  not  sanc- 
tioned by  the  East  India  Company's  directorate. 

So  great  was  the  confusion  at  the  Cape  that  De  Mist 
was  sent  out  as  a  Commissioner  to  inquire  into  the  state  of 
atiairs.  He  made  severe  remarks  upon  the  administration  of" 
justice,  and  said,  amongst  other  things  (again  I  quote  Mr, 
Roos) :  "  A  Council  of  Justice  without  instructions,  except  as- 
to  the  number.,  rank  and  emoluments  of  the  members,  a 
Fiscaal  independent  of  the  Council,  of  which  he  should  have 
been  the  most  subordinate  minister,  the  sentences  of  the 
Council  lying  in  appeal  to  India,  while  the  Fiscaal  alone 
was  responsible  to  the  Netherlands  directly  ;  no  statute  book 
for  the  colony,  no  instructions  for  landdrost  and  heemraden  ; 
behold  the  sorry  state  into  which  justice  and  its  administra- 
tion had  fallen  into  at  the  Cape  in  1795." 

In  consequence  of  this  report  an  attempt  was  made  to  reform 
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the  administration.  The  Government  began  by  defining  the 
authority  of  the  landdrosts  and  heemraden.  Hence  we  find 
that  on  the  23rd  of  October.  1805,  General  Janssens  and  the 
Council  of  Polity  passed  an  ordinance  for  the  administration  of 
the  country  districts.  This  was  in  consequence  of  the  report 
of  the  Commissary-General,  De  Mist.  The  ordinance  dealt 
partly  with  the  civil  and  partly  with  the  judicial  administra- 
tion of  the  country  districts.  Five  magistracies  or  drosdyen 
were  established  at  Stellenbosch,  Svvellendam.  Graaff-Reinet, 
Uitenhage  and  Tulbagh.  Each  drosdy  was  administered  by 
&,  landdrost  assisted  by  a  secretary  and  as  many  burghers 
or  heemraden,  as  they  were  called,  as  the  Governor  might 
Appoint.  This  board,  consisting  of  landdrost  and  heemraden, 
•exercised  both  civil  and  judicial  functions.  Under  the  land- 
drost and  heemraden  stood  the  field-cornet.  The  landdrosts 
in  their  respective  districts  had  the  direction  of  all  prosecu- 
tions for  crimes  committed  in  their  districts,  and  were  required 
to  send  the  criminals  to  Capetown  for  trial. 

In  civil  matters  the  jurisdiction  of  landdrost  and  heemraclen 
•extended  to  all  disputes  respecting  lands,  boundaries  of  the 
same,  servitudes  and  impounding  of  cattle ;  but  disputes  re- 
garding leeningsplciatsen  (loan  places)  were  reserved  to  the 
•Governor  and  Council.  The  landdrost  could  entertain  "  any 
real  and  personal  suits  for  money  or  money's  worth  without 
including  therein  interest  and  costs  not  amounting  to  the 
sum  of  three  hundred  Rds.,"  and  all  suits  regarding  the 
•district  auctioneers.  Before  proceeding  to  give  judgment 
landdrosts  were  required  to  use  every  endeavour  to  bring 
parties  to  amicable  terms. 

The  proceedings  before  a  landdrost  and   heemraden  had  to 


ADMINISTRATION  OF  JUSTICE  IN  SOUTH  AFRICA.     361 

be  conducted  by  the  parties  in  person,  unless  the  landdrost 
thought  n't  to  allow  an  agent  to  appear.  In  any  case  the 
proceedings  were  to  be  conducted  verbally,  and  not  in  writing. 
The  defendant  to  a  suit  was  allowed  two  defaults,  subject  to 
a  fine  of  3  Rds.  for  the  first  and  6  Rds.  for  the  second  default; 
on  being  summoned  the  third  time  and  not  attending  the 
defaulter  was  declared  contumacious,  the  case  was  heard  and, 
if  a  sufficient  case  was  made  out,  judgment  given  against  him. 
The  judgments  of  landdrost  and  heemraden  were  executed  by 
the  Desolate  Boedels  Kamer  at  Capetown,  either  by  their  own 
officers  or  by  deputies.  The  landdrost  presided  over  the  court 
of  landdrost  and  heemraden,  and  pronounced  the  judgment  of 
the  court.  From  this  judgment  an  appeal  lay  to  the  Court 
of  Justice  at  Capetown.  The  landdrosts  also  acted  as  Com- 
missioners of  the  Court  of  Justice,  as  marriage  officers  and  as 
coroners. 

The  whole  of  the  civil  administration  of  the  district  was 
entrusted  to  the  board  of  lauddrost  and  heemraden.  They 
caused  roads  to  be  made,  supervised  prisons  and  all  other 
public  buildings,  saw  that  proper  weights  and  measures  were 
used,  that  the  food  sold  to  the  people  was  sound  and  not 
-adulterated,  and  that  the  taxes  were  duly  collected  and  paid. 
Special  instructions  defining  the  scope  of  their  duties  were 
issued  to  the  secretary  of  the  court,  to  the  onder-schout  (a 
chief  police  officer)  and  to  the  messengers. 

The  procedure  of  the  Court  of  Justice  at  Capetown  was 
regulated  both  by  local  instructions  or  rules  of  court,  and  by 
the  rules  of  procedure  which  prevailed  in  the  courts  of  Holland. 
The  Instructions  were,  however,  inadequate,  and  De  Mist  com- 
plained of  their  inadequac}7,  though  his  report  is  couched  in 
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-such  terms  that  one  might  conclude  that  there  were  no  In- 
structions. Reference,  however,  is  made  to  Instructies  van  de 
Raad  van  Justitie  in  several  proclamations,  so  that  it  would 
be  wrong  to  infer  that  there  were  no  rules  of  court  at  all. 

~ 

The  procedure  adopted  by  the  Court  of  Justice  was  that 
laid  down  by  the  Civil  and  Criminal  Procedure  Ordinances  of 
1570  and  1580.  The  various  books  on  procedure  which  I 
have  referred  to  in  an  earlier  chapter  were  used  as  authorities 
at  the  Cape.  Of  these  the  Papegaai,  Merula.  Van  Leeuwen's 
ni/ii  Procedeeren,  and  Wassenaar  and  Van  der  Linden's 
Prd.kt.ijlt'  were  the  most  important. 

Until  1813  all  the  proceedings  of  the  court  were  not  con- 
ducted with  open  doors.  It  is  true  the  pleadings  were  public, 
but  the  court  heard  the  witnesses  in  private,  of  course  in  the 
presence  of  the  practitioners  who  appeared  for  the  parties. 
By  a  proclamation  of  Sir  John  Cradock  all  proceedings  be- 
fore the  court  were  ordered  to  be  held  with  open  doors,  and 
the  accused  was  to  be  confronted  with  the  witnesses. 

Such,  then,  was  the  state  of  affairs  at  the  beginning  of 
the  nineteenth  century.  On  the  10th  of  January,  1806,  the 
Cape  capitulated  to  Sir  David  Baird  and  Commodore  Popham, 
and  from  that  date  to  1814  the  British  forces  held  the  settle- 
ment as  conquerors.  In  1814  the  Dutch  possessions  in  South 
Africa  were  formally  ceded  to  Great  Britain  by  a  conven- 
tion between  the  King  of  England  and  the  Sovereign  Prince 
of  the  Netherlands.  It  was  the  practice  of  the  British 
Government  not  to  alter  the  laws  and  institutions  of  con- 
quered territories  except  in  so  far  as  laws  were  inconsistent 
with  British  occupation.  Hence  the  annexation  of  the  Cape 
made  no  difference  to  the  common  law  of  South  Africa. 
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The  British  Government  recognised  the  judicial  institu- 
tions then  existing,  and  left  the  people  to  be  governed  by 
the  system  of  law  to  which  they  had  grown  accustomed. 
In  the  first  few  years  of  the  occupation  no  drastic  altera- 
tions were  made.  It  is  true  the  services  of  the  judges  of 
the  Raad  van  Justitie  were  dispensed  with,  but  a  new  court 
was  instantly  constituted  consisting  of  Willem  van  Ryneveld 
as  president,  Mathiessen,  Struberg,  Fleck,  Truter,  Dieniel 
and  Hiddingh  as  members,  and  Gerard  Belaerts  van  Blokland 
as  secretary. 

In  May,  1807,  the  Governor  constituted  himself  a  court 
of  appeal  for  civil  cases,  with  an  appeal  from  his  decision 
to  the  Privy  Council.  In  the  following  year  the  Governor 
and  two  assessors  became  the  final  court  of  appeal  in  criminal 
cases. 

Gradually,  however,  statutory  alterations  were  made  in  the 
law  and  practice  of  the  colony.     In  1811  circuit  courts  were  first 
established.      The  proclamation  which  established   these  courts 
recited  that  prior  to  this  the  cognisance  and  punishment  of  all 
crimes  and  the  adjudication  of  all  civil  suits  in  which  consider- 
able   property    was    at    stake    took    place    at    Capetown.       The 
language  of  this  proclamation   strikes    us   at   the  present    day 
as  very  peculiar.     Here  is  an  example :   "  Now  as  the  removal 
of  such  inconveniences  and  obstructions  and  the  application  of 
a  Process  by  which  justice  may  be  more  speedily  administered 
must    be   productive   of   the   most   beneficial  result,  not  only  as 
inspiring  the  Good  with  an  increased  confidence  in  the  superin- 
tending care  of  the  Government,  but  by  intimidating  the  Wicked 
and  thus  preventing  the  frequency  of  crimes,"  &c. 

In   1813  the   perpetual    quitrent    was   fixed    upon   a   proper 
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basis.  In  1819  a  new  mode  of  proceeding-  in  criminal  cases 
was  introduced.  In  this  procedure  some  of  the  provisions  of 
English  criminal  practice  were  introduced,  but  the  old  Dutch 
Crimineele  Procedure  still  formed  the  basis  of  the  new  practice. 
I  shall  deal  with  this  more  fully  in  the  next  chapter. 

In  1826  an  ordinance  was  promulgated  creating  justices 
of  the  peace.  From  the  date  of  the  annexation  the  Dutch 
and  English  languages  had  been  used  in  judicial  proceedings, 
but  after  the  1st  of  January,  1827,  all  judicial  acts  and 
proceedings  were  required  to  be  conducted  in  the  English 
language.  During  this  year  the  first  Charter  of  Justice  was 
promulgated  establishing  a  .Supreme  Court.  This  was  amended 
and  repealed  by  the  New  Charter  of  1832.  In  1828  the  duties 
of  the  sheriff  were  more  explicitly  defined,  and  the  procedure 
in  criminal  cases  considerably  altered  from  the  old  Dutch 
practice  so  as  to  bring  it  more  in  accord  with  English  proce- 
dure. During  the  same  year  the  office  of  Registrar  of  Deeds 
was  created.  In  the  following  year  the  legal  age  of  majority 
was  reduced  from  twenty-five  years  to  twenty-one. 

In  1830  the  law  of  evidence  was  altered  in  such  a  way 
that  the  practice  of  the  courts  of  Westminster  rather  than 
that  of  the  Dutch  courts  was  followed.  The  Ordinance  (72  of 
1830)  attempted  to  codify  the  law  of  evidence  for  the  colony, 
and  based  its  provisions  upon  the  principles  which  prevailed 
in  English  courts.  This  same  year  saw  the  criminal  procedure 
considerably  amplified.  In  1831  the  jury  system  was  fully 
introduced,  and  an  ordinance  passed  relative  to  the  qualifica- 
tion and  method  of  appointing  Grand  and  Petit  Jurors. 

On  the  2nd  May,  1832,  letters  patent  were  issued  to  take 
effect  from  1st  March,  1834,  known  as  the  New  Charter  of 
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Justice.  By  this  statute  the  judicial  institutions  which  had 
existed  since  the  annexation  were  completely  swept  away, 
and  new  courts  appointed  upon  an  entirely  new  plan.  With 
the  Charter  of  Justice  of  1827  the  Raad  van  Justitie  passed 
away,  and  was  replaced  by  a  Supreme  Court  of  three  judges 
appointed  by  the  Crown  for  life.  The  landdrosts  and  heem- 
raden  also  disappeared,  and  their  functions  were  taken  over 
by  resident  magistrates  and  civil  commissioners.  The  laws 
with  regard  to  resident  magistrates  were  consolidated  in  1856 
by  Act  20  of  that  yeai1. 

In  1857  a  Commission  was  appointed  to  inquire  into  the 
state  of  the  law.  The  Commission  consisted  of  the  Chief 
Justice  Sir  Sj^dney  Bell,  judges  Cloete  and  Watermeyer,  Mr. 
Porter  the  Attorney-General,  and  Mr.  Rawson  the  Colonial 
Secretary.  It  issued  its  report  on  the  10th  November,  1858. 
To  this  was  attached  a  list,  framed  by  the  Commissioners,  of 
all  the  placaats,  proclamations,  advertisements,  &c.,  which  had 
had  the  effect  of  law  in  the  Cape  Colony.  The  Commission 
found  that  most  of  these  wrere  either  repealed  or  obsolete. 
The  list  is  to  be  found  in  the  old  editions  of  the  Cape 
statutes.  The  Commission  also  found  that  the  Roman-Dutch 
law,  which  consists  of  the  civil  or  Roman  law  as  modified  by 
the  laws  passed  by  the  legislature  of  Holland  and  by  the 
customs  of  that  country,  forms  the  great  bulk  of  the  law  of 
the  colony,  and  that  a  large  body  of  statute  law  scattered 
throughout  the  British  imperial  Statute  Book  had  the  force 
of  law  within  the  colony.  Besides  these  there  existed 
ordinances  and  proclamations  of  the  colonial  legislature  and 
certain  orders  in  council.  The  Commission  recommended  that 
all  the  laws  still  of  force  in  the  colony  should  be  published 
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in  one  collection.  The  result  of  this  was  the  publication  in 
1862  of  the  statute  law  of  the  Cape  of  Good  Hope,  compris- 
ing the  placaats,  proclamations  and  ordinances  enacted  before 
the  establishment  of  the  colonial  Parliament,  and  still  wholly 
or  in  part  in  force.  This  volume  has  been  the  basis  upon 
which  all  the  subsequent  editions  of  the  Statute  Book  of  the 
Cape  Colony  have  been  formed. 

We  see,  therefore,  that  after  1834  the  Supreme  Court  of 
the  Cape  of  Good  Hope  assumed  its  present  form.  There 
was  a  considerable  difference  between  the  procedure  of  the 
old  Kaad  van  Justitie  and  that  of  the  Supreme  Court.  As 
stated  above,  the  Dutch  courts  recognised  two  classes  of  legal 
practitioners — the  attorney  and  the  advocate.  As  these  prac- 
titioners were  also  known  to  the  English  practice,  there  was 
no  difference  in  this  respect  after  the  establishment  of  the- 
new  court.  The  procedure  before  the  Raad  van  Justitie  was 
much  more  elaborate  than  that  before  the  Supreme  Court. 
It  was  the  practice  in  the  Dutch  courts  for  the  advocate  not 
only  to  address  the  court,  but  to  hand  to  the  court  a  sum- 
mary of  his  argument.  This  practice  was  followed  even  after 
the  cession  of  the  Cape,  and  was  probably  kept  up  until  the 
formation  of  the  first  Supreme  Court  in  1M27. 

In  1864  an  Eastern  Districts'  Court  was  established.  In 
1879  the  Act  of  1864  was  repealed,  and  in  addition  to  the 
Supreme  Court  of  the  Cape  of  Good  Hope  two  other  courts  of 
superior  jurisdiction  were  created — the  Eastern  Districts'  Court, 
as  at  present  constituted,  and  the  High  Court  of  Griqualand 
West — each  with  a  judge-president  and  two  puisne  judges. 
'I'lic  judges  of  these  courts  were  also  judges  of  the  Supreme 
Court.  A  court  of  appeal  was  -established  consisting  of  the 
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three  judges  of  the  Supreme  Court  and  the  two  jud ores- 
president,  but  this  court  had  a  short  life.  At  present  the 
Supreme  Court  at  Capetown  is  the  corirt  of  appeal  for  the 
whole  Cape  Colony  and  for  Southern  Rhodesia.  From  the 
Supreme  Court  an  appeal  lies  to  the  Privy  Council.  It  is 
unnecessary  to  consider  in  detail  the  various  modifications 
introduced  from  time  to  time  into  the  judicial  system.  The 
above  is  a  brief  sketch  of  the  gradual  alteration  which  the 

CT 

administration  of  justice  has  undergone  in  the  Cape  Colony 
from  the  time  of  its  settlement  until  it  assumed  its  present 
form. 

NataL — The  Roman-Dutch  law  was  established  in  Natal 
by  Ordinance  12  of  1845.  which  enacted  that  "the  system, 
code  or  body  of  law  commonly  called  the  Roman-Dutch  law, 
as  the  same  has  been  and  is  accepted  by  the  tribunals  of  the 
Colony  of  the  Cape  of  Good  Hope,  shall  be  and  the  same  is 
hereby  established  as  the  law  for  the  time  being  of  the 
district  of  Natal."  In  1896  a  law  was  passed  (Act  39)  con- 
solidating the  laws  with  reference  to  the  Supreme  Court,  and 
the  provision  of.  Ordinance  12,  above  quoted,  was  incorporated 
in  the  new  law.  Besides  the  Roman-Dutch  law  there  is  a 
code  of  laws  known  as  the  Native  Code,  which  applies  to 
disputes  between  natives  of  a  nature  other  than  commercial. 
It  was  enacted  as  law  bv  Ordinance  3  of  1849.  In  a  later 

\j 

chapter  I  shall  show  how  profoundly  English  law  has  modified 
the  Roman-Dutch  law  in  this  colony. 

The  Transvaal. — The  earlier  laws  of  the  Transvaal  re- 
ferred to  the  Hollandsche  Wet  (Dutch  law)  as  the  common 
law  of  that  State.  In  1859  this  was  explained  to  mean 
the  Roman-Dutch  law.  It  was  then  further  enacted  that 
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the  Koopman's  Handbod'  of  Van  der  Linden  should  be  the 
law-book  of  the  State.  In  other  words,  the  Roman-Dutch 
law  as  contained  in  Van  der  Linden's  manual  should  be 
the  common  law,  except  in  so  far  as  it  was  modified  by 
the  grondwet,  by  other  ordinances  or  by  resolutions  of  the 
Volksraad.  If  Van  der  Linden  did  not  deal  with  a  ques- 
tion the  judges  were  referred  to  Van  Leeuwen's  Roman- 
Dutch  Law  or  Grotius'  Introduction  (V.R.B.  5th  May,  1859, 
appendix  1).  In  1864  it  was  further  explained  that  the 
Roman-Dutch  law  was  the  basis  of  the  law  of  the  State, 
but  that  it  had  to  be  interpreted  according  to  South  African 
usages  (Notice,  12th  April,  1864).  In  1002,  after  the 
annexation,  it  was  provided  in  the  Administration  of  Justice 
Ordinance  (sec.  17)  that  the  Roman-Dutch  law,  except  in 
so  far  as  it  is  modified  by  legislative  enactments,  shall  be 
the  law  of  the  Transvaal  colony.  This  means  presumably 
the  Roman-Dutch  law  as  it  existed  at  the  Cape  at  the  time 
of  the  annexation  of  1806. 

The  inferior  courts  of  the  Transvaal  Republic  were 
modelled  upon  the  old  Cape  courts  of  landdrost  and  land- 
drost  and  heemraden.  The  number  of  heemraden  varied 
from  four  to  six  until  1873,  when  it  was  definitely  fixed 
at  six.  In  1877  the  court  of  landdrost  and  heemraden 
was  abolished.  During  the  first  English  occupation  the  land- 
drost became  a  resident  magistrate,  though  the  term  landdrost 
was  again  adopted  after  the  retrocession  in  1881,  and  con- 
tinued in  use  until  the  annexation  of  1900. 

The  superior  court,  according  to  the  Grondwet  of  1858, 
consisted  of  three  landdrosts  and  twelve  jurymen  (or  Gezwo- 
renen).  This  court  was  finally  abolished  in  1881.  In  1877 
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a  law  was  passed  amending  the  grondwet  and  constituting 
a  High  Court  of  three  judges  and  circuit  courts.  In  terms 
of  this  law  judges  were  appointed  and  the  High  Court  of 
the  Republic  established.  This  court  sat  during  the  first 
English  occupation,  and  its  constitution  was  confirmed  first 
by  the  Triumvirate  and  later  by  Law  3  of  1883.  The  High 
Court  of  the  Transvaal  thus  constituted  was  modelled  upon 
the  Supreme  Court  of  the  Cape  Colony. 

After  the  disappearance  of  the  heemraden  the  landdrost 
performed  the  functions  of  a  magistrate,  with  a  jurisdiction 
somewhat  greater  than  the  resident  magistrate  of  the  Cape 
Colony. 

After  the  annexation  of  1900  two  superior  courts  were 
created— the  Supreme  Court  at  Pretoria,  consisting  at  pi^esent 
of  seven  judges,  and  the  High  Court  of  the  Witwatersrand, 
which  is  a  single  judge  court  presided  over  by  one  of  the 
judges  of  the  Supreme  Court. 

Instead  of  landdrosts,  resident  magistrates  have  been 
appointed  similar  to  those  of  the  Cape  Colony.  In  addition 
to  magistrates  there  are  inspectors  of  Chinese,  who  have 
special  jurisdiction  over  Chinese  labourers. 

Orange  River  Colony. — Prior  to  the  annexation  the 
Orange  Free  State,  like  the  Transvaal  and  the  Cape  Colony, 
adopted  the  Roman-Dutch  law.  In  the  amended  constitution 
of  1898  we  find  the  following:  "That  the  Roman-Dutch  law 
is  accepted  as  the  fundamental  law  of  this  State  in  so  far  as 
it  was  found  in  force  in  the  Cape  Colony  at  the  time  of 
the  appointment  of  the  English  judges,  in  the  place  of  the 
previously  existing  Council  of  Justice,  and  not  to  include  any 
new  laws  and  institutions,  local  and  general,  which  may  have 
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been  introduced  into  Holland  and  which  are  not  based  on  or 
are  in  conflict  with  the  old  Roman-Dutch  law  as  expounded  in 
the  text-books  of  Voet,  Van  Leeuwen,  Grotius,  De  Papeyaai, 
Merula,  Lybrecht,  Van  der  Linden,  Van  der  Keessel  and  the 
authorities  cited  by  them"  (ch.  ],  sec.  1).  After  the  annexa- 
tion no  alteration  was  made  in  this  respect. 

In  the  old  days  the  Orange  Free  State,  like  the  Trans- 
vaal, had  courts  of  landdrost  and  heemraden  :  but  after  the 
establishment  of  the  High  Court  the  superior  courts  were 
like  those  of  the  Cape  Colony — a  Supreme  or  High  Court  and 
circuit  courts.  The  landdrosts  were  similar  to  the  resident 
magistrates  of  the  Cape.  Since  the  annexation  the  High 
Court  of  the  Republic  gave  place  to  the  present  High  Court 
under  Ordinance  4  of  15)02,  and  the  landdrost  courts  became 
courts  of  resident  magistrates. 

O 

Southern  Rhodesia. — Here,  too.  the  Roman-Dutch  law  is 
the  common  law,  and  a  ufreat  number  of  the  Rhodesian 

^ 

statutes  are  almost  identical  with  those  of  the  Cape  Colony. 
The  Supreme  Court  of  Rhodesia  is  the  highest  court  of  the 
colony,  and  from  this  court  there  is  an  appeal  to  the  Supreme 
Court  of  the  Cape  Colony  at  Capetown.  The  inferior  courts 
are  presided  over  by  resident  magistrates  similar  to  those  of 
the  Cape  Colony. 

It  will  therefore  be  seen  that  from  the  Zambesi  to  Cape 
Point  the  Roman-Dutch  law  as  it  prevailed  in  the  province 
of  Holland  prior  to  the  foundation  of  the  Cape  Settlement 
in  I (552  is  the  common  law  of  South  Africa.  The  procedure 
of  the  superior  courts  of  each  colony  is  regulated  by  a  set 
•of  rules  published  for  that  particular  court,  but  these  rules 
are  all  so  similar  to  the  rules  of  the  Supreme  Court  of  the 
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Cape  of  Good  Hope  that  the  difference  in  judicial  procedure 
of  the  various  courts  is  very  slight.  The  practice  of  the 
courts  of  Natal  differs  more  from  that  of  the  Cape  Colony 
than  that  of  any  other  of  the  South  African  courts.  Where 
the  rules  of  court  do  not  apply  the  practice  of  the  old  courts 
of  Holland  is  generally  adopted,  though  English  precedent  is 
often  followed. 

The  Roman-Dutch  law  has,  however,  been  profoundly 
modified  in  the  various  colonies  since  its  first  introduction 
into  the  Cape.  To  give  a  detailed  account  of  this  modifica- 
tion would  be  a  work  of  considerable  labour,  and  would  occupy 
too  great  a  space.  In  a  later  chapter  I  shall,  however,  point 
out  briefly  how  English  legal  ideas  have  modified  the  principles 
of  the  Roman-Dutch  law. 


CHAPTER   XXXIV. 

CRIMINAL   PROCEDURE  FROM  THE  SIXTEENTH 
CENTURY  TO  THE  PRESENT  DAY. 

IN  dealing  with  the  administration  of  the  Courts  of  Justice 
I  endeavoured  to  show  that  during  the  early  German  period, 
during  the  Frankish  rule  and  even  after  the  institution  of  the 
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counts,  the  assembly  of  the  mnllum  was  the  Supreme  Court 
in  criminal  matters.  In  addition  to  this  court  there  were 
assize  courts  and  inferior  district  and  town  courts.  The 
latter  took  cognisance  of  lesser  offences,  whilst  the  assize  and 
Supreme  Courts  dealt  with  all  crimes  for  which  the  death 
penalty  or  other  severe  punishment  could  be  exacted.  The 
idea  that  the  sovereign  was  the  fountain  of  law,  and  that 
crimes  were  punished  in  his  name,  originated  with  the 
Frankish  monarchs,  and  grew  stronger  as  the  power  of  the 
sovereign  or  count  increased.  The  criminal  procedure  during 
the  earlier  period,  when  ordeals  were  still  in  vogue,  has  been 
sufficiently  explained. 

Gradually  the  procedure  of  the  courts  came  to  be  moulded 
upon  the  procedure  of  the  Roman  law  as  modified  by  the 
Canon  law,  so  that  by  the  fifteenth  century  a  considerable 
advance  had  been  made  in  the  method  of  bringing  criminals 
to  justice.  The  law  of  evidence  had  been  brought  into 
some  system  by  the  Canon  law,  and  the  harshness  of  the  old 
criminal  practice  had  been  considerably  modified.  In  1507 
the  Constitutio  criminalis  Carolina  had  been  enacted  in  Ger- 
many, and  it  soon  formed  the  inodel  for  the  criminal  pro- 

372 


CRIMINAL  PROCEDURE  FROM  16-m  CENTURY.      373 

cedure  of  the  Netherlands.  Towards  the  end  of  the  sixteenth 
century  the  criminal  procedure  of  Holland  was  laid  down  by 
a  statute  passed  for  better  regulating  the  method  of  criminal 
proceedings.  Although  the  statute  was  promulgated  during 
the  early  years  of  the  struggle  with  Philip  of  Spain  (1570), 
it  was  not  revoked  after  the  union  of  the  provinces,  and  con- 
sequently formed  the  basis  of  the  criminal  procedure  of  the 
seventeenth  and  eighteenth  centuries. 

The  lower  courts,  as  \ve  have  seen,  consisted  as  a  general 
rule  of  baljuw  and  mannen  in  the  country  districts,  and  of 
schout  and  schepenen  in  the  towns.  From  these  an  appeal  lay 
with  the  Court  of  Holland.  The  statute  of  1570  regulated 
the  procedure  in  the  lower  courts.  The  same  procedure  was 
followed  iu  the  Supreme  Court  of  Holland  except  in  so  far  as 
it  was  modified  by  the  rules  of  that  court  (Instructien  <'«n 
den  Hove}.  The  h'rst  part  of  this  Ordinance  gives  us  a  good 
insight  into  the  abuses  which  existed  in  former  centuries.  It 
shows  how  the  personal  influence  and  feudal  rights  of  the 
lords  of  manors  had  prevented  delinquents  from  being  brought 
to  justice.  The  right  of  pardon  and  the  right  of  remission 
of  punishment  were  claimed  and  exercised  not  only  by  feudal 
lords,  but  by  a  whole  series  of  State  functionaries.  The  first 
salutary  provision  of  the  Ordinance  of  1570  was  the  abolition 
of  all  these  rights  and  privileges  and  the  establishment  of 
the  principle  that  the  stadhouder  was  the  only  official  besides 
the  king  who  could  grant  pardon  and  remission  of  penalty. 

No  person  could  be  arrested  without  the  order  of  a  judge 
or  magistrate  unless  caught  in  flagrante  delicto.  It  was 
therefore  necessary  to  lay  a  criminal  information  before  the 
magistrate  or  judge,  who  heard  evidence  and  determined 
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whether    leave    to    arrest    should    or    should    not    be    granted. 
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No  private  prosecution  was  allowed,  and  all  criminals  were 
pursued  by  a  public  prosecutor  before  the  judge  of  the 
domicile  of  the  accused.  A  prisoner  could  only  be  tried 
before  the  judge  of  the  place  where  a  crime  was  committed 
if  caught  there  fiagra/nte  deli  do.  With  us  the  preliminary 
examination  is  held  after  the  affidavit  has  been  lodged  that 
a  crime  was  committed,  and  after  the  accused  is  arrested. 
I>y  the  old  Dutch  practice  the  complainant  laid  the  informa- 
tion before  the  judge,  called  his  witnesses  in  support  of  the 
charge,  and  the  judge  then  determined  whether  leave  to 
arrest  should  be  granted.  Unless  the  crime  was  of  a  serious 
nature  no  arrest  was  granted.  In  smaller  delicts  a  personal 
citation  was  deemed  sufficient.  If  the  accused  failed  to  appear 
upon  the  personal  citation  the  trial  could  proceed  without  him. 
Our  modern  practice  of  a  trial  in  open  court  and  of  insisting 
upon  the  presence  of  the  criminal  is  derived  from  English 
procedure. 

Besides  this  practice  of  citing  the  accused  there  also 
existed  a  method  of  inquisition.  Van  der  Linden  says  (bk.  3, 
pt.  2.  ch.  1,  sec.  11):  "An  indirect  method  of  procuring 
the  attendance  of  the  party  accused  is  sometimes  practised, 
namely,  in  case  of  one  against  whom  there  is  a  certain 
degree  of  suspicion,  but  not  strong  enough  to  ground  a 
decree  thereon,  to  send  for  him  or  to  -request  his  attend- 
ance in  order  to  question  him  regarding  the  matter,  and 
when  anything  is  obtained  from  his  own  answers  then  to 
apprehend  him :  but  this  method  is  not  to  be  commended, 
and  ought  to  be  banished  from  all  tribunals."  Our  modern 
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practice,    of    course,    doerf    not    tolerate    this    course.      Another 
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arbitrary  method  of  arrest  was  the  one  known  as  />olitical 
<fr/v»xf.  In  that  case,  for  the  purposes  of  public  safety, 
magistrates  were  entitled  to  arrest  citizens  against  whom 
there  was  suspicion,  but  no  proof  (Van  der  Linden,  lor. 
cit.  sec.  11). 

A  curious  procedure  was  the  demand  on  the  part  of  a 
suspected  person  to  have  himself  declared  free  of  crime.  He 
took  out  a  writ  of  purgation,  and  called  upon  the  Attorney- 
General  of  the  court  and  all  others  interested  to  show  cause 
why  he  should  not  be  declared  innocent  of  the  crime  men- 
tioned in  the  writ.  He  appeared  on  the  day  named  in  the 
writ,  and  could  be  subjected  to  a  severe  cross-examination. 
If  the  applicant  did  not  obtain  his  purge  he  usually  found 
himself  the  subject  of  a  criminal  prosecution.  There  is  no- 
room  for  such  a  proceeding  in  our  present  procedure.  The 
trial  itself  was  conducted  like  any  other  trial,  and  the 
Crown  made  use  of  all  informations,  interrogatories,  &c.,  in 
its  possession.  The  prisoner  was  not  only  a  competent 
witness,  but  could  be  interrogated. 

When  we  altered  the  Dutch  procedure  we  abolished  not 
only  the  interrogatories,  but  also  the  right  of  a  prisoner  to> 
o'ive  evidence.  In  time,  however,  we  went  back  to  the  old 
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Dutch  practice,  for  in  1886  the  Cape  legislature  passed  an 
Act  making  the  accused  and  his  wife  competent,  but  not 
compellable,  witnesses  in  the  case  in  which  he  is  being  tried. 
The  other  South  African  colonies  have  since  then  followed! 
suit.  On  the  Continent  of  Europe  the  accused  can  be  inter- 
rogated, but  our  law,  following  English  practice,  which  has- 
always  had  a  tender  regard  for  the  feelings  of  accused 
persons,  refuses  to  admit  the  interrogation  of  prisoners.  In 
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the  hands  of  a  competent  and  well-trained  magistrate  inter- 
rogatories are  extremely  useful  in  the  detection  and  punish- 
ment of  crime,  but  in  the  hands  of  inferior  magistrates  and 

^3 

insufficiently  trained  prosecutors  it  would  no  doubt  lead  to 
tyranny  and  injustice. 

It  is  a  curious  fact  that  by  the  general  law  of  Holland 
a  criminal  could  not  as  of  right  demand  that  he  should  be 
defended  by  an  attorney  or  advocate :  special  leave  had  to 
be  obtained  from  the  judge.  Thus  art,  14  of  the  Ordinance 
of  1570  provides  that  a  criminal  cannot  employ  an  advocate 
to  speak  for  him  unless  the  judge  thinks  it  necessary.  In 
some  towns,  however,  the  burghers  had  the  privilege  of 
insisting  upon  their  defence  being  conducted  by  an  advocate 
{Reckts.  01*.  vol.  2,  obs.  72). 

Such  were  the  general  features  of  the  criminal  procedure 
that  prevailed  in  Holland  during  the  eighteenth  century.  In 
what  respects  it  was  modified  at  the  Cape  before  the  end  of 
the  eighteenth  century  I  have  not  been  able  to  ascertain, 
though  some  modifications  were  introduced  by  an  Ordinance 
of  the  7th  July,  17(^0,  on  the  mode  of  proceeding  in  criminal 
cases.  We  know,  however,  from  General  Janssen's  Ordinance 
for  the  administration  of  country  districts  and  his  instructions 
to  landdrosts  and  heemraden,  that  the  Criminal  Procedure 
Ordinance  of  1570  constituted  the  criminal  practice  of  the 
•Cape  (art.  54).  There  was  only  one  judicial  body  at  the 
•Cape  which  dealt  with  the  trial  of  serious  crimes,  and  that 
was  the  Raad  van  Justitie  at  Capetown.  The  landdrost  and 
heemraden  were  only  entitled  to  deal  with  trifling  offences, 
for  which  the  ordinary  penalty  was  a  pecuniary  fine. 

The  prosecution  of  all  crimes  committed  in  Capetown  was 
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entrusted  to  the  Fiscaal  or  Procureur-Generaal,  as,  subsequent 
to  De  Mist's  commission,  lie  was  sometimes  called.  For  crimes 
committed  outside  of  the  Cape  district  the  landdrost  oi'  the 
district  in  which  the  crime  was  committed  was  <?.<•  ojpc-io  the 
prosecutor,  though  he  was  entitled  to  employ  an  advocate  in 
Capetown  to  conduct  the  prosecution  before  the  Court  of 
Justice  on  his  behalf  (Instructions  to  Heemraden,  arts.  54 
and  58). 

When  a  crime  was  committed  in  a  country  district,  it  was 
the  duty  of  the  landdrost  to  acquaint  the  Attorney-General 
and  the  President  of  the  Court  of  Justice  with  the  fact.  His 
next  step  was  to  hold  an  inquest  and  to  conduct  a  prepara- 
tory examination,  then  already  called  by  that  name  (pme- 
paratoire  inforniatie).  This  examination  had  to  be  conducted 
in  the  presence  of  the  heemraden,  and  if  a  witness  was  to  be 
summoned  from  another  district  the  consent  of  the  Court  of 
Justice  at  Capetown  had  to  be  obtained.  If  the  landdrost 
thought  that  there  was  a  primd  facie  case  he  was  to  "exhibit 
the  said  examinations  to  the  Court  of  Justice  together  with 
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a  detailed  species  facti  and  a  summary  description  of  the 
crime,"  praying  at  the  same  time  for  a  decree  of  the  Court  for 
apprehension  or  for  citation  of  the  suspected  person  (art.  60). 

Without  such  a  decree  of  the  Court  the  landdrost  had  no 
right  to  summon,  much  less  to  arrest,  unless  there  was  ;i  real 
danger  that  the  delinquent  would  escape  justice.  If  the  land- 
drost arrested  without  sufficient  ground  for  believing  that 
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there  was  periculwm  in  mord,  then  he  could  be  mulcted  in 
costs  and  subjected  to  "  such  further  correction  as  the  Court 
might  judge  necessary  "  (arts.  61  and  62). 

If,  however,  the  case  was  trifling,  punishable  by  tine  only, 
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the  landdrost  could  proceed  without  a  special  decree.  If 
the  papers  were  returned  from  Capetown  with  a  decree  to 
arrest,  then  he  was  to  see  to  the  transport  of  the  prisoners 
to  Capetown  and  to  transmit  to  his  advocate  all  the  evidence 
collected  by  him,  the  corpus*  delicti  and  such  particulars  as 
might  be  required  for  the  prosecution  (art.  65). 

If  the  decree  merely  directed  him  to  summon,  he  was 
not  allowed  to  arrest  or  interfere  with  the  liberty  of  the 
accused.  He  had  to  see  that  the  summons  was  served  in 
good  time  to  allow  the  accused  to  attend  at  the  Court  in 

^ 

Capetown.  If  he  failed  in  this,  he  was  liable  to  the  costs 
in  person.  Persons  caught  in  flagrante  delicto,  vagabonds 
and  deserters  could  be  summarily  arrested  by  the  landdrost 
and  sent  to  Capetown  for  trial.  There  are  two  curious 
articles  about  the  compounding  of  offences,  and  so  alien  to 
our  modern  practice  that  I  give  them  here  in  full  :— 

Art.  71. — The  Landdrost  shall  not  be  allowed  on  his  own  autho- 
rity to  compound  any  offence  whatsoever  except  in  minor  cases  on 
which  the  law  has  affixed  a  penalty  of  some  small  fine  not  exceeding 
50  Rds.,  the  distribution  of  which,  if  not  particularly  prescribed  by 
law,  shall  be  directed  according  to  article  13  of  these  Instructions. 

Art.  72. — In  graver  cases  the  Landdrost  can  compound  only  with 
the  consent  of  the  Court  of  Justice  and  in  the  presence  of  a  com- 
mission of  the  Court,  after  the  Court,  on  a  petition  of  the  offending 
party  and  the  report  thereon  by  the  Landdrost,  shall  have  declared 
the  case  to  admit  of  such  adjustment. 

When  the  case  was  sent  up  to  the  Court  of  Justice  at 
Capetown  it  was  tried  before  the  president  and  members 
of  the  Raad  van  Justitie.  This  was  a  court  of  judge  and 
jury  rolled  into  one.  The  president  was  always  a  qualified 
lawyer,  but  though  many  of  the  members  were  lawyers,  it 
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was  not  obligatory  for  them  to  possess  legal  qualifications. 
They  were,  however,  all  gentlemen  of  standing  and  educa- 
tion and  owners  of  considerable  property.  The  pleadings  in 
court  were  conducted  partly  orally  and  partly  in  writing. 
It  was  the  custom  for  the  prosecuting  as  well  as  the 
defending  counsel  to  hand  in  a  resume  of  his  argument.. 

o  o 

and  then  to  elaborate  it  orally.  The  evidence  of  the  wit- 
nesses was  not  as  a  rule  taken  in  open  court.  When 
the  hearing  of  the  case  was  over  the  members  of  the 

C^ 

Court  retired,  and  the  view  of  the  majority  formed  the 
judgment  of  the  Court.  When  the  judges  had  come  to  a 
conclusion  the  president  delivered  the  judgment  and  pro- 
nounced the  sentence.  The  punishments  were  very  much 
the  same  as  prevail  at  present.  Torture  was  not  allowed, 
and  the  couh'scation  of  property  even  in  case  of  treason 
had  been  abolished  in  Holland  in  1779. 

After  the  occupation  of  the  Cape  the  criminal  procedure 
then  in  vogue  was  continued  without  any  alteration  for 
some  years.  In  1808  a  court  of  appeal  for  criminal  cases 
was  constituted.  It  consisted  of  the  Governor  and  such 
assessors  as  he  might  from  time  to  time  appoint. 

In  1811  the  first  great  innovation  in  the  trial  of  criminals 
was  made  by  the  establishment  of  a  circuit  court.  This 
court  consisted  of  two  or  more  members  of  the  Court  of  Jus- 
tice, who  were  required  to  proceed  through  the  districts  of 
Swellendam,  George,  Uitenhage,  Graaff-Reinet  and  Tulbagh 
for  the  purpose  of  hearing  both  civil  and  criminal  cases.  If, 
however,  after  investigation  it  appeared  that  the  penalty  for 
the  crime  was  death,  the  case  was  reserved  for  the  full  Court 
at  Capetown.  The  first  members  were  appointed  by  the 
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Governor,  but  after  that  they  were  elected  by  the  majority 
of  the  Court.  In  eacli  district  the  landdrost  acted  as  prosecu- 
tor. The  practice  of  electing  the  judges  soon  led  to  abuse 
and  inconvenience,  and  in  1813  a  proclamation  was  issued  by 
which  the  judges  were  required  to  go  on  circuit  by  turns.  By 
proclamation  of  the  25th  September,  1813,  all  criminal  cases 
before  the  Court  of  Justice  were  required  to  be  conducted 
with  open  doors,  and  the  same  regulation  was  to  apply  to  all 
inferior  courts. 

As  we  saw  above,  the  proceedings  had  been  previously 
conducted  partly  with  open  doors  and  partly  in  private :  after 
1813  they  were  all  conducted  in  public.  I  have  also  stated 
that  part  of  the  pleadings  of  the  advocate  were  in  writing, 
and  if  he  thought  tit  he  could  elaborate  his  argument  orally 
before  the  Court.  This,  however,  was  not  always  done,  and 
therefore  a  criminal  case  might  be  heard  by  the  Court  with- 
out a  public  address  by  counsel.  This  was  contrary  to  the 
English  practice,  and  therefore  the  Proclamation  of  J813  (art. 
6)  required  that  the  proceedings  should  be  conducted  orally. 
The  counsel  for  the  prosecution  and  defence  still,  however, 
continued  to  put  in  a  written  plea,  which  in  all  probability 
was  read  in  open  court. 

I  have  been  favoured  by  Mr.  C.  H.  van  Zyl  of  Capetown 
with  a  copy  of  a  trial  conducted  in  1822,  in  which  the 
written  pleadings  of  counsel  signed  by  them  were  put  in.  As 
this  case  gives  a  clearer  notion  of  how  a  criminal  trial  was 
conducted  in  those  days  than  a  mere  description,  a  translation 
of  the  proceedings  is  given  in  an  Appendix. 

It  was  found  that  the  nw.irier  -win  procedee^en  as  laid 
down  in  the  Ordinance  of  1570  was  no  longer  suitable,  and 
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that  extensive  amendments  were  necessary  in  order  to  bring 
the  procedure  in  accord  with  the  practice  prevailing  in  Eng- 
land :  so  the  Court  of  Justice  was  requested  to  draw  up  a 
set  of  regulations.  On  the  2nd  September,  1811)  (Proclama- 
tions, p.  709),  a  new  mode  of  procedure  in  criminal  cases  was 
established.  The  preamble  said  that  for  the  purposes  of 
uniformity  and  distinctness  a  new  mode  of  proceeding  in 
criminal  cases  was  necessary,  "  containing  the  spirit  of  the 
existing  laws,  proclamations  and  ordinances  under  such  modi- 
fications as  may  tend  to  combine  the  benevolent  principles 
of  the  present  Government  with  the  mode  of  proceeding  in 
the  prosecution  for  crimes  and  misdemeanours  heretofore  in 
use  in  this  colony  in  as  far  as  the  nature  of  the  case  will 
permit.' 

Three  courts  were  recognised — the  Raad  van  Justitie  or 
full  Court,  the  court  of  two  commissioners  from  the  Court  of 
Justice,  and  the  court  of  landdrost  and  heemraden.  Crimes 
which  were  not  subject  to  a  more  severe  punishment  than 
public  scourging,  transportation,  banishment  or  confinement 
for  a  limited  .period  were  brought  before  the  landdrost  and 
heemraden  of  the  district  in  which  the  crimes  were  committed. 
The  court  of  commissioners  tried  all  cases  where  the  crime 
was  committed  in  Capetown  and  where  the  punishment  was 
more  severe  than  is  mentioned  above.  Cases  in  which  the 
death  penalty  could  be  inflicted  were  tried  by  the  full 
Court. 

The  secretary  of  the  landdrost's  court  became  the  prose- 
cutor for  crimes  committed  in  his  district,  but  in  all  serious 
cases  from  the  country  districts  referred  to  the  Supreme 
Court  at  Capetown  the  landdrost  still  continued  to  prosecute 
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through  an  advocate,  known  as  the  landdrost's  official  agent. 
The  prosecutions  before  the  court  of  commissioners  and  before 
the  full  Court  of  cases  from  Capetown  and  the  Cape  district 
were  conducted  by  the  Fiscaal  or  Attorney-General  The  land- 
<lrost  was  still  unable  to  arrest  without  first  having  obtained 
^  decree.  The  Fiscaal's  duties  were,  however,  somewhat  ex- 
tended, and  not  only  was  a  general  supervision  of  prosecu- 
tions granted  to  him,  but  if  he  discovered  any  informality 
he  could  report  the  same  to  the  Court  of  Justice  or  the 
Governor  for  rectification. 

The  indictment  was  drawn  by  the  Public  Prosecutor,  and 
it  contained  not  onty  the  nature  of  the  crime,  but  a 
statement  of  the  circumstances  which  preceded,  attended  or 
followed  the  commission  of  the  crime.  The  trial  was  con- 
ducted with  open  doors  and  in  the  presence  of  the  accused. 
The  accused  could,  however,  be  questioned  on  every  cii-cum- 
stance  relating  to  the  accusation  (art.  44),  and  if  he  refused 
to  answer  he  could  be  committed  for  contempt  of  court. 
The  old  practice  was  so  far  modified  that  the  trial  proceeded 
nevertheless,  and  the  refusal  to  answer  was  considered  as 
a  denial  of  guilt.  The  imprisonment  for  contempt  meant 
nothing  more  than  imprisonment  as  long  as  the  trial  lasted. 
In  other  words,  no  bail  was  recognised  in  such  a  case. 

The  accused  could  make  his  defence  either  verbally  or 
in  writing  (art.  48).  A  curious  proceeding  was  the  provi- 
sional liberation  of  an  accused  upon  giving  security  in  case 
the  evidence  against  him  was  not  sufficient  (art.  55).  This 
decree  lasted  for  twelve  months,  and  if  no  proceedings  were 
taken  within  that  time  the  accused  was  regarded  as  acquitted 
(art.  56). 
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The  Court  was  bound  at  any  time  from  the  commence- 
ment of  the  proceedings  up  to  the  execution  of  the  sentence 
to  hear  any  evidence  tending  to  exculpate  the  accused  (art. 
59).  The  new  rules  allowed  the  accused  to  employ  an  advo- 
cate as  of  right.  The  proceedings  in  case  the  accused  ab- 
sconded or  concealed  himself  were  very  different  from  our 
own.  The  accused  who  absented  himself  on  the  day  of  trial 
was  summoned  by  edict  to  appear  on  a  fixed  day ;  if  he  failed 
to  appear  the  court  bell  was  rung  and  the  accused  summoned. 
After  the  third  summons  the  case  was  proceeded  with.  A 
fourth  summons  was  then  issued,  and  if  he  still  failed  to 
appear  a  decree  of  prise  de  corps  was  pronounced  against  the 
accused,  which  made  him  subject  to  instant  arrest.  If  arrested 
he  was  still  allowed  to  defend  himself,  but  the  evidence  taken 
in  his  absence  held  good,  and  the  Crown  was  not  required  to 
•call  these  witnesses  de  no  DO.  The  trial  then  went  on  in  the 
usual  way.  Where  the  penalty  was  a  fine  the  case  could  be 
compounded,  as  was  customary  in  Janssen's  time. 

Minor  criminal  offences  were  tried  in  Capetown  before  one 
-commissioner  of  the  Court  of  Justice,  and  in  the  country  dis- 
tricts by  the  landdrost  and  heemraden.  The  mode  of  proce- 
dure was  almost  identical  with  that  which  had  prevailed  since 
Janssen's  Instructions.  The  sentences  of  the  commissioners,  or 
of  a  single  commissioner  or  of  the  landdrost.  and  heemraden 
^ould  be  brought  in  review  before  the  full  Court  in  two 

^^ 

ways  —  either  by  rehearing  (reaiulitir)  or  by  appeal.  The 
former  was  a  more  summary  proceeding  than  the  latter.  In 
reauditie  the  person  convicted  deposited  25  Rds.,  which  were 
forfeited  if  the  decision  of  the  full  Court  went  against  him 
(art.  130). 
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Appeals  could  not  be  noted  aftei-  confession,  and  no  appeal 
was  entertained  from  the  full  Court  unless  the  death  sentence 
had  been  pronounced.  From  the  other  courts  appeals  only 
lay  where  the  sentence  involved  public  punishment  or  a  fine 
of  more  than  1000  Rds.  Appeals  from  landdrost  and  heem- 
raden could  be  brought  either  before  the  circuit  court  or 
before  the  full  Court. 

The  following  year  the  procedure  with  regard  to  the  arrest 
of  criminals  was  somewhat  modified.  We  have  seen  that  by 
the  procedure  of  1570  and  by  that  of  1819  no  arrest  could 
take  place  without  a  decree  of  the  Raad  van  Justitie.  By  a 
proclamation  of  the  loth  September.  1820,  a  new  court  con- 
sisting of  a  single  heemraad  was  established,  and  power  was 
given  to  the  heemraad  to  arrest  without  a  previous  decree. 
From  this  court  an  appeal  lay  with  the  court  of  landdrost 
and  heemraden.  In  1825  petty  police  cases  were  taken  from 
the  Fiscaal  and  entrusted  to  the  chief  police  officer. 

In  1826  the  court  of  the  commissioner  was  separated 
from  the  Court  of  Justice,  and  a  separate  magistrate  ap- 
pointed. In  1827  a  charter  of  justice  was  issued  establishing 
the  Supreme  Court,  and  resident  magistrates  instead  of  land- 
drosts  and  heemraden.  By  Ordinance  40  of  1828  the  criminal 
procedure  of  the  various  courts  was  again  altered,  and  esta- 
blished upon  the  oasis  which  still  prevails.  It  is  not  neces- 
sary to  deal  with  this  Ordinance  fully,  as  it  differs  only  in 
detail  from  the  criminal  practice  which  prevails  to-day.  By 
this  Ordinance  the  criminal  procedure  of  the  colony  was 
brought  still  more  into  line  with  that  which  prevailed  in 
England,  and  the  old  Dutch  procedure,  where  it  materially 
differed  from  the  English  practice,  was  swept  away.  During 
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the  same  year  a  police  court   and  a  court  of  resident    magis- 
trate for  Capetown  and  the  Cape  district  were  established. 

In  1830  the  basis  of  the  present  law  of  e\7idence  was 
introduced,  and  the  qualification  of  persons  liable  to  serve  on 
Grand  and  Petit  Juries  fixed.  Since  then  changes  have  been 
made  in  the  criminal  procedure,  some  of  considerable  moment, 
such  as  allowing  accused  persons  to  give  evidence :  but  on 
the  whole  the  main  principles  of  the  criminal  procedure  as 
laid  down  by  Ordinance  40  of  1828  have  been  adhei'ed  to. 
As  the  later  alterations  are  mere  matters  of  detail,  well 
known  to  all  students  of  colonial  law,  no  useful  purpose 
will  be  served  in  tracing  the  history  of  criminal  procedure 
from  1828  to  the  present  day. 


CHAPTER  XXXV. 

THE  INFLUENCE  OF  ENGLISH  LAW  ON  THE  DEVELOP- 
MENT OF  THE  ROMAN-DUTCH  LAW  IN  SOUTH 
AFRICA. 

ENGLISH  law  has  exerted  a  very  strong  influence  upon  the 
law  of  South  Africa,  and  that  influence  is  steadily  growing 
greater  in  almost  every  department  of  law.  In  some  re- 
spects the  introduction  of  English  law  into  South  Africa 
has  been  slow  and  insidious :  in  other  respects  it  has  been 
rapid  and  overwhelming.  The  influence  exerted  by  English 
text-books  and  by  the  decisions  of  the  English  courts  has 
tended  gradually  to  modify  the  principles  of  the  Roman- 
Dutch  law  and  to  bend  them  so  as  to  assume  the  form 
of  similar  English  principles.  On  the  other  hand,  English 
statutory  law  has  frequently  been  taken  over  by  the  South 
African  legislatures,  and  with  the  statute  have  been  incor- 
porated those  principles  of  English  law  which  accompany 
its  interpretation. 

Thus  the  introduction  of  the  English  jury  system  neces- 
sitated the  adoption  of  the  English  rules  of  evidence.  If, 
therefore,  we  analyse  the  different  ways  in  which  English 
law  has  been  infused  into  the  Roman-Dutch  system  of  law 
as  it  prevailed  in  the  Cape  Colony  prior  to  the  annexa- 
tion, I  think  we  shall  find  that  there  are  three  principal 
channels  :— 

(1)  The  English  legal  text-books  and  the  decisions  of  the 

common  law  and  equity  courts. 
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(2)  The  decisions  of  the  Privy  Council. 

(3)  The  statute  law 

Besides  these  main  channels  there  are  numerous  other 
ways  in  which  both  the  law  and  practice  in  South  Africa 
have  been  affected,  but  these  are  far  too  subtle  to  follow 
with  any  degree  of  accuracy.  Thus,  for  instance,  the  large 
commercial  relations  between  the  colonies  and  the  mother- 
country  have  caused  English  forms  of  contract  to  be  adopted 
which  contain  terms  that  are  unknown  to  the  Roman-Dutch 
law,  and  the  frequent  use  of  these  terms  has  sometimes  led 
both  the  courts  and  practitioners  to  incorporate  into  con- 
tracts English  legal  ideas  of  which  the  Roman-Dutch  law 
was  ignorant.  For  our  purposes,  however,  I  think  this 
kind  of  influence  may  well  be  classed  under  the  h'rst  head. 

(1)  Text-books  and  Decisions. — The  English  barrister  who 
attends  a  South  African  court  must  often  wonder  what  we 
really  mean  when  we  say  that  the  Roman-Dutch  law  is 
the  common  law  of  South  Africa.  He  hears  a  dispute 
about  a  contract,  or  perhaps  an  action  for  damages  in  a 
running  down  case.  He  hears  the  pleadings  read,  and  to 
him  the  claim  in  convention  and  claim  in  reconvention, 
the  declaration,  plea  and  rejoinder  are  familiar  terms.  The 
very  form  in  which  these  are  couched  is  the  same  as  he  was 
accustomed  to  in  England.  The  rules  of  evidence  are  the 
same  he  learnt  at  his  Inn  or  College,  and  when  the  argument 
is  reached  he  hears  quotations  from  such  familiar  books  as 
Addison  or  Leake  on  Contracts,  Addison  or  Pollock  on 
Torts,  and  he  tinds  that  both  Bench  and  Bar  refer  to  the 
same  law  reports  with  which  he  was  familiar  in  England. 

The   arguments   are   closed,   and    the    decision    is    given    upon 

z2 
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English  authorities,  and  sometimes  not  a  single  Dutch  autho- 
rity is  even  casually  touched  upon. 

I  open  the  twentieth  volume  of  the  reports  of  the  Supreme 
Court  of  the  Cape  Colony,  the  first  that  comes  to  hand,  and 
I  find  the  case  of  Murray  v.  Flndlay  (C-  Co.  (p.  144).  It  is 
a  question  of  partnership.  Several  English  and  not  a  single 
Roman-Dutch  authority  are  referred  to.  On  page  154  is  the 
case  of  Fairhairn  v.  Pepper.  It  is  a  case  of  principal  and 
agent.  Again  English  authorities  are  quoted  and  no  refer- 
ence is  made  to  Dutch  books.  Next  I  shall  take  an  appeal 
from  Rhodesia  (p.  238).  The  question  was  whether  a  tenant 
was  liable  for  rent  where  the  leased  property  had  been  burnt 
down  during  the  currency  of  the  lease.  Upon  this  point  one 
would  hardly  have  expected  any  English  authorities,  because 
our  law  of  lease  differs  so  materially  from  English  law  ;  yet 
I  find  no  less  than  a  dozen  English  authorities  referred  to. 
So  one  might  take  up  any  volume  of  South  African  law 
reports,  and  tind  either  English  authorities  alone  or  else 
English  and  Roman-Dutch  authorities  quoted  side  by  side. 

This  was  the  case  even  in  the  South  African  Republic  and 
the  Orange  Free  State  before  they  became  British  territory. 
Wherever  the  English  law  is  at  all  similar  to  the  Roman- 

^ 

Dutch  law  we  find  the  English  cases  referred  to  more  fre- 
quently than  the  Dutch  writers.  The  reason  for  this  is  not 
far  to  seek.  The  barristers  who  practise  before  the  South 
African  courts  have  most  of  them  received  their  legal  educa- 
tion at  some  English  university,  or  have  been  called  to  the 
Bar  at  the  Inns  of  Court.  Those  who  have  studied  law  in 
South  Africa  have  had  to  pass  examinations  in  which  English 
law  forms  no  small  factor. 
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Moreover,  Roman-Dutch  law  ceased  to  be  practised  in  Hol- 
land after  the  end  of  the  eighteenth  century,  and  therefore 
there  can  be  no  reference  to  modern  cases  except  such  as  have 
occurred  in  South  Africa.  Here  the  field  has  been  very  small 
in  comparison  with  that  of  England  and  America,  and  there- 
fore the  practitioners  naturally  search  for  principles  and  pre- 
cedents in  those  text-books  and  reports  with  which  they  have 
become  familiar.  These  are  generally  English  law-books, 
though  American  text-writers  and  reports  are  also  referred 
to.  The  latter  have  principally  found  their  way  into  South 
African  courts  through  the  excellent  works  of  Judge  Story. 

Again,  many  of  the  earlier  judges  at  the  Cape  were  men 
advanced  in  years  when  they  came  to  South  Africa,  and  their 
legal  training  had  been  confined  entirely  to  English  and 
Scotch  law.  It  is  therefore  no  wonder  that  English  ideas 
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have   gradually   modified    the   principles    of   the   Roman-Dutch 
law. 

It  would  scarcely  be  profitable  to  deal  with  this  matter  in 
detail,  though  reference  to  a  few  cases  may  not  be  out  of 
place.  It  has  been  a  matter  of  considerable  discussion  whether 
the  Roman-Dutch  law  required  consideration  to  support  a  con- 
tract. In  the  Supreme  Court  of  the  Cape  Colony  Sir  Henry 
de  \rilliers  held  that  it  was  necessary ;  in  the  Transvaal 
Supreme  Court  Sir  James  Rose-Innes  held  that  it  was  not. 
Now  there  can  be  very  little  doubt  that  the  decision  of 
Alexander  v.  Perry  was  very  much  influenced  by  the  fact 
that  in  England  consideration  was  required  to  support  a  con- 
tract. Sir  Henry  de  Villiers  decided  that  our  law  required 
consideration  to  found  a  claim  on  a  contract  for  service ; 
Judge  Denyssen  was  not  prepared  to  adopt  that  view,  but 
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Judge  Fitzpatrick  clearly  based  his  decision  on  the  English 
law.  It  is  also  noteworthy  that  the  only  authorities  quoted 
from  the  Bar  in  support  of  the  view  that  consideration  was 
necessary  to  support  a  contract  were  English  text-books  and 
English  decisions.  It  is  true  that  Sir  Henry  de  Villiers 
based  his  decision  on  the  Roman-Dutch  law ;  but  his  view 
found  no  favour  with  Judge  Denyssen,  and  but  for  the  aid 
of  Judge  Fitzpatrick  the  view  of  the  Chief  Justice  might  not 
have  been  accepted.  The  doctrine  of  consideration  was  well 
known  to  the  English  law,  but  even  if  known  to  the  Dutch 
law  it  was  not  universally  recognised  and  was  extremely 
doubtful.  In  the  Cape  Colony  English  influence  decided  the 
point  in  favour  of  the  principle  adopted  by  English  law. 

Again,  in  Seaville  v.  Colley  (9  S.C.  39)  one  of  the  issues 
was  whether  the  Lex  Anasta&iana,  by  which  the  cessionary 
of  a  debt  could  within  a  year  be  made  to  disclose  what  he 
paid  for  it  and  compelled  to  accept  that  amount  from  the 
debtor,  applied  to  the  case  in  question.  There  is  very  little 
doubt  that  the  Lex  Anastasidna  was  considered  law  by  the 
Dutch  jurists  of  the  latter  half  of  the  eighteenth  century 
(Van  der  Keessel,  663,  664)  in  so  far  that  the  debtor  had  the 
right,  within  a  year,  of  paying  the  cessionary  what  the  latter 
had  given  for  the  debt.  There  was,  however,  in  Holland  even 
in  the  seventeenth  century  a  tendency  to  do  away  with  the 
Lex  Anastusiana.  It  interfered  with  commerce,  and  was 
unknown  to  the  English  law.  Sir  Henry  de  Villiers,  who 
has  always  shown  a  desire  so  to  interpret  the  Roman-Dutch 
law  as  to  bring  it  into  line  with  modern  ideas  and  modern 
practice,  came  to  the  conclusion  that  the  Lex  Anastasiana 
was  inconsistent  with  South  African  usages,  and  that  it 
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should  be  regarded  as  an  abrogated  law.  He  says :  "  The 
conclusion  at  which  I  have  arrived  as  to  the  obligatory 
nature  of  the  body  of  laws  in  force  in  this  colony  at  the 
date  of  the  British  occupation  in  1806  may  be  briefly  stated. 
The  presumption  is  that  every  one  of  these  laws,  if  not 
repealed  by  the  local  legislature,  is  still  in  force.  This  pre- 
sumption will  not,  however,  prevail  in  regard  to  any  rule  of 
law  which  is  inconsistent  with  South  African  usages.  .  .  .  Any 
Dutch  law  which  is  inconsistent  with  such  well-established 
custom,  and  has  riot,  although  relating  to  matters  of  frequent 
occurrence,  been  distinctly  recognised  and  acted  upon  by  the 
Supreme  Court,  may  fairly  be  held  to  have  been  abrogated 
by  disuse  "  (p.  44). 

Now  South  African  usages  are  often  built  up  on  the  com- 
mercial practice  prevalent  in  England,  and  in  this  way  the 
English  commercial  law  is  gradually  improving  the  Roman- 
Dutch  law  by  adapting  it  to  modern  customs.  In  many 
branches  of  law  this  tendency  is  very  obvious,  such  as  part- 
nership and  agency.  In  other  matters  the  influence  is  more 
subtle,  but  at  the  same  time  very  real. 

(2)  The  judgments  of  the  Judicial  Committee  of  the  Privy 
Council  have  had  a  very  great  influence  upon  the  decisions 
of  the  South  African  courts.  I  do  not  allude  to  those  cases 
which  have  gone  to  the  Privy  Council  from  South  African 
courts,  and  where  their  decision  is  that  of  an  ultimate  court  of 
appeal,  but  to  decisions  of  the  Privy  Council  on  commercial 
questions  raised  in  other  colonies  where  the  Roman-Dutch  law 
does  not  prevail. 

Judges  as  a  rule  do  not  like  their  decisions  upset  on 
appeal,  and  where  they  find  a  decision  of  the  Privy  Council 
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on  a  question  raised  in  Australia,  they  will  apply  it  to  a 
similar  set  of  facts  brought  before  a  South  African  court, 
unless  the  distinction  between  Roman-Dutch  and  English  law 
is  very  flagrant.  If  the  two  systems  can,  with  not  too  much 
subtlety,  be  brought  to  harmonise,  the  voice  of  the  Privy 
Council  will  prevail.  Even  to  obiter  dicta  of  the  Privy 
Council  great  weight  is  attached.  This  is  only  natural,  for 
the  Roman-Dutch  law  is  not  a  system  with  which  the  Judicial 
•Committee  has  grown  up,  and  it  must  often  be  difficult  for 
the  judges  who  have  laid  down  a  principle  as  applying  to 
.an  Australian  case  to  recognise  the  finer  distinctions  between 
the  law  of  contract  as  it  prevails  in  England  and  the  prin- 
ciples adopted  by  the  Roman-Dutch  law.  Hence  South 
African  judges  conclude  that  what  the  Privy  Council  has 
applied  to  an  Australian  case  they  will  in  all  probability 
apply  to  a  South  African  dispute,  and  therefore  they  attach 
more  importance  to  a  dictum  of  the  Privy  Council  than  to 
the  decisions  of  other  courts. 

Again,  as  the  Judicial  Committee  is  more  conversant 
-with  English  than  with  Roman-Dutch  law,  even  in  those 
•cases  which  come  to  them  from  South  African  courts,  they 
are  apt  to  find  a  greater  similarity  between  Roman-Dutch 
law  and  English  law  than  South  African  lawyers  can  dis- 
•cover,  and,  having  found  the  similarity,  the  decisions  of  English 
courts  are  applied  to  the  solution  of  the  problem.  Jn  this 
way,  therefore,  a  great  deal  of  English  law  has  been  incor- 
porated into  the  law  of  South  Africa.  The  decision  of  tin- 
Privy  Council  is  then  extended  to  other  cases,  and  the  English 
principles  upon  which  the  Privy  Council  relied  are  regarded 
.as  identical  with  those  of  the  Roman-Dutch  law,  and  reference 
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is  afterwards  made  rather  to  the  decisions  of  the  English 
courts  to  which  the  Privy  Council  has  gone  for  its  law 
than  to  the  principles  of  the  civil  law  as  they  prevailed  in 
Holland. 

Both  these  influences  have  operated  in  all  the  South 
African  courts.  I  have  given  a  few  instances  from  the  courts 
of  the  Cape  Colony.  If  reference  is  made  to  the  Natal  Law 
Reports  it  will  be  found  that  the  influence  of  English  legal 
ideas  has  been  greater  in  Natal  than  in  any  other  South 
African  colony.  Of  the  earlier  judges  and  advocates  the 
majority  were  educated  in  England,  and  only  acquired  a 
knowledge  of  Roman-Dutch  law  late  in  life.  An  exception 
must  be  made  in  favour  of  Chief  Justice  Sir  Henry  Connor, 
who  always  strove  to  uphold  the  principles  of  the  civil  law. 
Besides  these  there  are  other  reasons,  upon  which  it  is  un- 
necessary to  dwell  here,  which  induced  the  Natal  courts  to 
lean  more  upon  English  than  upon  the  Roman-Dutch  law. 

The  practice  of  referring  to  English  decisions  was  not  con- 
fined to  the  English  colonies  of  South  Africa.  During  the 
period  that  the  Transvaal  and  Orange  Free  State  were  free 
Republics,  and  whilst  the  official  language  of  their  superior 
•courts  was  Dutch,  English  authorities  were  cited  from  the 
Bar  and  received  by  the  Bench  with  approval.  The  decisions 
of  the  Supreme  Court  of  the  Cape  of  Good  Hope  were  almost 
as  authoritative  in  the  Transvaal  and  Orange  Free  State  as 
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they  were  in  the  Cape  Colony ;  and  as  these  decisions  are 
tinged  with  English  ideas,  so  naturally  the  decisions  of  the 
Republican  courts  based  upon  them  were  also  affected  by 
English  jurisprudence.  The  process  is  still  going  on,  and 
now  that  the  most  important  part  of  South  Africa  is 
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British    it    is    likely    to    be    greater    than    it    was    before    the 
annexation  of  the  two  Republics. 

(8)  I  now  come  to  the  statute  law.  Here  the  influence 
of  English  legal  ideas  is  overwhelming.  Many  branches  of 
law  have  been  wholly  taken  out  of  the  Roman-Dutch  system, 
and  English  law  substituted  in  their  stead.  This  process 
naturally  began  in  the  Cape  Colony,  but  through  the  great 
moral  influence  exerted  by  that  colony  in  South  Africa  it 
was  extended  to  the  Republics  and  other  colonies.  Besides 
the  cases  where  English  law  was  entirely  substituted  for 
Roman-Dutch  law,  there  are  other  cases  in  which  the  sub- 
stitution has  been  partial  only.  Then  there  are  cases  where 
the  principles  of  the  Roman-Dutch  law  were  retained,  but 
slight  modifications  introduced  based  upon  English  practice. 

First,  then,  there  are  certain  Imperial  statutes  which  apply 
to  South  Africa  as  well  as  to  the  other  colonies.  These, 
of  course,  are  based  exclusively  upon  English  law.  Next 
we  come  to  a  series  of  statutes  where  the  Roman-Dutch 
law  and  practice  are  completely  swept  away,  and  a  new 
law  and  practice  based  upon  English  law  is  substituted. 
Though  a  great  part  of  the  criminal  law  of  South  Africa  is 
based  upon  the  Roman-Dutch  law,  the  criminal  procedure  is 
far  more  English  than  it  is  Dutch.  The  criminal  practice  in 
South  Africa  may  be  described  as  English,  with  here  and 
there  a  remnant  of  the  old  Dutch  procedure. 

The  introduction  of  the  jury  system  and  the  method  of 
examining  and  cross-examining  witnesses  led  to  the  adop- 
tion of  the  English  law  of  evidence  with  slight  modifications. 
Thus  the  Evidence  Act  of  1830  provided  certain  rules  for 
the  admission  of  evidence  in  courts  of  law  differing  very 
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largely  from  the  old  Dutch  practice.  Moreover,  where  cases 
arose  for  which  the  new  law  makes  no  provision  the  judges 
are  required  to  go  for  their  law  not  to  the  common  law  of 
the  Cape  Colony,  but  to  the  law  of  England  as  administered 
in  English  courts.  Act  17  of  1859  introduced  similar  pro- 
visions into  Natal. 

A  great  deal  of  the  Cape  Evidence  Act  was  embodied  in 
the  statute  laws  of  the  two  Republics,  but  apart  from  statute 
law  the  High  Courts  of  the  Transvaal  and  Orange  Free  State 
always  referred  to  English  authorities  in  matters  of  evidence. 
This  was  partly  due  to  the  fact  that  the  Cape  decisions  on 
questions  of  evidence  were  based  upon  English  law,  and 
partly  because  English  law  is  so  immeasurably  superior  to 
Roman-Dutch  law  on  this  point,  besides  being  so  much  more 
accessible. 

The  introduction  of  the  jury  system  in  criminal  cases, 
which  was  taken  over  by  all  the  colonies  and  states  of  South 
Africa,  rendered  this  change  imperative.  After  the  annexa- 
tion of  the  Transvaal  and  Orange  River  Colony,  ordinances 
regarding  evidence  were  passed  assimilating  their  statute  law 
in  this  respect  to  that  of  the  Cape.  These  statutes  in  no 
way  altered  the  procedure  which  had  existed  in  the  Republics, 
though  they  established  the  practice  on  a  firm  basis. 

In  1855  a  Merchant  Shipping  Act  was  passed  in  the  Cape 
Colony,  the  provisions  of  which  were  based  upon  English 
maritime  law.  Into  this  was  incorporated  a  number  of  sec- 
tions of  the  Imperial  Merchant  Shipping  Act  of  1854.  In 
consequence  of  the  report  of  a  commission  appointed  to  in- 
quire into  the  reform  of  the  law  of  the  Cape  Colony,  an 
Act  was  passed  in  1879  by  the  Cape  Parliament,  called  the 
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General  Law  Amendment  Act.  The  preamble  says  that  the 
existing  general  law  of  the  colony  is  in  several  instances 
unsuited  to  the  advancing  trade  and  the  altered  circumstances 
•of  the  country,  and  that  it  is  advisable  to  bring  the  colonial 
law  more  in  accord  with  modern  principles  of  legislation.  For 
these  reasons  the  legislature  enacted  that  in  all  maritime  cases 
English  law  should  take  the  place  of  the  Roman-Dutch  law. 
The  same  rule  was  to  apply  to  marine,  life  and  tire  insurance, 
stoppage  in  transitu  and  bills  of  lading.  With  regard  to 
these  subjects  local  Acts  take  precedence  to  the  English 
practice,  but  where  the  local  Ordinances  are  silent  resort  is 
to  be  had  to  the  decisions  of  the  English  courts  explanatory 
of  the  law  as  it  then  existed.  Later  English  statutes,  unless 
specially  adopted  by  the  colonial  legislature,  are  not  binding. 
Laesio  enormis  and  the  right  of  remission  of  rent  (remissio 
mercedis)  on  account  of  injury  to  leasehold  land  arising  from 
tempest,  inundation  or  other  unavoidable  misfortune  were  also 
abolished. 

Prior  to  the  passing  of  Acts  26  of  1873  and  23  of 
1874  the  right  of  free  testation  did  not  exist  in  the  Cape 
Colony.  Every  child  had  a  claim  upon  the  estate  of  its 
parents  unless  it  had  been  so  undutiful  as  to  merit  disin- 
heritance. The  Roman-Dutch  law  also  made  provision  for 
the  children  of  a  former  marriage  in  case  either  parent 
desired  to  marry  again.  These  principles  were  repugnant 
to  English  law,  and  were  swept  away  by  the  above-men- 
tioned Acts,  which  enacted  that  the  Lex  kdc  cdictali,  the 
Falcidian  and  Trebellian  fourths  as  well  as  the  legitimate 
portion  should  be  abolished.  Natal  followed  suit  in  1885, 
but  the  Repiiblics  retained  the  old  law.  After  the  annexa- 


INFLUENCE  OF  ENGLISH  LAW.  397 

tion  of  1900  the  new  colonies  adopted  the  same  law  as  the 
Cape,  so  that  the  restrictions  on  parents  which  exist  in 
countries  where  the  civil  law  prevails  no  longer-  exist  in 
South  Africa. 

By  the  Roman-Dutch  law  certain  persons  had  prior  rights 
over  the  property  of  others.  These  rights  are  called  tacit 
mortgage  or  tacit  hypothecation,  though  legal  mortgage  or 
legal  hypothec  is  a  preferable  term.  Thus  the  Government 
had  a  prior  claim  over  auctioneers  and  postmasters  for 
moneys  due  to  it ;  minors  over  the  estates  of  their  pro- 
tutors  :  and  persons  who  repaired  ships  or  houses  were 
granted  a  preferent  right  over  mortgagees.  These  and 
other  similar  preferent  rights  were  abolished  by  Act  of 
Parliament :  so  that  our  law  was  brought  into  line  with 
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English  law  in  this  respect  also. 

The  Roman-Dutch  law  of  insolvency,  like  the  old  English 
bankruptcy  law,  was  very  crude.  The  English  bankruptcy 
law  was  greatly  improved  during  the  first  half  of  the 
nineteenth  century.  During  the  latter  half  the  amend- 
ments were,  more  in  the  details  than  in  principle.  In 
1843  the  Cape  Colony  introduced  an  Insolvency  Ordinance 
upon  which  the  insolvency  law  of  the  whole  of  South 
Africa  was  afterwards  modelled.  This  Ordinance  was  founded 
partly  upon  Dutch  practice  and  partly  upon  earlier  English 
statutes,  and  in  this  way  a  great  deal  of  English  bank- 
ruptcy law  was  introduced.  Although  the  main  principles 
of  the  insolvency  law  of  South  Africa  are  founded  upon 
English  ideas,  yet  the  Roman-Dutch  law  applies  to  many 
of  the  details,  such  as  preference,  the  vesting  of  owner- 
ship, &c. 


398  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

In  fixing  the  age  of  majority  at  twenty-one  and  in  several 
of  the  ceremonies  of  marriage  Roman-Dutch  law  has  given 
way  to  English  law.  The  same  is  the  case  in  the  execution 
of  the  so-called  underhand  wills. 

Natal  has  taken  over  all  or  almost  all  the  modifications 
introduced  into  the  Cape,  and  has  outstripped  the  Cape 
Colony  in  the  desire  to  anglicise  our  law.  This  colony  allows 
post-nuptial  contracts,  and  has  introduced  many  of  the  objec- 
tionable elements  of  the  Statute  of  Frauds.  Here  also  the 
Attorney-General,  like  the  king's  proctor,  may  interfere  in 
divorce  suits  for  a  period  of  three  months  after  the  order  is 
granted,  and  divorces  for  malicious  desertion  are  not  con- 
sidered final  until  the  lapse  of  ten  months. 

The  new  colonies  have  largely  followed  the  lead  of  the 
Cape  legislature  in  the  introduction  of  English  mercantile 
law  and  the  right  of  free  testation.  The  Lex  hoc  edictali  and 
many  of  the  tacit  hypothecs  have  been  abolished  in  these 
colonies  since  the  annexation. 

There  is  another  class  of  statute  law  in  which  English 
law  has  been  introduced,  though  not  at  the  expense  of  the 
Roman-Dutch  law.  I  allude  to  such  institutions  as  were 
unknown  to  the  eighteenth  century.  To  this  class  of  case 
belong  the  limited  liability  laws,  the  winding  up  of  companies, 
the  telegraph  laws,  laws  relating  to  benefit  societies,  and  gener- 
ally to  such  matters  as  were  not  dealt  with  by  the  Roman- 
Dutch  writers.  In  suits  arising  under  the  statutes  on  these 
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subjects    our    courts    naturally    £o    to    English    cases    to    assist 
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them  in  the  interpretation  of  laws  founded  upon  English 
precedents.  The  instances  mentioned  above  are  not  by  any 
means  exhaustive,  but  they  serve  as  typical  examples  to  show 
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how  in  the  statute  law  of  the  South  African  colonies  English 
ideas  have  modified  the  Roman-Dutch  law. 

Has  this  wholesale  incorporation  of  English  law  improved 
our  South  African  law  ?  On  the  whole  the  answer  must  be 
in  the  affirmative,  though  in  many  cases  the  introduction  has 
been  done  in  an  unscientific  manner.  Lazy  and  ignorant 
draughtsmen  have  copied  whole  sections  from  English  statutes 
without  first  inquiring  how  these  conflicted  with  the  principles 
of  our  law.  Terms  have  been  used  which  have  a  meaning1  in 
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English  law,  but  which  are   either  meaningless  in   our  law  or 
have   quite    a  different  signification.      It  is  always   extremely 
difficult  to   incorporate  isolated   sections   from   the   statute  law 
of    one    country    into    the    statute    law    of    another,    especially 
where  a  different  common  law  prevails.      Often  the  new  law 
does    not    harmonise   with    the    old.       Thus   we    find   the   word 
"  consideration  "  in  many  English  statutes.     In  England  it  has 
a  definite   and  well -ascertained   meaning:    in  the  Cape  Colony 
it  has  a  similar  meaning  in  many  cases,  but  in  other  cases  it 
will  not  bear  the  meaning  given  to  it  by  English  courts.     The 
executor  and   administrator  of   English   law   are   not  the  same 
as    the   executor    and   administrator  of  the   Roman-Dutch   law. 
The    English    easement    often    corresponds   with   our   servitude, 
but  the  English  law  of  easements  does  not  correspond  with  our 
law  of  servitudes.      Hereditament   has  a  technical  meaning  in 
English  law    derived    from   feudal   customs ;    to  our  law   it  is 
wholly   unknown.      The  words   "  deed  "  and   "  indenture  "   con- 
vey  to    English    la\vyers   what   they  do  not  convey   to  South 
African  practitioners.     We  talk  of  conveyancers  in  this  country, 
though  our  law  of  conveyancing  is  entirely  different  from  that 
of  English  law.     We  find  phrases  used  such   as  "  that  a  per- 
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son  shall  not  convert  a  thing  to  his  own  use"  and  "guilty  of 
embezzlement  or  larceny,"  though  the  bulk  of  the  English 
law  of  conversion  is  wholly  foreign  to  our  jurisprudence,  and 
the  English  definitions  of  larceny  and  embezzlement  do  not 
apply  to  our  law  of  theft.  Similar  instances  may  be  multi- 
plied. Now  by  incorporating  in  our  ordinances  sections  from' 
English  statutes  including  these  terms  great  confusion  may 
arise. 

Then    certain    branches    of    English    law    have    been    taken: 

~ 

over  as  they  applied  in  England  at  a  certain  date,  and 
the  South  African  courts  have  been  required  to  go  to 
the  decisions  of  the  English  courts  for  their  law  in  these 
branches.  Nothing  can  be  more  slipshod  and  unscientific. 
Men  trained  in  the  study  of  the  Roman-Dutch  law,  whose 
knowledge  of  English  law  is  often  very  imperfect,  are 
required  to  be  familiar  not  only  with  the  decisions  of 
English  courts,  but  with  all  the  shades  of  English  law 

~  ~ 

upon  which  the  decisions  are  based.  The  introduction  of 
the  English  law  of  evidence,  English  maritime  and  English 
insurance  law  cannot  be  found  fault  with ;  but  the  manner 
of  introduction  is  not  a  subject  upon  which  we  can  con- 
gratulate ourselves. 

The  proper  course  to  adopt  is  not  to  take  over  a  whole 
department  of  English  law  en  globe,  and  to  say  that  all 
English  decisions  up  to  a  certain  date  shall  apply,  but  to 
determine  what  principles  of  the  English  law  are  to  be 
incorporated  into  our  law,  to  formulate  these  principles  so- 
that  they  harmonise  with  the  principles  of  our  law,  and 
then  to  give  them  legislative  sanction ;  in  other  words,  to- 
have  a  clear  idea  of  what  you'  are  taking  over  from  the 
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English  law,  and  to  ;ow  that  there  is  little  or  no  likeli- 
hood of  a  conflict  between  what  you  take  over  and  what 
you  already  have.  This  has  been  done  in  the  case  of  the 
Bills  of  Exchange  Act,  and  there  is  no  reason  why  it 
cannot  be  done  in  other  cases  as  well.  What  the  English 

O 

law  is  in  any  special  branch  can  be  ascertained,  and  where 
there  are  divergent  views  one  or  other  of  these  can  be- 
adopted.  The  law  so  ascertained  can  be  enacted  by  the 
local  legislature  either  in  the  form  of  a  Code  or  in  such 
other  form  as  may  be  convenient. 

In  this  way  modern  English  ideas  may  be  incorporated 
into  our  system  of  law  in  a  correct  and  scientific  manner 
instead  of  in  the  haphazard  way  in  which  it  has  been  done 
in  the  past.  Judges  will  then  not  be  required  to  interpret 
English  law  sometimes  by  the  canons  of  Roman-Dutch  inter- 
pretation, and  at  other  times  by  such  rules  as  have  been 
from  time  to  time  adopted  by  judges  of  the  courts  at  West- 
minster or  the  High  Court  of  Judicature. 

If  the  scientific  method  were  adopted,  then,  instead  of 
having  a  heterogeneous  mass  of  legal  systems,  as  we  have  in 
South  Africa  to-day,  we  would  have  a  homogeneous  system 
based  indeed  upon  principles  both  of  the  civil  and  of  the 
common  law,  but  so  adjusted  as  to  form  one  harmonious 
whole. 
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PART  II, 


LAW  OF  PERSONS,  THINGS  AND 
OBLIGATIONS. 


CHAPTER   I. 
CONDITIONS   OF   PERSONS. 

HAVING  completed  a  survey  of  the  judicial  institutions  and 
the  general  law  of  the  Netherlands,  as  well  as  a  brief  account 
of  the  various  jurists  who  systematised  and  expounded  the 
Roman-Dutch  law.  I  shall  now  turn  to  particular  rules  of  law 
and  endeavour  to  explain  how  the  law  which  we  apply  to-day 
in  our  courts  is  connected  with  the  customs  of  the  past. 

In  the  foregoing  part  of  this  work  I  have  taken  a  general 
view  of  the  development  of  our  law :  in  this  part  I  shall  take 
particular  branches  of  the  law  and  strive  to  show  how  the 
rules  and  maxims  which  our  judges  follow  are  derived  from 
the  practice  that  prevailed  in  ancient  days.  In  some  cases 
we  shall  be  able  to  tind  the  origin  of  our  present  rules  in 
the  crude  laws  of  the  ancient  Germans ;  in  other  cases  the 
Franks,  Saxons  or  Frisians  will  be  responsible  for  the  law. 
Space  will  not  allow  me  to  do  more  than  trace  briefly  a  few 
of  our  more  important  rules.  I  shall  take  the  Introduction  of 
Grotius  as  my  guide,  and  shall  consider  such  subdivisions  of 
the  law  as  are  likely  to  interest  the  modern  student,  tracing 
the  history  of  particular  rules  of  law  from  its  fountain-head 
to  the  present  day. 

First,  then,  I  shall  deal  with  the  Law  of  Persons.  Grotius 
divides  persons  into  men  and  women,  and  these  again  into 
natives  and  foreigners,  nobles  and  commoners,  clergy  and 

laity.      The    two   last   divisions  are    manifestly   cross-divisions. 
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Justinian's  familiar  division  of  persons  into  freeborn  and 
slaves  is  not  touched  upon,  though  we  know  that  slavery 
existed  with  both  the  Germans  and  the  Gauls  (Hein.  Jus. 
Germ,  bk.  1,  tit,  1  :  Tacit,  Germ,  c.  24,  25).  The  reason  why 
Grotius  omits  slaves  from  his  division  of  persons  is  because 
in  his  time  it  was  a  well-established  principle  of  the  law  of 
Holland  that  if  a  slave  set  foot  upon  Dutch  soil  he  became  a 
free  man  whether  his  master  desired  it  or  not  (Groenewegen, 
De  Leg.  Abrog,  ad  Inst.  1,  8). 

Let   us   consider   how   this   chano-e   was  brought  about,  and 

O  ~ 

whether  it  applied  to  South  Africa. 

In  dealing  with  the  laws  and  customs  of  the  early  Ger- 
mans we  saw  that  the  people  were  divided  into  nobles,  free- 
men and  slaves.  The  latter  were  not  domestic  servants,  as 
with  the  Romans,  but  tillers  of  the  soil,  compelled  to  supply 
their  masters  with  a  certain  fixed  quantity  of  grain,  cattle  or 
cloth.  They  were  often  liberated  by  their  masters,  but  such 
freed  men  (libcrti)  were  very  little  superior  to  slaves  (Tacit. 
Germ.  c.  25).  The  principle  of  slavery  was  adopted  by  the 
Franks,  and  prevailed  in  Holland  long  after  the  introduction 
of  the  feudal  system. 

The  Franks  admitted,  as  a  general  rule,  that  persons  were 
either  free  or  not  free.  The  equality  of  all  freemen  which 
may  have  existed  with  the  Germans  whilst  they  were  wander- 
ing from  place  to  place  had  certainly  ceased  to  exist  after 
they  settled  down  into  separate  nations.  Social  distinctions 
existed  amongst  the  Franks,  and  they  divided  the  freeborn 
into  different  classes ;  those  who  were  on  a  footing  of  familia- 
rity with  the  king  formed  the  first  rank  of  the  freeborn. 
It  has  been  disputed  whether  the  Franks  recognised  a  caste 
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of  hereditary  nobles.  The  Lex  Salica  apparently  did  not  re- 
cognise such  a  caste,  though  the  leaders  of  the  army  and 
those  persons  who  were  in  the  immediate  service  of  the  king 
(in  truste)  were  regarded  as  more  privileged  than  the  rank 
and  tile  of  freeborn  citizens.  The  freemen  (in  truste  domi- 
nica),  afterwards  called  antrustiones,  were  persons  raised  as 
it  were  to  the  peerage.  Gradually  those  who  belonged  to  the 
entourage  of  the  king  came  to  be  regarded  as  hereditary 
nobles.  Those  who  were  not  free  were  either  slaves  or 
persons  who  held  a  position  between  the  freeborn  and  the 
slaves.  The  latter  were  called  liti  or  lites  in  Latin,  and 
laten  or  hoorigen  in  Dutch.  Hence  during  the  period  that 
the  Netherlands  formed  part  of  the  Fraukisli  Empire  the  king 
stood  at  the  head  of  the  nation.  In  theory  his  office  was 
elective,  in  practice  it  was  hereditary.  If  the  son  of  a  king- 
was  as  capable  a  man  as  his  father  he  succeeded  to  the 
throne;  if  he  was  inferior  to  his  nobles  they  might  at  a 
critical  period  elect  one  of  their  own  number  to  the  kingship. 
The  next  in  rank  were  the  nobles  (nobttes,  adel),  and  then 
came  the  mass  of  freeborn  (ingenui,  vrijen,  vrijling,  vrykcds.. 
vrymannen).  Between  the  freeborn  and  the  slaves  proper 
came  the  liti  or  lioorigen,  and  in  the  lowest  rank  were  found 
the  slaves  (servi,  slaven). 

The  freeborn  who  belonged  to  the   household    of    the    king 
possessed  as  a  rule  a  larger  holding  of  land    than    the    others,, 
and    consequently    had    a    larger    number    of    liti    and    slaves 
dependent  upon  them.     In  this  way  there    gradually  grew  up 
a    difference    between    the    wealthier    agrarian  owners  and  the 

^3 

great  bulk  of  the  ingenui  (minoflides}.     In  the  relation,  there- 
fore, of  king  to  nobles,  of  nobles  to  other  ingenui,  of  ingenui 
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to  liti  and  of  liti  to  slaves  we  lind  one  of  the  germs  of 
feudalism  (Noordewier,  pp.  65-70;  Raepsaet.  vol.  4.  c.  11; 
Fockema  Andreae,  Bijdragen,  vol.  3  ;  Schroder,  pp.  214  et  seq. ; 
Arntzenius,  De  Cond.  Horn.  vol.  1). 

The  Freeborn  (Ingenui).  —  The  i'reeborn  (ingenui,  in- 
genulis  ordo)  were  persons  who  had  been  born  free,  and 
who  had  never  ceased  to  be  such.  They  formed  the  im- 
portant part  of  the  people.  Whether  an  actual  distinction 
was  made  between  the  freeborn  Frank  and  the  freeborn 
Roman  it  is  difficult  to  say,  though  one  would  infer  such  to 
have  been  the  case  from  the  fact  that  the  wergeld  for  kill- 
ing a  Frank  was  greater  than  that  attached  to  a  Roman. 

The  principal  advantages  of  the  freeborn  were  (Raepsaet, 
vol.  4,  p.  138):- 

(1)  He  had  a  free  right  to  dispose  of  his  property. 

(2)  He  was  exempted  from  menial  service. 

(3)  He  had  a  capacity  for  civil  and  military  service. 

(4)  He  was  exempted  from  all   forms  of   corporal   punish- 

ment. 

(5)  His  cattle  could  not  be  seized  for  debt. 

Slaves  (Servi). --During  the  Frankish  rule  the  number 
•of  slaves  was  very  great,  and  their  condition  deplorable. 
They  were  of  two  kinds — those  employed  in  agricultural 
work,  who  were  attached  to  the  soil  (adscripti  gleb<ie),  and 
those  who  were  in  the  personal  service  of  their  masters.  It 
is  difficult  to  tind  out  who  composed  the  bulk  of  the  slave 
class.  In  all  probability  the  majority  were  persons  captured 
in  war,  though  an  individual  could  become  a  slave  through 
debt,  through  marriage  with  a  slave,  through  being  aban- 
doned as  a  child  and  in  many  other  ways. 
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The  owner  of  a  slave  had  almost  absolute  power  over  him. 
Though  the  master  did  not  have  a  complete  jus  vitae  necisque 
over  his  slave,  he  could  legally  kill  him  for  a  mere  trifle.  For 
a  theft  for  which  a  freeman  could  be  mulcted  in  a  tine  of 
45  soldi  a  slave  could  be  killed  (Lex  Sal.  tit.  42,  arts.  1,  4,  7, 
8  and  9).  The  master  could  punish  his  slave  with  such  cor- 
poral punishment  as  he  thought  lit  (Lex  Sal.  tit.  37,  art.  4). 
This  harsh  lot  of  the  slave  was  considerably  ameliorated 
by  the  Church,  and  cruel  masters  were  often  punished  with 
excommunication. 

The  law,  however,  gave  to  the  slave  no  persona  in  jadicio. 
In  the  eyes  of  the  law  he  was  regarded  as  a  mere  chattel.  If 
a  slave  injured  a  freeborn  citizen  his  master  was  responsible 
in  the  same  way  as  he  was  liable  for  the  acts  of  his  animals. 
Originally  the  slave  could  not  contract  a  legal  marriage,  but 
through  the  influence  of  the  Church  a  capitulare  of  869  A.D. 
recognised  the  legality  of  slave  marriages  contracted  with  the 
consent  of  their  masters.  The  goods  of  the  slave  belonged  to 
his  master,  and  if  the  children  of  a  slave  succeeded  to  the 
goods  of  their  father  it  was  solely  due  to  the  permission  of 
the  master  (Lex  Sal.  tit.  28,  art.  2). 

These  are  the  main  features  of  slavery  during  the  Frankish 
monarchy.  Raepsaet  thinks  that  the  slaves  who  fell  under  the 
•category  of  domestic  slaves  were  of  Roman,  whilst  the  slaves 
who  lived  on  the  land  were  of  German,  origin.  The  condition 
of  the  latter  was  probably  in  many  respects  better  than  that 
of  the  former  (Raepsaet,  vol.  4,  pp.  142  et  seq.).  In  these 
two  classes  of  slaves  there  were,  however,  many  grades  with 
•different  privileges. 

The  Enfranchised  (Liberti). — If  a  person  had  voluntarily 
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passed  into  slavery  for  debt,  the  payment  of  the  debt  rendered 
him  once  more  a  free  man.  The  usual  mode,  however,  by 
which  a  person  passed  from  slavery  to  the  condition  of  a 
freeman  was  bj7  enfranchisement.  The  Church  constantly 
strove  to  ameliorate  the  condition  of  slaves,  and  so  far 
gained  its  point  that  in  several  cases  slaves  who  joined 
the  Church  could  become  freemen  against  the  will  of 
their  masters.  As  a  general  rule,  however,  a  slave  could 
not  be  liberated  except  with  the  consent  of  his  master. 
There  were  two  methods  of  enfranchisement  -  -  a  German 
and  a  Roman  method.  The  former  was  a  symbolic  act 
by  which  the  master  threw  a  coin  at  the  feet  of  the  kino- 

•/  O 

(per  denarium  ante  rcgem)  as  representing  the  value  of 
the  slave  (Lex  Sal.  tit.  28).  The  principal  Roman  modes  of 
enfranchisement  in  vogue  with  the  Franks  were  the  manu- 
missio  in  ecclesiti  and  the  manumissio  per  cltartam  et 
epistolain. 

The  privileges  of  the  manumitted  slave  were  in  many 
respects  similar  to  those  of  the  ingenuus,  though  in  two  re- 
spects there  was  a  great  difference.  (1)  The  libertus  i-equired 
some  protector,  usually  his  former  master  or  a  church,  and  (2) 
his  master  could  exact  from  him  certain  services,  called  obse- 
qv.ia  libertatis.  These  services  were  usually  of  a  very  light 
nature,  and  never  menial.  He  might  be  required  to  burn  a 
candle  once  a  year  at  the  tomb  of  his  master  or  to  provide 
him  with  some  trivial  household  matter.  Sometimes,  how- 
ever, the  enfranchised  slave  had  to  render  services  to  his 
master  of  an  onerous  nature,  and  then  the  enfranchisement 
could  hardly  be  regarded  as  complete.  The  liberti,  therefore,, 
upon  whom  onerous  services  were  imposed  occupied  a  position 
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between  ingenui  and  servi.  These  were  the  people  known  as 
liti,  lites  or  laten. 

Lites. — When  a  slave  was  manumitted,  but  fell  under  the 
class  known  as  liti,  he  might  be  required  to  pay  a  yearly 
tribute.  This  tribute  was  known  as  ledimonium,  and  he 
himself  as  a  litus.  Fockema  Andreae,  speaking  of  this  class, 
says :  "  Between  the  freeborn  and  the  slaves  there  appeared 
in  the  Frankish  period  some  who  were  clearly  half  free 
(iiten).  They  were  probably  persons,  originally  attached  to 
the  soil,  who  belonged  with  the  farm  upon  which  they  lived 
to  their  master,  but  who  were  so  closely  related  to  the 
farm  that  they  could  not  be  separated  from  it  at  the  wish  of 
either  party,  and  with  reference  to  whose  services  certain  rules 
had  grown  up  which  could  not  be  modified  by  the  master 
without  the  consent  of  the  litus." 

The  litus  possessed  most  of  the  privileges  of  a  free  born 
citizen,  except  that  he  was  compelled  to  occupy  the  farm  upon 
which  he  lived  and  to  pay  a  tixed  tribute ;  he  had,  moreover, 
no  right  to  take  part  in  public  assemblies.  The  position  of 
the  litus  in  the  Frankish  period  no  doubt  formed  an  element 
in  the  conception  of  the  relation  between  the  lord  and  vassal 
of  the  feudal  period. 

Gradually  the  bond  between  dominus  and  litus  (Iteer  and 
hoorigen)  began  to  slacken.  First  of  all  the  Church  insisted 
that  the  litus  who  took  orders  should  be  regarded  as  free, 
and  then  the  towns  claimed  the  right  to  regard  those  liti 
who  lived  within  their  walls  for  a  certain  period  as  having 
gained  their  freedom  by  right  of  prescription.  The  litus  who 
lived  in  a  town  came  to  be  regarded  as  a  hoorigen  of 
the  town  (nostri  proprii  homines  qui  vulgar  iter  dicuntur 
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eigenluyde),  and  could  therefore  not  be  claimed  by  his  heer 
or  master.  During-  the  fourteenth  century,  as  a  general  rule, 
residence  for  a  year  in  a  town  conferred  freedom  on  a  slave 
or  a  litus.  Often  to  prevent  the  litus  from  leaving  his  estate, 
the  master  was  himself  compelled  to  grant  that  freedom  which 
his  litus  would  seek  in  the  town.  In  this  way  the  slave 
and  the  litus  gradual^  disappeared,  until  here  and  there 
only  traces  remained. 

Van  Leeuwen  tells  us  that  even  as  late  as  1532  the  Court 
of  Holland  recognised  the  division  of  persons  into  nobles, 
commoners  and  serfs  (Cens.  For.  pt.  1,  1,  2,  6).  Grotius  tells 
us  that  traces  of  this  system  of  slavery  existed  in  his  time, 
'''  for  some  persons  are  even  at  the  present  day  subject  to 
certain  personal  services — to  purchase  permission  to  marry 
with  some  present — to  live  upon  the  land  or  to  purchase 
freedom  from  this  obligation,  and  at  their  death  to  leave 
their  most  valuable  chattel  to  their  lord."  According  to 
Fockema  Andreae  these  traces  did  not  disappear  until  1795, 
when  all  men  were  declared  free  and  equal  and  the  state  of 
hoorigheid  was  completely  swept  away.  The  law  that  a 
slave  when  he  touched  the  soil  of  Holland  was  free  did  not 
apply  to  fugitive  slaves  from  the  Dutch  colonies  (Van  der 
Keessel,  46). 

Though  the  slavery  of  the  Roman  law  did  not  exist  in 
Holland  after  the  tenth  century,  the  same  rule  was  not  applic- 
able to  the  over-sea  possessions  of  the  Republic.  In  the  East 
Indies,  the  Cape  Colony  and  the  West  Indies  slavery  existed 
even  after  all  traces  had  disappeared  in  Holland.  The  slavery 
of  the  Dutch  colonies  was  regulated  by  the  Roman  law,  but 
in  a  very  modified  form.  The  master  had  the  right  to 
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compel  his  slaves  to  work  for  him,  but  only  for  a  certain 
number  of  hours  a  day.  He  could  not  compel  his  slaves  to 
work  on  Sundays  or  holidays.  Masters  who  treated  their 
slaves  cruelly  were  punished,  and  though  they  might  chas- 
tise their  slaves  moderately  they  could  not  beat  them  severely. 
This  had  to  be  done  at  the  request  of  the  master  by  a  public 
official. 

The  attitude  of  the  Dutch  Government  at  the  Cape  towards 
slavery  can  be  gathered  from  General  Janssen's  Instructions  to 
landdrosts.  Article  68  is  as  follows  :— 

As  long  as  the  use  of  slaves  in  the  Colony  shall  not  be  aban- 
doned the  landdrost  shall  consider  it  amongst  his  most  sacred 
duties  to  watch  over  these  most  unfortunate  beings.  The  Govern- 
ment can  never  tolerate  that  the  title  of  property  in  human  beings 
should  ever  have  a  tendency  towards  maltreating  them,  and  there- 
fore it  most  decidedly  expects  that  all  constituted  authorities  and 
civil  servants  will  by  their  own  example  accustom  their  fellow- 
inhabitants  to  consider  and  to  treat  their  slaves  as  their  fellow- 
creatures  and  not  to  suffer  that  any  cruelty  be  ever  practised 
towards  them.  The  respective  landdrosts  are  enjoined  in  the 
strongest  manner  to  attend  to  whatever  can  promote  the  civilisa- 
tion of  these  people,  and  by  having  moral  principles  instilled  into 
the  slaves  to  render  them  useful  members  of  society. 

The  master  had  to  lodge  a  complaint  with  the  landdrost, 
the  latter  investigated  the  case  and  punished  the  slave.  The 
maximum  imprisonment  was  six  months.  If,  on  the  other 
hand,  the  slave  complained  against  his  owner  the  landdrost 
could  send  the  owner  for  trial  to  Capetown  before  the  Raad 
van  Justitie  (arts.  69  and  70). 

In  the  West  Indies  if  a  person  was  the  master  of  a 
family  he  could  not  sell  the  individuals  of  the  family 
separately  ne  fiat  divortium.  If  he  did  the  sale  was  void 
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(Arntzenius,  De  Cotid.  Horn.  vol.  1,  p.  114X  The  States- 
General  as  well  as  the  States  of  Holland  passed  a  number 
of  ordinances  which  strove  to  make  the  relation  of  master 
to  slave  as  humane  as  possible.  (Vide  G.P.B.  ii,  pp.  1245, 
1256:  iii,  p.  1426:  Octroi  van  W.  I.  Co.,  31st  December, 
1761:  Placaat,  23rd  May,  1776;  Ned.  Jaar  Boek,  1764: 
Zurck,  Codex  Bat.  vol.  2,  p.  1030.) 

In  1833  the  English  Parliament  passed  a  general  Emanci- 
pation Ordinance,  and  it  was  decreed  that  after  the  1st  of 
December,  1834,  slavery  should  cease  in  the  Cape  of  Good 
Hope.  Since  then  slavery  as  an  institution  has  been  unknown 
to  the  British  colonies  and  independent  states  of  South 
Africa. 

Nobles  and  Commoners.— This  distinction  never  formed 
part  of  the  law  of  the  Cape  Colony,  though  in  Holland  it 
had  a  political  significance.  During  the  twelfth  and  following 
centuries  the  nobles  of  Holland  were  distinguished  from  the 
commoners  by  the  fact  that  they  belonged  to  some  class 
or  order  of  knights  (ridderorden,  ridderschap).  They  bore 
the  distinctive  title  of  nobiles  or  welgeborenen,  welgeboren. 
mannen  or  schildboortigen.  To  the  ridderschap  belonged 
those  who  were  born  of  noble  parents  as  well  as  those  who 
had  obtained  patents  of  nobility  from  the  count.  In  time 
a  person  who  had  obtained  the  degree  of  doctor  in  a  learned 
profession  was  regarded  as  equivalent  to  a  noble,  and  acquired 
many  of  the  privileges  of  nobles.  As  long  as  the  system  of 
ivergeld  existed  the  penalty  for  injuring  a  nobleman  was 
nearly  double  that  paid  for  a  commoner.  The  oath  of  a 
nobleman  was  accepted  before  that  of  a  commoner,  and  he 
could  only  be  brought  before  a-  court  by  a  special  form  of 
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summons   (Fockema   Andreae,    Oud  Ned.  Burg.   Redd,  vol.   1, 
pp.  21  et  seq.}. 

In  the  time  of  Grotius,  besides  the  fact  that  the  nobles 
had  certain  social  and  political  privileges,  the  only  distinc- 
tion between  them  and  commoners  was  that  they  were  ex- 
clusively entitled  to  the  chase  of  hares  and  rabbits  (Grotius, 
1,  14,  7). 

Laity  and  Clergy.  -  -  Before  the  establishment  of  the 
Dutch  Republic  the  clergy  in  the  Netherlands,  as  in  other 
parts  of  western  Europe,  enjoyed  certain  historical  privileges. 
Their  principal  privilege  was  that  of  a  special  forum.  In 
the  Frankish  Empire  the  bishops  and  other  high  ecclesiastics 
had  a  large  jurisdiction  over  the  minor  clergy.  In  Utrecht 
the  clergy  were  almost  entirely  exempted  from  the  juris- 
diction of  temporal  courts.  During  the  early  part  of  the 
fourteenth  century  the  ordinances  of  the  bishopric  of  Cologne 
were  taken  over  by  Utrecht,  and  amongst  other  matters  it  was 
provided  that  a  person  who  cited  a  cleric  before  a  temporal 
court  laid  himself  open  to  excommunication.  On  the  other 
hand,  an  ecclesiastic  could  cite  a  defendant  either  before  a 
temporal  or  an  ecclesiastical  court. 

These  large  privileges  of  the  clergy,  which  were  almost 
universally  respected  during  the  middle  ages,  began  to  be 
cut  down  in  all  the  non-spiritual  provinces,  even  before  the 
Reformation.  After  the  reformed  religion  had  been  accepted 
by  Holland,  and  after  the  overthrow  of  Spanish  rule,  all 
special  privileges  of  the  clergy  disappeared,  and  they  were 
placed  on  the  same  footing  as  the  ordinary  citizen  (Fockema 
Andreae,  Oud  Ned.  Burg.  Redd,  pp.  106  et  seq.;  Grotius,  1, 
15,  1). 
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In  the  Cape  Colony  the  clergy  had  no  special  political  or 
civil  status.  By  an  ordinance  of  1852  a  sum  of  £16,000  was 
set  aside  every  year  for  the  payment  of  certain  clergymen. 
This  was  abolished  by  Act  5  of  1875.  known  as  the  Volun- 
tary Act.  Since  then  the  clergy  possess  neither  political  nor 
pecuniary  privileges. 


CHAPTER  II. 
MINORS  AND  MAJORS. 

Minors. — In  dealing  with  the  Law  of  Persons  an  important 
topic  is  the  law  regarding  minors.  Here,  as  elsewhere,  the 
Roman-Dutch  law  has  developed  a  system  entirely  at  variance 
with  that  of  the  Roman  law.  The  power  of  the  father  over 
his  children  is  the  outcome  of  German  customs,  and  has 
nothing  whatever  to  do  with  the  patria  potestas  of  the 
Romans.  The  patria  potesta*  was  never  in  the  slightest 
degree  recognised  by  the  law  of  Holland,  neither  in  remote 
nor  in  recent  times  (Grotius,  1,  6,  3).  Grotius  tells  us  that 
the  extensive  and  peculiar  patria  potestas  of  fathers  over 
their  children  did  not  obtain  in  Holland,  and  that  conse- 
quently children  who  had  attained  years  of  discretion  were 
free  to  do  and  act  as  they  pleased,  and  could  dispose  of  their 
property  by  will  to  whomsoever  they  thought  fit. 

The  Roman-Dutch  law  recognises  a  minor  as  a  person  who 
has  not  reached  a  sufficiently  advanced  age  to  be  able  to  look 
after  his  own  affairs,  and  therefore  places  him  under  the  legal 
control  of  his  parents  or  guardians;  but,  unlike  the  Roman 
•son,  directly  he  reaches  the  age  of  majority  or  gets  married 
he  becomes  his  own  master.  That  marriage  makes  a  child  of 
either  sex  a  major  is  a  doctrine  unknown  to  the  Roman  law, 
though  prevalent  with  nearly  all  the  branches  of  the  German 
nation  (Sande,  Decis.  2,  7,  5).  The  age  of  majority  varied  at- 
different  times. 

417  BB 
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It  has  been  frequently  remarked  by  writers  who  have 
compared  the  characteristics  of  the  Germans  with  those  of  the 
Romans,  that  the  German  youth  of  both  sexes  developed  phy- 
sically at  a  much  later  age  than  the  Roman.  Sera  juvenum 
Venus  ideoque  inexhausta  pubertas  (Tacit.  M.  G.  c.  20).  The 
German  youths  were  at  the  age  of  twenty  often  under  direct 
parental  control.  At  that  age  they  were  still  called  jungen 
or  buben,  and  were  flogged  by  their  parents  for  disobedience. 
This  differed  very  materially  from  the  treatment  of  the  Roman 
youth,  who  at  the  age  of  sixteen  was  clad  in  the  toga  virilis 
(Hein.  de  Jur.  Germ.  sec.  334).  The  Roman  youth  ceased  to 
be  under  tutorship  at  the  age  of  fourteen,  whilst  girls  were 
liberated  at  the  age  of  twelve.  These  ages  were  commonly 
accepted  by  the  Romans  as  the  age  of  puberty.  Amongst  the 
ancient  Germans  there  was  no  fixed  age  at  which  a  young 
man  became  his  own  master.  His  emancipation  depended 
entirely  upon  his  physical  and  mental  development.  The  boy 
became  a  man  as  soon  as  he  could  wield  a  spear,  or  as  soon 
as  he  was  strong  enough  to  use  a  sword  (sivertleite).  The 
German  youth  who  was  strong  enough  to  meet  the  enemies 
of  his  tribe  on  the  field  of  battle  was  ipso  facto  emancipated 
{Schroder,  p.  36). 

According  to  Tacitus  the  German  youth  was  publicly 
recognised  as  a  major  in  the  assembly  of  the  tribe.  He  was 
declared  capable  of  bearing  arms  and  looking  after  his  own 
affairs  (Haec  apud  illos  toga,  hie  primus  juventae  konos). 
Before  that  public  acknowledgment  of  his  capacity  to  bear 
arms  he  was  regarded  as  part  of  his  father's  family :  after  it 
he  became  a  major  and  a  member  of  the  State  (Ante  hoc 
domus  pars  videntur  non  reipub'licae)  (Tacit.  Germ.  13). 
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In  time  a  distinction  came  to  be  made  between  becoming 
capable  of  bearing  arms  and  becoming  capable  of  performing 
legal  acts.  In  this  way  an  age  of  majority  for  performing 
certain  acts  came  to  be  fixed,  whilst  the  age  for  bearing 
arms  was  left  open  to  be  determined  by  the  actual  physical 
capacity  of  the  youth.  The  Anglo-Saxons.  Salic  Franks  and 
Lombards  allowed  boys  of  ten  years  to  give  evidence.  The 
Ripuarian  laws  fixed  the  age  for  marrying  and  doing  other 
legal  acts  at  fifteen.  With  the  Visigoths  the  age  of  majority 
was  twenty  years  (Fockema  Andreae,  Bijdr.  vol.  1,  p.  4). 

Up  to  the  sixteenth  century  the  age  of  majority  varied 
very  much  in  the  different  provinces  of  the  Netherlands. 
Thus  the  Lex  Frisionum  fixed  the  age  of  majority  at  twelve 
years,  whilst  many  of  the  stadboeken  of  the  fifteenth  century 
provided  that  a  youth  should  be  mondick  at  fourteen  and 
a  girl  at  thirteen  years.  During  the  sixteenth  century  the 
Roman  law  had  gained  such  authority  in  Friesland  that  the 
general  rule  of  that  system  was  established,  and  minority 
ended  at  twenty-five  years  with  males  and  twenty  with 
females.  In  Groningen  the  stadboeken  of  the  fifteenth  cen- 
tury made  a  youth  sni  juris  at  eighteen  and  a  girl  at  fifteen 
years.  In  Utrecht,  on  the  contrary,  before  the  fifteenth  cen- 
tury the  young  man  became  a  major  at  eighteen,  whilst 
girls  remained  minors  until  their  twentieth  year. 

In  Holland  and  West  Friesland  the  tutelage  during  the 
fourteenth  century  lasted  until  the  twelfth  year,  but  gradually 
it  was  extended  to  the  fourteenth  and  fifteenth  years.  In 
the  Keurboek  of  Leyden  majority  was  fixed  in  140(3  at 
seventeen  years,  in  1545  at  twenty-one  years,  and  in  1566 

at  twenty-five  years  for   males  and   twenty    for    females.      In 
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Zeeland  during  the  thirteenth  century  majority  was  reached 
by  boys  at  the  fifteenth  and  by  girls  at  the  twelfth  year. 
Gradually,  however,  the  Roman  law  began  to  be  more  uni- 
.versally  followed,  so  that  during  the  sixteenth  century  the 
age  of  twenty-five  for  males  and  twenty  for  females  was 
uniformly  accepted  as  the  age  of  majority  (Fockema  Andreae, 
Bijdr.  vol.  1,  pp.  5-19). 

Grot i us  tells  us  that  in  Holland  in  early  times  a  young 
man  came  of  age  at  fifteen,  and  a  young  woman  at  twelve. 
Subsequently  the  time  was  extended  to  eighteen,  and  ulti- 
mately to  twenty-five ;  whilst  the  distinction  between  the 
first  minority  under  tutors  (aetcis  pupillaris  sub  tutor  ibus) 
and  the  second  minority  under  curators  (aetos  pupillaris  sub 
curatoribus)  was  never  accepted  in  any  part  of  the  Nether- 
lands (Grotius,  Intro.  1,  7,  3). 

By  the  Roman-Dutch  law  a  person  was  either  under 
tutelage  or  completely  his  own  master.  Until  he  reached  his 
twenty-fifth  year  he  was  a  minor,  and  under  the  control  of 
his  parent  or  guardian.  In  the  language  of  the  Dutch  writers 
he  was  called  an  onbejaarde  wees,  and  the  guardian  to  whose 
power  he  was  subjected  was  his  voogd.  Neither  arrogation, 
adoption  nor  captivity  put  an  end  to  the  rights  of  this 
guardian. 

~ 

The  age  of  twenty-five  for  males  and  twenty  for  females 
was  accepted  in  South  Africa  as  the  age  of  majority,  and 
remained  such  until  1829,  when  an  ordinance  was  passed  by 
which  the  law  of  the  Cape  Colony  was  assimilated  to  that  of 
England.  The  English  age  of  majority  is  probably  derived 
from  the  Norman  customs.  The  words  of  the  Lex  Normanica 
are  as  follows:  Miiwrem  aetatemhabere,  qui  nondum  spatium 


MINORS  AND  MAJORS.  421 

20  annorum  compleverint  et  adolescentes  in  tutela  usque  ad 
vicessimum  annum  completum  tenendos  esse :  unum  ultra 
annum  iisdem  concedi  ex  usu  Normanniae  (Hein,  Jus.  Germ. 
sec.  338).  The  law  of  the  Cape  has  therefore  in  all  pro- 
bability had  its  origin  in  a  Norman  custom. 

Although  the  age  of  twenty-live  was  the  age  of  majority 
in  Holland,  yet  for  some  purposes  an  earlier  age  was  fixed. 
Thus,  following  the  Roman  law,  a  youth  of  fourteen  or  a 
girl  of  twelve  years  can  make  a  will,  and  if  they  obtain  the 
consent  of  their  parents  they  may  marry.  The  effect  of 
marriage  in  our  law  is  to  make  both  the  youth  and  the  girl 
sui  juris.  In  this  respect  the  Roman-Dutch  law  followed 
German  custom,  and  not  the  Roman  law.  I  shall  deal  more 
fully  with  this  when  I  come  to  speak  of  marriage.  This  was 
always  the  case  in  the  Netherlands,  following  the  Frankish 
custom,  with  regard  to  males,  but  not  with  respect  to  females. 
It  is  true  the  married  girl  was  freed  from  parental  control, 
but  directly  she  married  she  fell  under  the  tutelage  of  her 
husband,  and  was  to  that  extent  regarded  as  a  minor  in  the 
eye  of  the  law.  Where,  however,  she  exercised  some  special 
trade  or  calling  she  could,  with  her  husband's  consent,  bind 
both  his  and  her  estate  by  her  contracts.  With  this  I  shall 
deal  more  fully  later. 

The  age  of  twenty-one  as  the  age  of  majority  for  both 
males  and  females  was  adopted  by  all  the  South  African 
states  and  colonies,  so  that  at  present  there  is  one  uniform 
age  of  majority  throughout  South  Africa. 

Venia  Aetatis. — When  majority  is  removed  to  so  late  a 
period  in  life  as  twenty-five  years,  there  are  many  difficulties 
in  the  way  of  an  inflexible  rule  that  all  acts  shall  be  done 
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with  the  sanction  of  a  guardian.  This  was  recognised  in  the 
Netherlands,  and  young  men  were  allowed  to  become  majors 
at  an  earlier  age  under  certain  special  circumstances.  In  this 
the  Netherlands  adopted  a  rule  of  the  Roman  law,  by  which 
the  Emperor  upon  request  of  the  minor  could  grant  him  venia 
aetati*  (D.  4,  4,  3  pr. :  C.  2,  tit.  44). 

It  would  appear  that  in  Holland  the  venia  aetatis  could 
only  be  obtained  from  the  States  of  Holland  or  the  sove- 
reign power  of  the  province.  In  Friesland,  however,  and 
in  the  other  provinces,  the  court,  as  representing  the  sove- 
reign power,  was  the  proper  body  to  grant  veniam  aetatis 
(Munnik's  Hcd.  Recht*.  p.  72).  There  have  been  several 
conflicting  decisions  in  South  Africa,  but  as  we  follow  the 
law  of  Holland,  the  correct  view  seems  to  be  laid  down 
in  the  decision  of  Sir  Henry  de  Villiers  in  the  case  of 
Cadet  (8  C.T.R.  9),  where  he  refused  to  grant  veniam 
<i?fiifi.H  on  the  ground  that  he  did  not  think  that  the 
court  had  the  power.  Moreover,  now  that  majority  is 
attained  at  twenty-one  instead  of  at  twenty-five,  the  neces- 
sity for  granting  veniam  aetati*  is  not  so  apparent. 

Guardianship.— As  we  have  seen,  the  patria  potestas  of 
the  Roman  law  never  formed  part  of  the  law  of  Holland.  The 
father  is.  however,  the  natural  guardian  of  his  children,  looks 
after  their  interests  during  their  minority,  and  can  bring 
actions  on  their  behalf.  If  the  father  dies  the  mother  alwaj's 
retains  that  control  over  her  children  to  which  she  is  entitled 
b}'  natural  law  (Grotius,  1,  7,  8).  The  father  may,  however, 
appoint  guardians  to  his  children  by  will,  and  in  that  case 
the  appointed  guardians  will  administer  the  property  of  the 
minor  and  assist  him  in  legal  proceedings  ;  but  in  matters  of 
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education,  marriage  and  the  personal  welfare  of  the  children 
the  mother  lias  not  only  a  voice,  but  a  large  control.  The 
grandfather  has,  however,  no  legal  right  to  interfere  in  the 
affairs  of  his  grandchildren. 

In  these  respects,  then,  the  Roman-Dutch  law  differs  greatly 
from  the  Roman  law,  for  by  the  latter  the  grandfather,  if 
alive,  by  virtue  of  the  patria  potestas  was  superior  to  the 
child's  own  father.  If  the  father  had  appointed  no  testa- 
mentary tutor,  then  some  of  the  German  nations  allowed  the 
mother  to  act  as  guardian,  whilst  others,  again,  appointed  the 
nearest  relative  (Hein.  Elem.  Jus.  Germ.  1,  15,  sec.  351).  The 
Capitularia  of  Charlemagne  and  the  law  of  the  Lombards  pro- 
vided that  if  the  father  was  dead  the  nearest  male  relative 
should  be  the  legal  tutor  and  defender  of  the  minor.  It  was 
also  a  custom  of  the  Franks,  where  there  was  no  tit  and  proper 
relative,  to  allow  a  magistrate  to  appoint  a  tutor  to  the  minor 
(Hein.  loc.  cit.  sec.  355).  The  principle  that  the  priiiceps  was 
the  upper  guardian  of  all  minors  was  common  to  a  great  sec- 
tion of  the  German  people.  It  was  known  as  Die  obervor- 
miindsckaft  or  Suprema  tutela,  and  mention  is  made  of  it  in 
the  Capitularia,  the  Lex  Normanica,  and  in  several  other 
collections  of  German  laws  (Hein.  loc.  cit.  sec.  370). 

In  feudal  times  the  feudal  lord  received  the  profits  from 
the  lands  of  the  minor.  Now,  we  find  all  these  customs  taken 
over  by  the  law  of  Holland.  In  1346  the  Empress  Margaret 
granted  a  handvest  to  the  inhabitants  of  North  Holland,  by 
which  she  proclaimed  that  the  legal  guardians  to  a  minor 
should  be  the  nearest  relatives  on  the  side  of  the  paternal  and 
maternal  grandfathers  and  grandmothers  (Regts.  Obser.  vol.  4. 
obs.  9).  The  obervormundsckaft  was  very  strongly  developed 
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in  Holland,  and  prior  to  the  fourteenth  centurj7  in  South 
Holland  the  count  appointed  guardians  to  minors  even  in 
cases  where  guardians  had  been  appointed  by  will.  This  was 
a  source  of  grievance  during  the  fourteenth  century,  and  in 
1412  we  find  Count  William  granting  a  privilege  to  Rotter- 
dam "  that  the  burghers  and  inhabitants  of  Rotterdam  may 
appoint  guardians  to  their  own  children  "  (Mieris,  Groot  Chart 
Boek,  vol.  4,  p.  211).  It  is  by  virtue  of  this  obervormnnd- 
sch.aft  of  the  princeps  or  count  that  the  Court  of  Holland, 
.as  his  representative,  assumed  to  itself  the  right  as  upper 
guardian  of  all  minors  to  appoint  tutors  dative  within  its 
jurisdiction. 

In  addition  to  the  Court  of  Holland  the  Orphan  Chambers 
and  the  town  or  provincial  courts  also  possessed  the  power 
of  appointing  guardians.  In  the  Cape  Colony  the  Orphan 
Chamber  was  replaced  by  the  Master  of  the  Supreme  Court 
{Ordinance  105),  but  that  court  still  remained  the  upper 
guardian  of  all  minors,  and  it  therefore  exercised  in  South 
Africa  the  same  obervormundschaft  that  was  exercised  by  the 
•German  chiefs  and  the  Hollander  counts. 

With  regard,  therefore,  to  the  appointment  of  guardians, 
the  Roman  law  was  never  followed  in  Holland,  and  the 
Dutch  gave  to  the  mother  the  same  power  of  appointing 
guardians  to  her  minor  children  as  the  father  possessed ;  and 
«ven  where  the  father  had  appointed  guardians  the  mother 
could  appoint  co-guardians  with  equal  power  (Grotius,  1,  7.  M). 
When,  however,  we  come  to  the  duties  of  guardians,  then  \ve 
find  that  the  Roman-Dutch  law  drew  very  largely  on  the 
Roman  law  for  its  principles,  though  even  here  there  was  a 
deal  that  had  been  taken  from  earl}7  customs. 
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With  regard  to  the  appointment  of  curators  to  persons 
labouring-  under  mental  defects,  the  Court  of  Holland  decided 
in  1579  that  the  power  of  appointing  curators  lay  with  the 
Court,  and  not  with  the  nearest  relatives  (Neostad.  Cur.  Hoi. 
Decis.  60). 

Tutelage  of  Women.  —  In  the  early  German  period  the 
only  persons  capable  of  exercising  legal  rights  were  those 
who  could  defend  themselves.  Hence  the  women,  like  the 
children,  were  regarded  as  pars  damns.  The  head  of  the 
family  represented  the  damns,  and  therefore  also  the  women. 
It  was  lie,  and  not  the  tribe,  that  protected  the  women  of 
his  family.  As,  however,  the  tribe  extended  and  became  the 
state,  and  nomadic  life  gave  place  to  more  settled  and  civilised 
communities,  women  gradually  came  to  be  regarded  as  also 
capable  of  possessing  rights.  The  growth  of  this  view  was 
gradual,  and  as  legal  institutions  are  extremely  slow  in 
changing,  the  idea  that  women  cannot  exercise  the  same 
rights  as  men  has  prevailed  even  to  our  own  times. 

It  is  interesting  to  trace  back  to  a  remote  antiquity  the 
present  incapacities  of  women.  According  to  the  ancient 
German  customs  all  women  were  under  some  form  of  tutelage. 
The  married  woman  was  under  the  tutelage  of  her  husband. 
The  widow  was  under  the  tutelage  of  her  nearest  male  relative 
if  she  were  childless ;  but  if  she  had  children  then  both  she 
and  her  children  fell  under  the  tutelage  of  their  ascendant 

o 

(Hein.  Jus.  Germ,  1,  15,  sec.  358).  The  spinster,  whatever 
her  age,  was  under  the  tutelage  of  some  male  relative  (Hein. 
lac.  cit.  sec.  357).  By  the  Jus  Frisionum,  if  a  woman  were 
raped,  not  she  but  her  tutor  or  her  father  claimed  the  penalty 
(patri  sive  tutor  I  puellae)  (Lex  Fris.  ix,  8,  11). 
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The  Lex  Saxonica  gives  elaborate  rules  for  the  tutelage 
of  women  (c.  42),  and  similar  provisions  exist  in  the  Sacksen- 
spiel.  A  like  practice  was  followed  by  the  Franks,  though 
after  their  contact  with  the  Gallo-Romans  they  seem  to  have 
relaxed  the  stringency  of  their  earlier  customs.  The  Church's 
justification  of  the  tutelage  of  women  is  so  extraordinary 
that  I  give  it  here :  Adam  per  Evam  deceptus  est  non  Eva 
]><'/'  Adam.  Quern  vocavit  ad  culpam  mulier,  justum  est  uf 
eum  (jubematorem  assuinat  ne  iterum  feminea  facilitate 
lalatur  (Dec-ret,  ii,  9,  32,  c.  17).  This  is  equivalent  to 
saying  that  because  Eve  was  clever  enough  to  deceive  Adam, 
man  ought  to  manage  woman's  affairs  in  the  future.  In 
the  Netherlands  the  tutelage  of  women  can  be  traced  in  many 
of  the  provinces. 

In  Friesland  the  old  law  placed  all  women  under  tutelage, 
and  in  the  stadboeken  of  some  of  the  towns  we  find  as 
late  as  the  fifteenth  century  that  women  could  not  dispose  of 
their  immovable  property  or  appear  in  court  without  assist- 
ance of  a  guardian.  It  made  no  difference  whether  they 
were  wives,  widows  or  spinsters.  In  Overijssel  and  Gelder- 
land  the  same  incapacity'  on  the  part  of  women  is  found  in 
many  of  the  stadboeken.  Towards  the  seventeenth  century 
the  general  incapacity  of  women  to  transact  their  own  busi- 
ness had  disappeared  in  Gelderland,  though  widows  reverted 
to  the  state  of  minority  if,  when  their  husbands  died,  they 
were  still  under  age.  This  also  applied  to  widowers  when 
their  wives  died. 

In  Holland  there  are  several  stadboeken  which  tell  us  that 
during  the  fourteenth  century  women  were  under  tutelage. 
Thus  in  the  Stadbock  of  Haarlem  (1309)  we  find  the  follow- 
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ing:  Een  wijf  zander  Itoren  redden  voecht  en  mack  nock 
panden  geven  nock  panden  keren  verder  dan  si  ivaren  mach 
na  inhout  der  handvesten  en  na  den  keur. 

The  Keurboeken  of  Leyden  and  Amsterdam  also  sliow 
that  the  women  (vromuen  and  joncvrouwen)  of  those  cities 
were  incapable  of  depriving  themselves  of  their  goods  with- 
out the  consent  of  their  guardian  (momboir  or  rechte  voecht). 
It  would  appear  that  women  of  full  age  had  the  right  to 
choose  their  fixed  guardian  or  fttraat  ^oogd,  as  he  came  to  be 
called,  and  in  the  town  of  Hoorn  this  right  existed  as  late  as 
1528.  Zeeland  was  apparently  one  of  the  first  provinces  to 
grant  to  women  who  were  majors  the  same  privileges  that  were 
enjoyed  by  men  (Fockema  Andreae,  Bijdr.  vol.  1,  pp.  40-62). 

In  the  time  of  Grotius  all  traces  of  this  guardianship  had 
disappeared,  for  he  tells  us  that  "  formerly  all  women  were 
minors  in  this  country ;  so  much  so  that  fatherless  spinsters 
and  widows  of  full  age  could  not  appear  in  court  nor 
alienate  property  except  through  guardians,  whence  we  have 
the  custom  of  employing  a  guardian  called  a  straat  voogd 
in  such  cases.  This  law,  however,  has  fallen  into  disuse 
through  lapse  of  time,  so  that  whatever  is  now  done  by 
unmarried  women  of  full  age,  though  without  the  interven- 
tion of  their  guardians,  cannot  be  otherwise  than  valid " 
(Grotius,  Intro.  1,  4,  7). 

The  fact  that  married  women  cannot  appear  in  court 
without  the  assistance  of  their  husbands  is  a  relic  of  this 
ancient  custom.  It  is  quite  contrary  to  the  principle  of 
the  Roman  law,  which  allowed  the  wife  to  sue  in  her  own 
name  without  the  consent  or  assistance  of  her  husband 
(Voet,  5,  1,  14,  &c.). 
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Brouwer  and  Voet  tell  us  that  the  law  of  Holland  during 
the  seventeenth  century  regarded  both  widowers  and  widows 
as  majors,  even  though  at  the  dissolution  of  the  marriage  they 
had  not  yet  attained  the  age  of  majority  (Voet,  1,  7,  14,  15). 
This  view  of  the  law  of  Holland  has  been  adopted  by  all  the 
South  African  colonies. 


CHAPTER  III. 
MARRIAGE  AND  DIVORCE. 

THE  next  subject  that  presents  itself  is  the  Law  of  Marriage. 
I  have  to  a  certain  extent  touched  upon  this  branch  of  the 
law  when  I  made  a  comparison  between  Grotius  and  Gudelinus. 
Every  student  of  law  is  aware  of  the  fact  that  a  great  deal  of 
the  Dutch  law  of  marriage  has  its  origin  in  the  Roman  law, 
but  how  that  law  has  gradually  been  adapted  and  modified 
into  the  marriage  law  of  to-day  is  not  so  widely  known.  The 
definition  of  the  Digest  (23,  2,  1)  is  as  follows:  "Marriage  is 
the  union  of  a  man  and  a  woman  and  lifelong  fellowship, 
sharing  rights  divine  and  human."  This  definition  is  modified 
by  Grotius  into  "  Marriage  is  the  union  of  man  and  woman 
with  the  object  of  living  together,  and  which  confers  the  law- 
ful use  of  each  other's  bodies "  (bk.  1,  c.  5,  1).  The  later 
Roman-Dutch  lawyers  modify  the  latter  part  of  the  definition 
of  Grotius,  and  thus  we  find  Arntzenius  defining  marriage  as 
the  union  of  man  and  woman,  entered  into  for  the  purpose  of 
begetting  children  and  for  mutual  assistance  through  life  (De 
Cond.  Horn.  vol.  2,  pt.  2,  tit.  3,  1),  and  this  definition  is  prac- 
tically adopted  by  Van  der  Linden  (1,  3,  1). 

The  requisites  of  the  Roman  law  for  a  valid  marriage  in 
the  time  of  Justinian  were  (1)  consent;  (2)  a  certain  age;  (3) 
capacity  to  contract ;  (4)  no  legal  impediments.  In  Roman 
times  the  marriage  was  a  simple  contract :  in  practice,  how- 
ever, there  were  always  some  ceremonies  as  well  as  the  mere 
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consent  of  parties.  In  later  times  the  ceremonies  which 
formed  an  essential  part  of  the  Jus  Antiquum  had  dis- 
appeared as  a  necessary  part  of  the  contract. 

Betrothal  (sponsalia,  trouwbeloften). — The  Germans,  how- 
ever, attached  great  importance  to  the  marriage  ceremony, 
and  this  no  doubt  followed  from  their  rigorous  customs  with 

c? 

regard  to  the  union.  Tacitus  in  his  Germania  (c.  22)  tells 
us  that  it  was  a  custom  of  the  Germans  to  have  a  public 
betrothal,  which  depended  upon  the  consent  not  only  of  the 
bride  and  bridegroom,  but  also  of  their  nearest  relatives.  The 
parties  bestowed  mutual  gifts  upon  one  another.  This  custom 
apparently  prevailed  amongst  all  the  Teutonic  tribes  (Arntzenius, 
De  Cond.  Horn.}.  In  addition  to  the  gift  of  arms  and  oxen, 
coins  wrere  also  exchanged  between  the  parents  to  serve  as 
evidence  of  the  betrothal  These  and  other  facts  have  led 
antiquarians  to  believe  that  the  early  German  marriage,  like 
the  marriages  amongst  so  many  of  the  ancient  nations,  was  in 
its  origin  nothing  more  or  less  than  a  contract  of  sale.  The 
gifts  of  cattle,  which  so  often  formed  an  essential  part  of  the 
ceremony,  really  represented  the  price  for  which  the  bride 
was  sold  by  her  parents. 

Homer  calls  marriageable  girls  aXfacr'iftoiai  (from  u\(pdveiv, 
to  yield,  and  /3<n/?,  an  ox),  i.e.  girls  who  bring  to  their  parents 
oxen  when  they  marry.  The  Romans  called  their  ancient 
form  of  marriage  co-emptio.  In  German-speaking  countries 
Ein  weib  zu  kaufen:  een  wyf  koopen,  to  buy  a  wife,  was  a 
common  expression  in  the  middle  ages,  and  even  to-day  in 
Friesland  the  country  people  speak  of  a  bride  or  a  betrothed 
girl  as  verkocht  or  sold.  Christianity,  however,  strove  to  blot 
out  the  idea  of  a  sale  as  much  as  possible,  and  to  put  mar- 
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riage  on  a  much  higher  plane ;  but  the  rudiments  of  the 
primitive  ideas  of  marriage  prevalent  amongst  the  Teutons 
have  survived  even  to  our  own  times  (Noordewier,  p.  177). 

During  the  early  German  period  it  seems  clear  that  the 
consent  of  the  bride  was  not  required.  She  was  in  the 
power  of  her  father  or  other  inale  relative  (in  mundio),  and 
could  be  transferred  into  the  power  of  a  suitor  without  her 
having  any  voice  in  the  matter.  The  marriage  promise, 
therefore,  was  a  contract  not  between  bride  and  bridegroom, 
but  between  the  suitor  and  the  father  or  the  male  relative 
who  was  the  mundoaldus  (guardian)  of  the  bride.  In  form 
it  was  a  contract  of  sale.  It  was  usually  made  in  the 
presence  of  the  relatives  of  the  bride  (in  kreise,  ringe). 
Thus  in  the  Niebelungen  Lied  the  betrothal  takes  place  in 
the  ring  of  the  blood  relations.  The  bride  was  the  subject 
of  the  sale,  and  therefore  her  consent  was  not  required.  The 
bridegroom  paid  over  the  price  or  portion  of  the  price 
(wittum,  meta,  muntschatz),  and  the  contract  was  completed. 
The  only  formality  besides  the  payment  of  the  price  was  the 
handing  over  of  a  spear  by  the  father  to  the  suitor  as 
symbolic  of  the  change  of  tnunt  or  guardianship  (Schroder, 
p.  70).  We  see  traces  of  this  in  some  of  the  old  formulae, 
e.g.  where  the  father  says  to  the  suitor:  Andrea  per  liunc 
ensem  et  wantonem  istum  (glove)  sponso.,  Christina  m  jiliam. 

In  the  early  Germanic  period  the  distinction  between  the 
sponsalia  and  the  actual  marriage  was  not  great.  Hence  we 
find  that  often  immediately  after  the  sponsalia  the  bride- 
groom led  the  bride  home  (heimfilhrung),  and  concubitus 
completed  the  marriage. 

In  the  Prankish  period  the  distinction  between  the  betrothal 
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and  the  actual  marriage  was  more  marked.  The  betrothal 
(fabulfi  firmata  sponsalia)  consisted  in  the  promise  on  the 
part  of  the  father  or  guardian  to  hand  over  the  bride  at 
some  future  time,  and  on  the  part  of  the  bridegroom  to  pay 
the  ineta.  The  marriage  itself  (nuptiae,  traditio,  dies  tradi- 
tinni.x  nuptiarum)  took  place  at  some  later  date  (Schroder, 
p.  300). 

About  this  time,  also,  the  consent  of  the  bride  came  to  be 
considered  necessary,  and  after  the  introduction  of  Christianity 
we  may  assume  that  in  most  cases  it  was  insisted  on  by  the 
Church.  The  betrothal  with  the  Franks  was  a  public  act.  It 
took  place  in  the  presence  of  the  inhabitants  of  the  mark  or 
commune.  The  Dutch  word  gemaal,  meaning  husband,  is 
derived  from  the  practice  prevalent  among  the  Salic  Franks 
of  betrothing  a  widow  in  the  mahal,  medium,  or  assembly  of 
the  tribe.  In  course  of  time  the  term  came  to  signify  any 
husband.  The  betrothal  usually  took  place  in  the  presence 
of  the  relatives  (in  den  ring)  with  ceremonious  questions 
for  man  and  maid.  The  ceremony  was  concluded  by  the 
bridegroom  kissing  the  bride  before  the  assembled  people 
(Noordewier,  p.  180). 

The  appearance  of  a  sale  was  maintained  by  the  Franks 
in  the  sponsalia  per  solidum  et  denarium.  The  formula  of 
Bigonius  reads  thus:  Ego  in  nomine  Dei  dulcissimae  conjugi, 
dum  ego  te  per  solidum  ft  denarium  secundum  legem  salicam 
w'x/rs1  xwm  despondare  (Van  der  Spiegel,  p.  121).  Later  on 
the  outward  symbol  of  the  betrothal  was  an  exchange  of 
rings  between  bride  and  bridegroom.  This  exchange  of  rings 
became  almost  universal,  and  received  the  approval  of  the 
Church.  It  was  probably  derived  from  some  Roman  practice 
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(c.  5,  tit.  1).  By  the  Visigoths  such  a  promise  was  looked 
upon  as  extremely  sacred :  Ut  nullatenus  promissio  violetur 
si  anrtulus  arro.rum  nomine  datus  fuerit  vel  acceptus  (Lex 
Vis.  bk.  3,  tit,  1,  sec.  3). 

The  consequences  of  the  betrothal  were  (1)  that  the 
father  or  guardian  had  to  deliver  the  bride  against  payment 
of  the  price :  (2)  that  the  bride  had  to  be  true  to  the  bride- 
groom, so  that  adultery  on  her  part  annulled  the  contract. 
From  this  it  followed  that  the  Germans  did  not,  like  the 
Romans,  allow  a  solemn  betrothal  to  be  lightly  set  aside  at 
the  desire  of  one  of  the  parties  (Hein.  Jus.  Germ.  bk.  1, 
tit.  8,  sees.  179,  184),  and  the  refractory  party  could  be  com- 
pelled to  complete  his  contract.  This  German  custom  pre- 
vailed in  Holland,  and  became  one  of  the  important  ancient 
customs  of  the  country.  In  1656  it  obtained  statutory  re- 
cognition in  the  Ecldregelment  of  that  year,  and  the  courts 
were  empowered  to  compel  the  marriage  to  take  place 
whatever  might  be  the  difference  between  the  wealth  or 
dignity  of  the  parties  (Hoi.  Cons.  4,  c.  368).  In  the  seven- 
teenth century,  therefore,  two  courses  were  open  to  the  re- 
jected party — either  to  sue  for  damages  or  for  specific  per- 
formance of  the  marriage. 

In  South  Africa  the  action  for  specific  performance  of 
marriage  has  been  abolished,  and  the  only  redress  left  to  the 
injured  party  is  to  sue  for  damages  for  breach  of  promise  to 
marry.  Here,  then,  we  have  abandoned  the  Teutonic  custom 
in  favour  of  the  rule  of  the  Roman  law,  which  corresponds 
with  the  law  of  England. 

The  second  consequence  has  also  been  adopted  by  the  law 

of  Holland,  and    stuprum   on    the   part   of   the    bride   always- 
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enabled  the  bridegroom  without  fear  of  any  penalty  to  refuse 
to  complete  the  contract  of  marriage.  There  are  several 
decisions  to  this  effect  in  the  South  African  courts  (Horak  v. 
Hnrnk,  3  Searle,  389). 

The  Ceremony. — As  we  saw  above,  the  marriage  cere- 
mony in  early  German  days  was  practically  the  same  as  the 
betrothal.  The  concubitus  which  followed  upon  the  heim- 
f  ii}i  rung  really  constituted  the  marriage.  The  Sachsenspiegel 
says  that  the  marriage  is  complete  as  soon  as  die  decke 
mann  und  fran  beschldgt,  or  as  soon  as  the  bett  beschutten 
is  (Noordewier,  p.  183).  This  remained  the  law  in  several  of 
the  provinces  of  the  Netherlands.  Huber  tells  us  this  was 
the  law  of  Friesland,  and  it  gave  rise  to  the  maxim,  Femme 
gngne  son  douaire  a  mettr<j  *on  j>i?d  au  lit  (Huber,  Hed. 
Rfclt,  1,  5,  <>). 

After  the  introduction  of  Christianity  the  old  forms  were 
still  preserved,  but  the  priest  came  to  occupy  the  place  of 
the  father  or  mundoaldus.  and  he  it  was  who  gave  the  bride 
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to  the  bridegroom.  Instead  of  the  betrothal  before  the  in- 
habitants of  the  village  the  priest  published  the  banns,  and 
the  usual  course  was  for  the  priest,  after  the  publication,  on 
the  wedding-day  to  give  the  sacerdotal  blessing  and  to  place 
the,  hand  of  the  bride  in  that  of  the  bridegroom. 

With  regard  to  the  marriage  ceremony,  the  gifts  of  arms 
and  oxen  of  which  Tacitus  speaks  were  continued  well  into 
the  middle  ages.  Glaus  Magnus  speaks  of  this  custom  as  still 
prevalent  in  northern  Europe  during  the  fifteenth  century 
(Hi*t.  Gent.  Sept.  bk.  13,  c.  4).  Gradually,  however,  this 
custom  disappeared  throughout  western  Europe,  and  in  its 
place  the  Christian  marriage  rites  (or  copula  sacerdotalis) 
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were  adopted.  The  Christian  marriage  was  required  by  the 
Visigoths,  the  Lombards  and  the  Franks,  but  the  old  German 
practice  was  not  abolished  altogether,  and  consequently  for  a 
long  time  both  the  Christian  and  Germanic  rites  were  used 
side  by  side  (Hein.  Jus.  Germ.  1,  sec.  201).  The  early  Church 
recognised  the  validity  of  a  marriage  even  though  the  parties 
had  not  been  married  by  a  priest.  All  that  the  Church  re- 
quired was  a  contract  that  the  man  took  the  woman  with  an 
intention  to  make  her  his  wife,  together  with  a  physical 
union  following  upon  such  promise.  If  the  marriage  was 
not  consummated,  either  party  was  free  to  make  a  similar 
contract  with  some  other  party,  and  if  consummation  followed 
upon  the  latter  contract,  this  and  not  the  former  promise 
constituted  the  marriage. 

After  the  Decretals  of  Gratian  the  Canon  law  drew  a  dis- 
tinction between  a  promise  to  marry  now  and  a  promise  to 
marry  at  some  future  time.  The  promise  to  marry  now, 
called  sponsalia  de  praesenti  or  sponsalia  per  verba  <le 
praesenti,  established  a  bond  between  the  parties  which  was 
regarded  equivalent  to  a  marriage.  As  a  general  rule  spon- 
salia de  praesenti  could  not  be  set  aside,  and  the  party  who 
had  carnal  connection  with  another  was  guilty  of  adultery. 
There  were,  however,  exceptions,  for  the  woman  might  take 
the  veil,  and  then  the  bond  was  severed,  or  else  the  Pope 
might  grant  dispensation. 

The  promise  to  marry  in  the  future,  sponsalia  per  verba 
de  futuro  or  sponsalia  de  futuro,  created  no  bond  unless 
there  was  also  copula  carnalis.  In  that  case  it  became  a 
marriage.  The  canonist  therefore  looked  to  the  intention  of 

the    parties,  and    did    not  require  a  church  ceremony  to  make 

cc2 
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the  marriage  valid.  It  is,  however,  true  that  the  Church 
urged  that  there  should  be  a  public  notification  of  the  be- 
trothal, and  that  the  priest  should  pronounce  a  benediction 
over  the  spouses  ;  but  this  was  an  exhortation  of  the  Church, 
not  a  necessary  ceremony  of  the  Canon  law. 

The  unsatisfactory  state  of  a  promise  which  might  be  de 
praesenti  or  de  futuro  as  it  suited  circumstances  was  felt  by 
the  Council  of  Trent  (1563),  and  this  body,  in  order  to  have 
satisfactory  evidence  of  the  sponsalia  de  praesenti,  provided 
that  the  parties  must  express  their  willingness  to  become 
man  and  wife  before  the  parish  priest  and  two  witnesses 
(Esmein,  Droit  Canonique,  vol.  1,  pp.  95-137).  Nothing,  how- 
ever, was  said  about  the  necessity  of  a  marriage  ceremony 
in  the  church.  The  provisions  of  the  Council  of  Trent  were 
never  accepted  by  the  Dutcli  Republic  (Fockema  Andreae, 
vol.  I,  p.  72). 

From  the  Stadboek  of  Groningen  (1425)  it  is  clear  that 
there  was  no  necessity  for  both  bride  and  bridegroom  to  go 
to  the  church  before  the  concubitus  took  place.  After  ccm- 
cubitus  the  bride  alone  was  required  to  go.  though  the  bride- 
groom could,  if  lie  wished,  accompany  her.  Als  de  brudegom 
de  bniet  beslapen  heret,  *o  sal  lie  des  morgens  tho  kerke  gaan 
mijt  synen  vrienden  en  de  syne  misse  horen  gelyk  der  bruet 
of  lie  wil  (art.  215).  That  the  law  required  the  bride  to  go 
to  the  church  the  morning  after  the  wedding  with  or  without 
the  bridegroom  appears  in  a  number  of  other  stadboeken.  It 
is  clear,  therefore,  that  the  benediction  of  the  church  was 
often  given  after  the  real  wedding.  In  time,  however,  this 
practice  died  out  and  the  benediction  was  given  only  before- 
the  actual  concubitus  (Fockema  Audreae,  vol.  1,  pp.  73-79). 
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In  Holland  as  late  as  the  fifteenth  century  a  marriage 
could  be  validly  contracted  by  a  public  declaration  of  an  in- 
tention to  marry,  and  by  concubitus  following  upon  such 
declaration.  In  1434  Philip  of  Burgundy  said :  Veele  luyden 
in  Holland,  Zeeland  en  Friesland  hijlicken  ende  malkanderen 
eer  dat  zy  haer  geboden  hebben  in  der  heylicher  kei'cken 
(Fockema  Andreae,  p.  128;  G.P.B.  3,  392). 

Later  on  we  find  that  absolution  was  paid  for  marriages 
conti'acted  without  the  copula  sacerdotalis.  In  1525  it  was 
decreed  in  Amsterdam  that  "  every  citizen  or  inhabitant  who 
marries  in  any  way  whatever  without  three  proclamations  or 
banns  from  the  pulpit  should  forfeit  18  guldens."  The 
marriage,  therefore,  was  a  civil  act,  and  all  that  the  Church 
could  do  was  to  fine  the  person  who  married  without  its 
aid  (Fockema  Andreae,  p.  124).  There  are  several  judicial 
acts  in  which  persons  swear  that  they  were  secretly  married 
getrmuet  hadde  tot  sinen  wive  tusschen  hem  ende  haar. 
These  were,  however,  the  exception,  for  by  far  the  most  of 
the  marriages  in  Holland  during  the  fifteenth  century  were 
before  witnesses  and  in  the  church. 

In  many  parts  of  Holland  the  marriage  was  not  complete 
until  there  had  been  concubitus,  but  the  general  trend  of 
custom  in  that  province  was  to  regard  the  marriage  as 
complete  after  the  conclusion  of  the  ceremony,  even  where 
there  had  been  no  concubitus.  We  have  seen  that  most 
German  tribes  regarded  concubitus  essential  to  the  comple- 
tion of  the  marriage  ceremony ;  but  other  tribes,  again, 
attached  so  great  an  importance  to  the  espousals  contracted 
with  all  the  attendant  ceremonies  that  the  woman  engaged 
to  be  married  was  almost  looked  upon  as  a  matron,  and 
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when  once  the  marriage  ceremony  was  completed  she  was 
held  to  be  no  longer  a  virgin.  Tanto  enim  honore  pudi- 
citia  apud  barbaros  colitur  ut  femiiia  de  cujus  nuptiis 
actuin  est,  etiamsi  corpore  sit  integra,  pro  corrupta  habeatur. 
It  would  seem  as  if  this  idea  lay  at  the  root  of  the  rule  of 
the  Hollanders  that  the  completion  of  the  marriage  ceremony 
and  not  the  consummation  of  the  marriage  was  to  be  looked 
to  in  order  to  determine  when  the  marriage  was  legally 
effected  (Grotius,  Intro.  1,  5,  1.7). 

In  1576  the  baljuw  and  mannen  of  Rynland  took  a 
definite  step  towards  invalidating  secret  marriages.  It  was 
enacted  that  persons  secretly  married  since  1572  should  have 
fourteen  days  allowed  to  them  within  which  to  make  a 
declaration  and  register  the  fact  that  they  lived  together 
as  husband  and  wife.  This  declaration  was  to  be  pro- 
claimed either  in  the  church  or  in  the  Court  of  Rynland. 
After  the  third  proclamation  the  marriage  was  indissoluble. 
After  1576  leave  could  be  obtained  from  the  court  to 
proclaim  banns,  and  then  the  marriage  might  be  celebrated 
either  before  the  civil  or  church  officials :  all  other  mar- 
riages were  void.  In  15NO  the  States  of  Holland  passed 
the  Political  Ordinance,  and  fixed  the  marriage  ceremony 
which,  with  a  few  modifications,  we  follow  in  South  Africa. 
By  this  Ordinance  the  marriage  could  take  place  either 
before  a  magistrate  or  before  a  church  official.  Each  town 
drew  up  its  own  formula  to  be  read  to  the  bride  and 
bridegroom,  and  questions  were  put  to  which  the}'  were 
required  to  make  suitable  answers. 

We  have  seen  that  with  regard  to   the   marriage   ceremony 
the   co/ nila  sacvrdotali*  superseded   the   Roman   as  well  as  the 
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German  customs  of  marriage.  Before  the  Politique  Ordon- 
nantie  of  1580  became  law  there  was  no  uniform  practice 
in  Holland  as  to  what  were  the  ceremonial  requisites  of  a 
valid  marriage.  The  marriage  ceremony  usually  adopted  was 
that  prescribed  by  the  Catholic  Church  in  the  Canon  law, 
but  to  the  church  ceremony  were  added  various  traditional 
practices  in  vogue  in  the  different  provinces  and  cities.  It 
was  therefore  in  order  to  have  a  uniform  method  of  cele- 
bration that  the  Politique  Ordonnantie  laid  down  definitely 
the  essential  details  of  the  ceremonj".  Whatever  the  religion 
to  which  the  parties  belonged,  there  were  certain  requisites 
that  had  to  be  adhered  to:  (1)  The  parties  had  to  appear- 
before  the  magistrate  or  church  official  to  request  that  their 
banns  might  be  published :  (2)  the  banns  were  to  be  pub- 
lished on  three  successive  Sundays  or  market  days  in  the 
church  or  other  recognised  place  at  the  residences  of  the 
spouses;  (3)  the  church  ceremony  or  the  ceremony  before 
the  magistrate.  It  made  no  difference  to  what  religion  the 
parties  belonged,  and  though  the  Jews  apparently  adopted 
their  own  regulations,  after  1656  they  were  bound  to  con- 
form to  the  requirements  of  the  Politique  Ordonnantie.  This 
was  the  law  of  Cape  Colony  until  the  Order  in  Council 
of  1838.  In  the  essential  requisites,  however,  the  Order  of 
1838  did  not  differ  from  those  of  the  Politique  Ordonnantie. 
All  the  other  colonies  in  South  Africa  have  similar  marriage 
ordinances  differing  only  in  detail,  so  that  we  may  say, 
broadly  speaking,  that  the  marriage  ceremony  in  South 
Africa  is  identical  with  that  instituted  by  the  Politique 
Ordonnantie  in  1580. 

An    important    feature   of    the    German    marriage  ceremony 


440  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

was  the  bridal  feast.  I  have  shown  in  the  chapter  on 
the  Stadboek  of  Groningen  that  the  authorities  of  that 
town  made  provisions  against  too  sumptuous  feasts,  and  it 
would  appear  that  throughout  western  Europe  the  bridal 
feasts  were  great  gatherings  usually  ending  in  general  in- 
toxication. Though  we  do  not  indulge  in  all  these  mediaeval 
excesses,  the  Germanic  spirit  still  exists  in  many  of  our 
weddings.  Even  the  wedding  presents,  so  very  prevalent 
nowadays,  have  their  origin  in  an  inveterate  German  custom. 
The  braut  tafel  or  hochzeit  geschenke  was  a  feature  of  the 
richest  as  well  as  of  the  poorest  Teutonic  marriage  (Hein.  loc. 
cit.  219). 

Requisites  and  Hindrances.  —  Age.  —  According  to  our 
present  law  any  person,  male  or  female,  over  the  age  of 
twenty-one  may  contract  a  valid  marriage.  Under  the  age 
of  fourteen  for  males  and  twelve  for  females  there  can  be  no 
valid  marriage.  Over  these  ages  a  valid  marriage  may  be 
contracted  if  the  consent  of  parents  be  obtained.  Our  law  of 
marriage  has  gone  through  many  vicissitudes  before  it  reached 
this  simple  form. 

The  early  Germans  had  no  fixed  age  below  which  a  mar- 
riage could  not  be  contracted.  They  considered  the  physical 
•conditions  of  the  parties,  and  as  long  as  the  bridegroom  had 
reached  the  age  of  puberty  and  the  bride  was  viripotetis  the 
marriage  could  be  celebrated.  As  a  rule,  however,  the  man 
was  not  regarded  as  n't  to  be  a  husband  unless  he  had 
reached  his  twentieth  year.  Caesar  tells  us  that  it  was  con- 
sidered scandalous  for  a  youth  to  have  any  intercourse  with 
women  before  he  reached  that  age  (B.G.  6,  22):  Intra  annum 
vicesimum  feminae  notitiam  habuisse,  in  tiirpissimix  habent 
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rebus.  The  Franks  recognised  no  age  limit  below  which 
marriage  was  not  allowed,  but  when  we  consider  the  age  at 
which  their  kings  married,  then  eighteen  seems  to  have  been 
the  average  age  (Hein.  Jus.  Germ.  bk.  1,  sec.  203). 

By  the  Roman  law  a  youth  under  fourteen  and  a  maid 
under  twelve  could  not  marry.  The  Canon  law  took  over 
the  provisions  of  the  Roman  law  in  this  respect  as  a  guiding 
though  not  as  a  rigid  rule.  We  may  therefore  say  that  from 
the  days  of  the  counts  to  the  present  day  a  marriage  of  a 
youth  under  fourteen  or  a  maid  under  twelve  was  not  en- 
couraged. In  some  cases  no  doubt  the  Church,  for  special 
reasons,  permitted  marriages  of  younger  persons,  though  as  a 
general  rule  it  insisted  on  the  parties  having  the  apparent 
capacity  of  procreating  children.  In  the  time  of  Grotius  the 
rule  of  the  Roman  law  was  rigidly  adhered  to,  so  that  young 
men  under  fourteen  and  young  girls  under  twelve  could  not 
contract  a  valid  marriage  (Grotius,  Intro.  1,  5,  3). 

Consent  of  Parents  or  Guardians. -- We  saw  that  by 
the  early  German  customs  the  girl  was  no  party  to  the  con- 
tract. At  that  time,  therefore,  her  marriage  could  only  take 
place  where  her  father  or  guardian  had  given  his  consent. 
The  youth  could  not  marry  as  long  as  he  was  pars  domus, 
but  as  soon  as  he  was  publicly  recognised  as  capable  of 
defending  himself  and  supporting  a  family  he  could  purchase 
his  wife.  This  custom  was  preserved  by  the  Franks,  for  we 
n'nd  in  the  Lex  Saliea,  tit.  70:  Si  quis  puellam  alienam  ad 
conjugiuin  q-uaesiverit  praesentibus  suis  et  puellae  parenti- 
bus.  Here  parentes  does  not  mean  the  father  and  mother 
only,  but  the  nearest  relatives  as  well,  for  this  is  the 
sense  in  which  the  word  was  used  during  the  middle  ages 
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(Faber,    Ttiesaurus,   sub    voce    Par  en  a ;    cf.    French    parent  = 
relative). 

In  Zeeland,  where  so  many  of  the  customs  of  the  Salic 
Franks  were  preserved,  we  see  from  the  Politique  Ordonnantie 
of  locSO  that  orphan  minors  were  required  to  have  the  consent 
not  only  of  their  guardians,  but  of  their  nearest  relatives, 
and  that  even  majors  must  either  have  the  consent  of  their 
parents  and  relatives  or  explain  why  this  consent  has  not 
been  obtained. 

It  was  only  after  the  introduction  of  Christianity,  and 
after  the  Church  had  attained  considerable  influence,  that  the 
consent  of  the  bride  was  insisted  upon.  The  Church  recog- 
nised the  validity  of  a  marriage  of  minors  where  no  parental 
consent  had  been  obtained.  Sufiiciat  secundum  leyen  xolus 
eorc.in.  roitwisus  de  quorum  conjunctionibus  agittir  (Decret. 
Grat.  c.  27.  9,  2,  c.  2). 

So  rooted,  however,  was  the  idea  that  a  girl  could  not 
marry  unless  her  father  or  guardian  gave  her  away,  that 
we  rind  the  laws  of  many  of  the  Netherlands  provinces 
requiring  the  consent  of  parents.  Without  the  consent  the 
marriage  was  not  as  a  rule  void,  but  the  bridegroom  could 
obtain  no  pecuniary  advantage  from  the  marriage.  We  see 
this  in  Friesland  and  in  Holland.  In  an  old  keur  of  Delft  a 
penalty  was  imposed  upon  persons  who  married  fen  knechte- 
kijn  bencdeu  sin  en  15  jaren  ende  een  maechdehijn  beneden 
*i  nen  14  jaren.  What  applied,  therefore,  at  first  only  to  the 
girl  came  in  time  to  apply  to  both  young  man  and  girl.  Be- 
fore the  Union  of  the  Provinces,  however,  the  influence  of 
the  Church  was  too  great  to  render  the  marriage  of  minors 
without  parental  consent  void  (Fockema  Andreae,  vol.  1,  p.  145). 
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By  the  civil  law  the  marriage  was  void,  but  the  reason  of 
that  law  did  not  apply  to  Holland,  for  the  prohibition  arose 
from  the  law  regarding  putrid  potestas,  and  this  peculiar 
power  of  the  Roman  ancestor  did  not  form  part  of  the  law 
of  Holland.  Public  opinion  was  therefore  the  only  influence 
which  restrained  clandestine  marriages.  In  the  sixteenth 
century,  however,  public  opinion  seems  to  have  lost  its  re- 
straining influence,  and  we  find  Charles  V  in  1540  attempting 
to  check  clandestine  marriages  by  imposing  severe  penalties 
upon  the  parties.  Notwithstanding  that  the  parties  could  be 
punished,  and  that  the}'  forfeited  the  benefits  arising  from 
community,  the  number  of  clandestine  marriages  increased. 
In  1580,  however,  the  States  of  Holland  boldly  broke  away 
from  the  Canon  law  and  pronounced  all  marriages  of  minors 
void  unless  the  consent  of  parents  had  been  obtained,  even 
though  the  marriage  had  been  duly  celebrated  by  an  officer 
of  the  Church.  The  law  was  therefore  brought  into  accord 
with  that  public  opinion  which  had  prevailed  in  the  Nether- 
lands from  the  earliest  German  period. 

Though  the  legal  age  has  been  reduced  to  twenty-one 
years,  the  requirement  of  the  Political  Ordinance  that  the 
parents  must  give  their  consent  to  the  marriages  of  children 
under  the  age  of  majority  has  been  retained  (Order  in  Coun- 
cil, 7th  September,  1838,  sec.  10),  and  a  marriage  of  minors 
without  the  consent  of  parents  is  as  void  with  us  as  it  was 
in  Holland. 

After  the  passing  of  the  Political  Ordinance  of  1580  the 
consent  of  parents,  as  we  have  seen,  was  indispensable  to 
the  marriage  of  a  minor.  The  power  of  the  father  in  that 
respect  was  regained  as  unlimited,  and  110  court  could  inter- 
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fere  with  his  discretion.  This  seems  to  have  been  the  view 
which  prevailed  in  Holland  during  the  former  half  of  the 
seventeenth  century.  During  the  latter  half  of  that  cen- 
tury the  finality  of  the  father's  decision  came  to  be  ques- 
tioned, and  Voet  held  the  opinion  that  the  court  could 
interfere  where  the  father's  decision  was  false,  frivolous  or 
foolish  (Voet,  23,  2,  22).  The  Supreme  Court  of  Holland 
and  Zeeland  adopted  Voet's  view,  and  decided  in  1707  that 
the  court  could  pass  the  father's  decision  by  and  grant  an 
order  to  marry  (Munniks,  vol.  2,  p.  85).  Schorer  and  Van 
der  Keessel  express  a  similar  view.  In  the  Cape  Colony 
the  Chief  Justice,  like  the  Lord  Chancellor  in  England,  was 
selected  in  1838  as  the  judicial  officer  before  whom  such 
matters  had  to  be  brought.  Where,  however,  no  special 
legislation  exists,  the  court  is  the  proper  authority  to  try 
the  validity  of  the  father's  objections.  There  is  a  decision 
in  the  Transvaal  to  that  effect  (December,  1906). 

Prohibited  Degrees  of  Consanguinity  and  Affinity.  - 
To  what  extent  consanguinity  was  a  bar  to  marriage  during 
the  German  period  we  do  not  know.  There  was,  however, 
no  prohibition  against  the  marriage  of  persons  connected 
by  affinity.  The  introduction  of  Christianity  effected  a 
great  change,  and  the  prohibitions  of  the  civil  law  came 
in  the  course  of  time  to  be  followed  by  the  Franks. 
The  Salic  law  prohibited  marriage  between  the  children  of 
brothers  and  sisters  or  between  a  man  and  the  widow  of 
a  deceased  brother  or  uncle.  In  the  time  of  Charlemagne 
marriages  within  the  sixth  degree  of  consanguinity  were 
forbidden. 

Our  rules   with    regard    to    the    prohibited   degrees  of   con- 
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sanguinity  and  affinity  are  derived  partty  from  the  Roman 
and  partly  from  the  Canon  law,  and  the  readiness  with 
which  the  Franks  and  the  Frisians  accepted  these  rules 
seems  to  point  to  the  fact  that  Teutonic  custom  had  also 
set  its  face  against  the  marriage  of  persons  nearly  related 
in  blood.  Just  as  the  royal  houses  were  often  allowed  to 
contract  polygamous  marriages  (Hein.  Jus.  Germ.  bk.  1, 
sec.  206),  so  dispensation  was  often  granted  to  them  to 
marry  within  the  forbidden  degrees. 

By  the  Roman  law  children  by  adoption  were  considered 
in  the  same  light  as  children  by  birth,  and  the  same 
prohibition  to  marry  that  applied  to  the  former  also 
applied  to  the  latter.  As,  however,  the  patina  potestas 
was  not  recognised  in  Holland,  adoption  never  created  a  bar 
to  marriage,  and  the  adopted  person  was  regarded  in  the 
light  of  a  stranger  (Ortwijn,  ad  hist.  1,  10,  2).  The 
Roman  law  provided  within  what  degrees  of  consanguinity 
or  affinity  marriages  were  prohibited.  With  the  Germans 
the  prohibition  was  not  quite  so  extensive,  and  varied  with 
the  different  nations.  The  Canon  law,  however,  considerably 
differed  from  the  Civil  law  with  regard  to  the  prohibited 
degrees.  In  calculating  the  degrees  of  relationship  the  Canon 
and  Civil  law  differed.  For  example,  by  the  Canon  law  I 
am  removed  two  degrees  from  my  first  cousin ;  by  the 
Civil  law  I  am  considered  to  be  four  degrees  removed 
(Ceil*.  For.  1,  5.  9,  and  1,  5,  12).  By  the  Roman  law 
persons  in  the  fourth  degree  could  marry  according  to  the 
Roman  computation,  but  by  the  Canon  law  persons  within 
the  fourth  degree  by  ecclesiastical  computation  could  not 
marry.  Hence  by  the  Roman  law  first  cousins  could 
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marry,  but  not  so  by  the  Canon  law,  for  by  that  law 
even  second  cousins  were  prohibited  from  contracting  a 
marriage. 

It  will  therefore  be  easily  understood  that  after  the 
Reformation,  when  the  hold  of  the  Canon  law  upon  the 
people  was  so  considerably  relaxed,  marriages  took  place 
which  were  valid  by  the  Civil  law,  but  invalid  by  the 
Canon  law.  This  led  to  great  disputes  in  cases  of  succes- 
sion <ib  intestato,  as  to  whether  the  claimant  was  legitimate 
•or  not.  In  order  to  obviate  all  these  disputes  and  to 
introduce  uniformity  into  the  law  of  marriage,  the  degrees 
within  which  in  Holland  marriages  were  prohibited  were  re- 
gulated by  the  Politique  Ordonnantie  of  1580.  The  preamble 
to  the  chapter  on  Marriage  states  that  the  law  is  passed  in 
order  to  obviate  the  irregularities  which  are  daily  com- 
mitted and  the  lawsuits  which  constantly  arise  with  regard 
to  succession. 

In  1664  (G.P.B.  vol.  2,  p.  3170)  an  Ordinance  was  passed 
explaining  the  Politique  Ordonnantie  of  1580,  by  which  it 
was  enacted  that  a  person  could  not  marry  his  wife's 
brother's  or  sister's  child.  In  1736  (G.P.B.  vol.  6,  p.  541) 
a  further  explanatory  Act  was  passed  prohibiting  marriage 
with  a  deceased  wife's  step-mother.  In  1789  (Ned.  Ja« r- 
hoeken,  1789,  p.  1131)  it  was  further  enacted  that  a  man 
could  not  marry  the  daughter  of  the  brother  or  sister,  full 
or  half-blood,  of  his  deceased  wife,  nor  her  step-mother; 
and  that  a  woman  could  not  marry  the  son  of  a  brother 
or  sister,  full  or  half-blood,  of  her  husband,  nor  her  hus- 
band's step-father.  In  these  matters,  however,  the  States 
often  granted  dispensation;  for  .instance,  in  1644  a  man 
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was  allowed  to  marry  the  half-sister  of  his  deceased  wife's 
mother  (G.P.B.  vol.  7,  p.  808). 

The  Placaat  of  1580,  and  in  all  probability  the  other 
placaats  above  cited,  establish  the  law  of  South  Africa 
with  regard  to  the  degrees  of  consanguinity  or  affinity 
within  which  marriage  is  prohibited,  except  in  so  far  that 
marriage  with  a  deceased  wife's  sister  has  been  allowed  in 
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the  Cape  Colony  and  in  the  Orange  River  Colony,  but  not 
in  the  Transvaal.  The  latter  country,  however,  went  back 
to  the  Canon  law  in  so  far  that  it  prohibited  the  marriage 
of  first  cousins  whose  parents  were  related  as  full  brothers  or 
sisters.  This  was.  however,  repealed  in  1903  (Ordinance  40); 
so  that  the  Transvaal  law  is  now  uniform  with  that  of  the 
rest  of  South  Africa  as  regards  the  marriage  of  cousins. 

Religious  Differences. — The  laws  which  forbade  Chris- 
tians from  marrying  Jews  or  Roman  Catholics  from  marry- 
ing heretics  had  their  origin  in  the  decrees  of  the  Church. 
But  though  a  Jew  could  not  marry  a  Christian,  he  could 
always  contract  a  valid  marriage  in  Holland  with  a  Jewess. 
Before  1656  the  .Jews  apparently  disregarded  the  provisions 
of  the  Politique  Ordonnantie,  and  contracted  marriages  in 
accordance  with  the  Mosaic  law  and  their  own  rites  and 
ceremonies.  In  1656,  however,  a  placaat  was  passed  requir- 
ing the  Jews  to  adhere  to  the  same  regulations  as  to  pub- 
lication of  banns  and  the  consent  of  parents  as  Christians 
were  required  to  regard,  and  also  to  be  subject  to  the  same 
prohibitions  as  the  other  citizens  of  Holland  (G.P.B.  vol.  3, 
p.  504).  In  the  same  way  marriages  between  members  of 
different  Christian  sects  were  valid,  provided  the  requirements 
of  the  Politique  Ordonnantie  of  1580  were  adhered  to. 
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In  the  time  of  Grotius,  even  though  religious  feeling  ran 
very  high,  there  were  no  penalties  against  the  marriage  of 
Protestant  and  Catholic.  Gradually,  however,  the  Protestants 
adopted  views  as  intolerant  as  those  of  the  Roman  Catholics 
of  the  sixteenth  century.  If  military  men  married  Catholics 
they  lost  their  commissions  (G.P.B.  1737,  vol.  5,  p.  682), 
Not  satisfied  with  imposing  penalties  upon  the  marriages  of 
Protestant  and  Catholic  officers  in  the  army,  the  States  in 
1755  (G.P.B.  vol.  6,  p.  536)  decreed  that  no  Protestant  official, 
whether  civil  or  military,  who  married  a  Catholic  could  re- 
tain his  office,  and  furthermore  that  no  minor  of  the  Pro- 
testant faith  could  many  a  Catholic  even  with  consent  of 
parents.  In  1795,  however,  under  the  influence  of  the  French 
Revolution  all  these  restrictions  were  swept  away,  and  Pro- 
testant and  Catholic  were  left  free  to  marry  each  other 
without  any  pains  or  penalties.  In  this  respect,  therefore, 
there  was  complete  equality  in  South  Africa  when  the  Cape 
was  ceded  to  the  English  Crown. 

Adulterer  and  Adulteress.  —  Another  restriction  which 
did  not  exist  in  the  days  of  Grotius,  and  which  does  not 
exist  in  England,  was  introduced  into  the  law  of  Holland— 
that  adulterer  and  adulteress  could  not  marry  one  another. 
Groenewegen  tells  us  (C.  9,  9.  27)  that  in  his  time  the 
adulterer  could  in  all  cases  marry  the  adulteress.  The 
Roman  law  apparently  did  not  tolerate  such  marriages,  though 
the  Canon  law  adopted  a  different  rule  (Voet,  23,  2,  27).  In 
the  Amsterdam  third  volume  of  the  Consultations  we  find 
that  seven  lawyers  all  agree  in  the  view  that  a  man  may 
marry  the  woman  with  whom  he  has  committed  adultery 
after  the  death  of  his  wife,  provided  that  he  made  no  pro- 
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raise  of  marriage  and  that  he  did  not  plot  against  the  life 
of  his  spouse  (Cons.  vol.  3  (Amst.),  52,  53,  54).  This  appears 
to  have  been  the  rule  of  the  Canon  law.  The  States  of 
Holland,  however,  in  1674  (G.P.B.  vol  3,  p.  507)  passed  a 
special  Ordinance  prohibiting  all  persons  who  lived  in  adultery 
from  marrying  one  another  at  any  time,  and  decreed  that 
such  marriages  should  be  null  and  void,  and  that  the  parties 
could  be  arbitrarily  punished.  This  law  has  never  been  re- 
pealed, and  forms  part  of  the  common  law  of  South  Africa. 

Annus  Luctus. — We  have  seen  that  all  women,  widows 
included,  were  during  the  earl}7  German  period  under  the 
mundium  of  some  male  relative.  Hence  when  a  widow 
wished  to  remarry  she  had  to  get  the  consent  of  her 
guardian,  and  for  this  consent  something  was  usually  paid. 
In  time  the  mundium  over  a  widow  became  merely  formal, 
and  was  in  consequence  transferred  from  the  relative  to  the 
magistrate  or  other  judicial  functionary  of  her  place  of  resi- 
dence. Hence  a  curious  custom  arose  in  manjr  parts  of 
Germany  requiring  a  widow  who  married  to  present  a  purse 
with  silver  coins  to  the  magistrate. 

I  am  not  aware  of  any  such  custom  in  the  Netherlands. 
There  was,  however,  an  old  custom  in  the  Netherlands  which 
required  a  widow  to  wait  at  least  a  year  before  she  contracted 
a  new  marriage.  During  the  sixteenth  and  seventeenth  cen- 
turies statutory  enactments  to  that  effect  were  passed  in 
several  of  the  provinces.  No  such  ordinance,  however,  was 
passed  by  the  province  of  Holland.  In  that  province  the 
matter  was  regulated  by  the  local  laws  of  the  towns.  Thus 
in  Amsterdam  a  widow  over  the  age  of  fifty  could  marry  at 
any  time  she  chose  after  her  husband's  death.  Under  the 
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age  of  fifty  she  had  to  wait  for  a  year.  In  Encklmisen  the 
period  was  six  months  if  the  widow  was  not  pregnant  (Rechts. 
O&N.  vol.  3,  obs.  7).  The  object,  of  course,  was  to  prevent 
the  so-called  confusio  sanguinis.  Grotius  says  a  widow  may 
not  marry  within  the  period  of  probable  pregnancy  by  her 
•deceased  husband  (Grotius,  Intro.  1,  5,  3). 

According  to  the  present  law  of  the  Cape  Colony  there 
is  no  annus  luctus.  The  Marriage  Law  of  the  South  African 
Republic  (3  of  1871)  provided  that  a  widower  might  not 
marry  within  three  months  after  the  death  of  his  spouse, 
and  that  a  widow,  unless  she  got  dispensation  from  the 
Government,  could  not  marry  within  three  hundred  days  of 
the  death  of  her  previous  spouse  ;  but  this  has  been  repealed 
bv  Proclamation  34  of  1901. 

\j 

Effect  of  Marriage  upon  the  Persons  of  the  Spouses. 
-We  have  seen  above  that  part  of  the  marriage  ceremony 
of  the  early  Germans  was  the  handing  over  of  the  bride  by 
her  father  or  guardian  to  the  bridegroom,  and  that  this  was 
.accompanied  with  the  delivery  of  a  spear  to  the  bridegroom 
as  symbolic  of  the  transfer  of  guardianship.  This  transfer  of 
the  guardianship  of  the  wife  upon  marriage  has  persisted 
throughout  the  history  of  the  Roman-Dutch  law,  and  is  to- 
day an  important  effect  of  our  law  of  marriage.  In  the 
older  Roman  law  the  Roman  wife  passed  into  the  guardian- 
ship of  her  husband  (in  'in«.nnm  mai'iti)  in  much  the  same 
way  as  the  German  wife  passed  into  the  rnu/nt  of  her 
spouse.  In  the  later  Roman  law,  however,  all  traces  of 
manus  disappeared,  and  the  one  spouse,  as  far  as  legal  rela- 
tions were  concerned,  was  entirely  independent  of  the  other. 

Although  there  has  been   a  tendency   in    our   law.   through 
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the  antenuptial  contract,  to  bring  the  relationship  of  husband 
to  wife  in  accordance  with  that  of  the  later  Roman  law.  in 
our  common  law  we  have  not  yet  reached  that  stage.  The 
effect  of  the  old  German  custom  has  not  yet  worn  off.  and 
with  us  the  wife  is  still  regarded  as  a  minor  and  her 
husband  as  her  guardian.  This  power  of  the  husband  over 
his  wife  extends  not  only  to  her  person,  but  even  to  her 
property.  It  makes  no  difference  whether  in  point  of  years 
the  husband  is  a  major  or  a  minor,  in  either  case  he  is  the 
guardian  of  his  wife.  A  youth  of  sixteen  may  marry  a 
widow  of  forty,  and  after  the  union  the  widow  will  in  the 
eye  of  the  law  be  a  minor  without  the  power  of  appearing 
in  court  or  of  alienating  her  property.  This  power  of  the 
husband  over  his  wife  is  known  as  the  marital  power 
(potestas  mantalis,  maritale  macht}. 

The  marital  power  is  intimately  connected  with  the  law 
of  community  of  property,  and  its  history  is  closely  inter- 
woven with  the  latter.  The  rule  of  the  German  law  was, 
Vi'i'iim  uxorem  suam  habere  in  potentate,  and  we  find  it 
thus  stated  in  the  laws  of  the  Visigoths,  Burgundians, 
Alemanni,  Lombards  and  Saxons.  Heineccius  thus  defines 
the  marital  power  of  the  German  husband :  "  The  marital 
power  and  guardianship  of  the  husband  is  the  right  of  the 
husband  to  rule  over  and  to  defend  the  person  of  his  wife, 
and  to  administer  her  goods  in  such  a  way  as  to  dispose  of 
them  at  his  own  will,  or  at  any  rate  to  prevent  his  wife 
from  dealing  with  them  except  with  his  knowledge  and 
consent  (Jus.  Germ.  bk.  1,  sec.  285). 

The  marital  power  and  guardianship  of  the  husband  always 

formed  part  of  the  law  of  the  Netherlands,  and  is  expressed  in 
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a  number  of  laws  and  keuren.  In  the  Costumen  of  Friesland 
(sixteenth  century)  it  was  thus  expressed:  Dot  die  mannen 
hier  tc  lande  huer  dragen  cds  voechden  van  huer  ivyven 
goeden  ende  dat  sonder  enige  distinctie  of  te  dieselve  goederen 
~tjn  dottdia  of  te  parafernalia.  That  is  to  say,  the  husband 
is  the  guardian  of  his  wife's  property  whether  such  be  dotal 
or  paraphernalia. 

In  a  keur  of  Zutphen  of  1376  it  was  provided  that  a 
child  of  less  than  sixteen  could  not  alienate  property  or 
choose  a  guardian  without  consent  of  the  schepenen,  unless 
such  child  had  contracted  a  marriage.  In  the  province  of 
Holland  there  are  several  handvesten  which  show  that  in 
the  fourteenth  century  marriage  made  the  husband  a  major 
and  the  wife  a  minor.  In  the  Groot-Privilegie  of  1476  the 
Lady  Mary  promises  that  she  will  choose  by  the  advice  of 
the  States  a  husband  and  guardian  (eenen  rooght  ende  man} 
(Redd*.  Obs.  vol.  2,  obs.  3).  Grotius  says  that  by  a  legally 
contracted  marriage  the  wife  becomes  a  minor,  and  her  hus- 
band becomes  her  guardian  or  kerb  roogd,  as  it  was  some- 
times called  (Grotius,  Intro.  1,  5,  19). 

By  virtue  of  the  marital  power  the  husband  acquired  the 
full  and  free  administration  of  the  goods  his  wife  brought 
into  the  marriage.  The  origin  of  this  right  is  clearly  German, 
and  not  Roman.  At  the  same  time  it  is  interesting  to  see 
how  the  Roman  law  constantly  strove  to  supersede  the  Ger- 
man law  with  respect  to  this  power.  By  the  Lex  Romano, 
of  Theodosius  the  husband  could  not  alienate  the  property  of 
the  wife  without  her  consent.  It  was  sought  to  introduce 
this  practice  into  Zeeland  during  the  reign  of  Floris  V,  but 
it  soon  fell  into  disuse.  In  Gelderland  the  rule  of  the  Lex 
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Romana  seems  to  have  taken  root  (Schomaker,  vol.  3.  pp.  141, 
144),  but  in  Holland  it  was  never  recognised. 

Effect  of  Marriage  on  the  Property  o  the  Spouses.  - 
According  to  the  Jus  Antiquum  Romano  rum,  when  the 
wife  passed  in  manum  viri,  she  fell  into  the  position  of  a 
daughter  of  the  house,  and  consequently  had  no  property  of 
her  own.  Everything  she  brought  into  the  marriage  belonged 
to  the  paterfamilias.  In  Justinian's  time,  however,  each  spouse 
retained  the  free  disposition  over  the  property  which  he  or 
she  had  previous  to  the  marriage,  and  no  community  of  goods 
existed  between  them.  By  the  common  law  of  Holland, 
which  is  also  our  law,  as  soon  as  the  marriage  is  cele- 
brated the  goods  which  belonged  to  the  husband  and  the  wife 
prior  to  the  marriage  form  one  mass,  and  each  spouse  or 
his  or  her  heirs  takes  one-half  of  this  mass  upon  the  dis- 
solution of  the  marriage.  The  spouses  are  said  to  be 
married  in  community  of  goods  (communio  bonorum),  but 
the  administration  of  the  entire  mass  lies  in  the  hands  of 
the  husband.  This  community  can,  however,  be  varied  by 
antenuptial  contract. 

Our  law,  therefore,  differs  materially  from  the  Jus  Anti- 
quum and  the  Roman  law  of  Justinian.  Its  origin  is  to  be 
sought  in  the  customs  of  the  Germans,  and  not  in  the  Roman 
law.  That  community  of  goods  existed  with  the  early 
Germans  in  the  form  in  which  we  know  it  is  most  unlikely. 
Neither  Tacitus  nor  Caesar  mentions  such  a  community  of 
goods.  Caesar,  it  is  true,  tells  us  (Bel.  Gal.  bk.  6,  c.  18), 
that  amongst  the  Gauls  the  husband  added  from  his  own 
resources  as  much  as  the  wife  brought  him,  and  this  formed 
a  fund  which  was  held  in  common,  and  upon  the  death  of 
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either  spouse  the  whole  fund  and  its  profits  went  to  the 
survivor.  Tacitus  (Germ.  c.  18)  merely  informs  us  that  it 
was  customary  for  bride  and  bridegroom  to  give  presents 
to  one  another.  The  Lex  Ripuaria  (c.  87,  sec.  1)  tells  us 
that  after  the  death  of  the  husband  the  wife  gets  a  certain 
sum  uf  money  et  tertiam  de  omne  re  quod  simul  conlabora- 
verint.  In  the  Capitularia  we  find  the  following  (Cap. 
C'lii-ol.  Mag.  lib.  4,  sec.  9):  Volutnus  ut  urores  defunctorum 
poxt  obitum  maritorum  tertiam  partem  collaboration  is  quam 
simul  in  beneficio  conlaboraverunt  capiant.  80  in  the 
division  of  the  goods  of  Dagobert  the  queen  took  a  third 
part  of  the  things  acquired  stante  matrimonio  (Hein.  Jus. 
Germ.  bk.  1,  sec.  271). 

The  Saxons  gave  the  wife  a  half  of  what  was  acquired 
during  the  marriage.  Thus  we  find  in  the  Le.r  Saxonica, 
tit.  8  :  De  eo  quod  vir  et  mulier  simul  conquisiverint  miilier 
medui'in  port-to  a  cm  accipiat  (Hein.  loc.  cit.  272).  Heineccius 
(sec.  273)  tells  us  that  he  can  find  no  trace  of  community  in 
the  laws  of  the  Alemanni,  Bavarians,  Angles,  Frisians  or 
Lombards.  The  idea  that  the  wife  was  entitled  to  some 
portion  seems,  therefore,  common  to  both  the  Franks  and  the 
Saxons,  but  the  equal  division  between  husband  and  wife 
seems  to  have  its  orio'in  in  the  Saxon  law.  It  was  the  law 

^3 

of  Westphalia  and  Thuringia,  and  in  the  Stadbuch  of  Bremen 
we  find  the  followino- :  So  woor  t/wee  tesamcnde  kahmen  an 

(~ 

echtschap  wat  ae  hebbcn  <lat  i*  of  ire  r  beyder  na  stadts  redd. 
According  to  the  local  law  of  Bremen,  the  propert}7  brought 
by  each  spouse  into  the  marriage  was  owned  by  them  in 
common  (Hein.  loc.  cit.  276-78:  Arntzenius,  De  Cond.  Horn. 
bk.  2,  tit.  4,  sees.  1  et  seq.). 
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In  the  Dutch  Saksenspiegel  of  Johan  von  Buch  we  find 
the  following  (sec.  44):  Ecn  man  en  ~ijn  rclite  wijf  en  Jiebben 
gJteen  ghcsceiden  goet  zoo  lange,  ah  *i  beidc  (even  (husband 
and  wife  have  no  separate  property  so  long  as  they  live). 
Where  the  Saxons  got  their  community  from  we  do  not 
know,  hut  it  is  safe  to  assume  that  some  form  of  joint 
property  was  recognised  by  several  German  tribes.  It  cer- 
tainly was  not  part  of  the  Roman  law,  and  was  not  borrowed 
from  that  source.  Nor  is  it  likely  that  it  existed  amongst 
the  Saxons  in  exactly  the  same  form  as  it  existed  in  the  law 
of  Holland  during  the  seventeenth  century.  The  introduction, 
of  Christianity  and  the  principle  that  husband  and  wife  are 
one  in  spirit  gave  a  new  ratio  existendi  to  the  German 
custom,  and  it  was  accepted  as  a  legal  principle  that  the 
spouses  should  share  fortune  and  misfortune  together  both  as 
to  person  and  property. 

At  what  period  the  law  of  community  as  it  exists  at 
present  was  introduced  into  the  Netherlands  it  is  difficult 
to  say.  Fockema  Andreae  quotes  an  old  Frisian  source  of 
the  eleventh  century,  which  says  that  a  woman  may  choose 
to  whom  she  will  give  her  body  and  with  whom  she  shall 
share  her  goods.  There  is,  however,  abundant  proof  that 
during  the  thirteenth  and  fourteenth  centuries  the  coin- 
munio  quaestuum  was  recognised  in  Friesland  (Fock.  And. 
vol.  2,  p.  55).  The  Frisian  law  made  some  distinction  between 
movable  and  immovable  property ;  the  latter  always  fell 
into  the  community  if  bought  xtante  matrimonio. 

In  Groningen  the  community  of  goods  was  recognised 
before  the  fourteenth  century  as  soon  as  a  child  was  born, 
but  not  before.  Towards  the  end  of  the  fourteenth  century 
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(1374)  community  of  goods  became  the  general  rule  as  soon 
as  the  marriage  was  consummated  :  Alsoe  vro  als  lie  se  (zyne 
vrouiv)  beslapen  heuet  (Stadboek,  1425,  art.  24).  Arntzenius 
thinks  that  community  was  introduced  into  Holland  during 
the  rule  of  the  counts  (De  Cond.  Horn.  bk.  2,  tit.  4,  sec.  4). 
It  certainly  existed  in  Zeeland  during  the  reign  of  Floris  the 
Guardian :  Als  si  tivee  mit  hmvelijk  syn  vergadert  ende  de 
•eene  stervet  die  andcre  die  te  leve  blivet  sal  Iiebben  half 
die  arve  ende  half  die  have  dat  ander  deel  sullen  hebben 
die  kinderen  (Van  Mieris,  G.C.B.  1,  313,  art.  56). 

In  a  handvest  given  to  the  Land  van  Arkel,  1382,  we 
find:  Man  en  tctjf  wettelyk  vergadert  sijnde  is  haer  yoet 
gemeijn.  It  is  therefore  clear  that  in  Holland  and  Zeeland 
community  of  goods  existed  long  before  the  sixteenth  cen- 
tury. We  saw  that  in  Friesland  and  in  Groningen  the 
community  took  place  only  after  the  consummation  of  the 
marriage.  Tin's  seems  to  have  been  the  general  German 
rule,  and  probably  followed  from  the  fact  that  a  marriage 
was  not  regarded  as  complete  until  the  wife  had  entered 
the  nuptial  couch.  In  Holland  and  Zeeland,  however,  the 
community  followed  upon  the  completion  of  the  marriage 
ceremony.  Thus  Grotius  says :  "  Marriage  is  considered  as 
completed  as  soon  as  it  has  been  celebrated  in  the  church 
or  before  the  authorities,  so  that  all  rights  arising  out  of 
marriage  vest  and  take  effect  at  once,  although  no  sexual 
intercourse  follows  (Grotius,  Intro.  1,  5,  17). 

The  earliest  ideas  of  community  of  goods  naturally  only 
concerned  itself  with  a  division  of  the  corporeal  goods  of 
husband  and  wife.  In  time,  however,  it  came  to  be  applied 
to  incorporeal  rights  as  well.  As  the  property  of  husband 
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and  wife  were  stante  matrimonio  held  in  common,  and  as 
the  husband  had  the  full  control  of  the  whole  mass,  there 
can  be  no  doubt  that  as  soon  as  this  community  was  re- 
cognised the  debts  incurred  during  the  marriage  wei'e  also 
common.  Indeed  it  was  early  called  a  community  of  profit 
and  loss  (eene  gemeenschaap  van  baete  en  laste}. 

A  more  difficult  question  is,  When  was  the  one  spouse  made 
responsible  for  the  debts  of  the  other  spouse,  contracted  before 
marriage  ?  The  earliest  reference  I  can  find  to  this  principle 
is  the  Keuren  of  Schoonhoven,  1557  (Redds.  Obs.  vol.  3, 
obs.  37):  De  schuLden  de  man  en  wijf  te  samen  of  te  en  in 
't  bijzonder  gemaekt  hebben  voor  de  vergadering  dex  htiwe- 
lijks  zal  men  'met  redd  den  hun  beyden  mogen  verhalen. 
That  this  was  the  general  law  of  Holland  towards  the  end 
of  the  sixteenth  century  admits  of  no  doubt.  The  older 
authorities  speak  of  community  of  debts,  but  they  always 
refer  to  debts  contracted  stante  matrimonio. 

Antenuptial  Contracts. — It  would  be  futile  to  seek  for 
antenuptial  contracts  in  the  early  German  marriages.  The 
form  of  marriage  was  a  sale  in  the  presence  of  the  blood 
relations  (interxunt  parentes  et  propinqui  et  munera  probant), 
and  the  price  was  paid  over  in  exchange  for  the  bride.  Later 
on,  however,  the  transaction  became  less  mercenary,  and  instead 
of  the  purchase-price  being  paid  over  to  the  father  or  guar- 
dian there  was  either  a  pledge  given  or  a  trifle  was  handed 
over  as  symbolic  of  the  price.  Still  later,  when  the  consent 
of  the  bride  became  essential,  a  promise  was  made  by  the 
bridegroom  at  the  marriage  ceremony  to  endow  his  bride 
with  certain  property.  It  was  when  this  stage  was  reached 
that  a  pre-marriage  contract  was  no  longer  out  of  place. 
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This  period  could   hardly  have  arrived   before  the  introduction 
of   Christianity. 

*/ 

Again,  the  very  idea  of  an  antenuptial  contract  conflicts 
with  the  idea  of  community  of  goods.  It  must,  therefore, 
have  been  introduced  at  a  stage  when  people  realised  that  it 
was  possible  to  contract  a  marriage  in  such  a  way  that  the 
general  rule  of  community  could  be  excluded  either  partially 
or  wholly.  It  is  more  likely  that  the  partial  exclusion  of 
ceriain  propert}'  (e.g.  a  farm  or  cattle)  preceded  the  general 
exclusion  of  community.  Originally  no  written  contract  was 
thought  of.  The  exclusion  of  certain  property  from  the 
community  was  declared  to  a  number  of  witnesses  at  the 
celebration  of  the  marriage.  This  practice  we  find  in  several 
of  the  old  keuren  (e.g.  Goruichem,  1382).  Later  on  ante- 
nuptial contracts  were  declared  before  schepenen,  and  in  some 
towns  besides  the  declaration  before  schepenen  the  contract 
had  to  be  registered  within  a  certain  time.  Thus  in  the 
Willekeuren  of  Naarden  we  find  that  the  contract  had  to  be 
registered  within  six  weeks :  Item  desgelijkc  die  in  Hijlicks 
roorwaerden  goet  loofde  of  roorwaerde  maekte  dat  soud  men 
mcde  bcbrieven  binnen,  *es  weecken  of  die  tuygen  nouden  van 
gee iien  ti'certlen  weezen  (ttechtx.  Obx.  vol.  2,  obs.  35). 

in  the  older  keuren  of  the  town  of  Delft  the  antenuptial 
contracts  had  to  be  declared  before  the  schepenen  ;  the  later 
keuren  required  not  only  the  declaration  before  schepenen, 
but  registration  as  well.  Originally,  therefore,  the  declara- 
tion was  only  by  way  of  proof,  though  later  it  became  part 
of  the  solemnity  of  the  contract.  This  registration  was,  how- 
ever, not  insisted  upon  by  the  general  law  of  Holland  during 
the  sixteenth  and  earlier  part  of  the  seventeenth  centuries. 
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Grotius  in  his  Introduction  says  that  the  antenuptial  agree- 
ment may  be  either  verbal  or  in  writing;  the  writing,  how- 
ever, was  only  required  as  evidence,  and  witnesses  were 
therefore  competent  to  prove  the  agreement  (Grotius,  bk.  2, 
c.  12,  4).  At  Utrecht,  on  the  other  hand,  the  only  proof  of 
an  antenuptial  contract  admitted  by  the  courts  was  the  docu- 
ment itself  (Voet,  23,  4,  3). 

The  idea  of  requiring  an  antenuptial  contract  to  be  in 
writing  is  undoubtedly  to  be  sought  in  the  Instrumenta  dotalic. 
of  the  Roman  law.  The  regular  method  amongst  the  Romans 
for  constituting  the  dos  and  the  donatio  propter  nuptias  was 
by  a  written  instrument  executed  prior  to  the  marriage.  This 
practice  was  followed  by  the  Gallo-Romans,  and  was  bor- 
rosved  fYoiu  them  by  the  Franks.  The  Canon  law  also  recog- 
nised the  advantage  of  having  the  promises  made  by  the 
spouses  put  into  writing  and  confirmed  by  an  oath.  The 
canonist  lawyers  considered  that  it  was  this  oath  attached 
to  the  antenuptial  contract  which  gave  to  it  a  solemn  and 
binding  character.  Besides  the  juramc-ntum  the  Canon  law 
also  required  the  antenuptial  contract  to  be  witnessed.  These 
juramenta  dotalia  of  the  Canon  law  began  to  take  the  form 
of  the  antenuptial  contract  as  we  now  know  it  during  the 
rule  of  the  counts  (Arntzenius,  De  Cond.  Horn.  pt.  2,  tit.  1, 
2  and  3,  and  tit.  5,  1  :  Rosbach,  Co  nip.  JUT.  Civ.  et  Con. 
bk.  1.  c.  8). 

In  1624  a  placaat  was  passed  which  required  the  terms 
of  the  antenuptial  contract,  so  far  as  regards  immovables,  to 
be  registered  corain  Lege  loci.  This  placaat,  however,  soon 
fell  into  disuse,  and  in  1658  the  States  of  Holland  admitted 
that  the  placaat  was  a  dead  letter.  De  Haas  tells  us  in  a 
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note  to  the  Centum  Forentis  (1,  12,  9)  that  since  1677 
writing  was  essential  for  the  validity  of  antenuptial  con- 
tracts. Whether  that  is  correct  or  not,  it  would  appear  that 
it  was  the  constant  practice  to  register  antenuptial  contracts 
in  the  public  registers  (Van  der  Linden,  1,  3,  4;  Recht*.  Obs. 
vol  1,  obs.  42:  Kersteman,  Woordenboek,  p.  195). 

In  the  Cape  Colony  a  Proclamation  of  1793  required  ante- 
nuptial contracts  to  be  registered.  This  was  re-enacted  in 
1805  by  a  proclamation  which  required  that  "all  antenuptial 
contracts  must  be  publicly  notified  in  the  Debt  Registry  at 
the  Government  secretary's  office "  (Steytler  v.  Dekkers,  2 
Roscoe,  103). 

In  1875  an  Act  was  passed  in  the  Cape  Colony  amending 
the  law  relating  to  antenuptial  contracts.  Art.  2  provides 
that  no  antenuptial  contract  shall  be  valid  or  effectual  as 
against  any  creditor  unless  the  same  shall  be  registered  in 
the  Deeds  Registry  of  the  colony.  Art.  9  provides  that  no 
antenuptial  contract  executed  in  the  colony  shall  be  capable 
of  being  registered  unless  notarially  executed,  though  such 
contracts,  if  executed  abroad,  need  not  be  notarial.  Hence  in 
the  Cape  Colony  an  antenuptial  contract  must  be  a  notarial 
contract,  and  must  be  registered  to  be  of  any  effect  against 
third  parties.  As  between  the  spouses  themselves  the  non- 
registration is  not  fatal  to  the  validity  of  the  deed,  and  the 
courts  have  often  allowed  such  contracts  to  be  registered 
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after  the  marriage  (Twentyman  v.  Hewitt,  1  Menz.  156 ; 
Steele's  case,  10  S.C.  206;  In  re  Houghton,  15  S.C.  8).  The 
law  which  obtains  in  the  Cape  Colony  regarding  the  execu- 
tion of  antenuptial  contracts  is  practically  at  present  the  law 
of  .South  Africa. 
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The  object  of  the  antenuptial  contract  was  to  regulate  the 
disposal  of  the  property  brought  into  the  marriage,  and  to 
state  in  how  far  the  law  of  community  should  appty  to  the 
particular  marriage.  In  this  respect  it  therefore  resembled 
the  Roman  law  contracts  regarding  the  do*  and  the  donatio 
propter  nuptias.  Hence  it  is  not  surprising  to  find  that  in 
the  interpretation  of  antenuptial  contracts  the  courts  were 
chiefly  guided  by  the  principles  of  the  Roman  law  as  found 
in  the  various  titles  dealing  with  dotal  property  and  dotal 
pacts. 

The  great  bulk  of  our  present  law  regarding  antenuptial 
contracts  is  therefore  judge-made  law.  Besides  modifying 
the  law  of  community,  the  antenuptial  contract  can  also 
modify  indirectly  the  relation  of  the  spouses  by  stipulating 
that  the  marital  power  shall  be  excluded  with  regard  to  all 
or  part  of  the  wife's  property.  In  this  way  the  ancient  muni 
of  the  husband  can  be  materially  modified. 

Dos,  Douarie  and  Morgengave. — Though  I  have  said 
above  that  the  principles  of  the  pacta  dotalia  of  the  Roman 
law  are  consulted  in  order  to  solve  disputes  arising  out  of 
antenuptial  contracts,  I  do  not  wish  to  be  understood  to 
imply  that  the  Roman  dotal  law  forms  part  of  our  law. 
The  do*  was  not  an  institution  of  the  early  German  nations. 

There  was  a  radical  difference  between  the  Roman  and 
the  German  customs  in  regard  to  marriage.  The  Roman 
bride  always  brought  some  goods  or  money  to  her  husband 
for  the  purposes  of  the  joint  household,  called  the  dos.  The 
rules  with  regard  to  this  dos  formed  a  very  important  section 
of  the  Roman  law,  and  they  occupy  a  considerable  space  in 
the  Corpus  Juris.  Now,  with  the  Germans  it  was  not  the 
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wife  who   endowed   the   husband,  but   the   husband  who   made 
the  marriao-e   sift  to   the  wife.     Tacitus    tells    us    in   the    (r<<r- 

&          <^ 

mania  (c.  18)  that  the  wife  brought  no  dos  to  her  husband, 
but  she  received  one  from  him.  In  the  laws  of  the  Franks 
and  of  the  Frisians  the  dos  does  not  appear.  The  Lex 
Ripuarid  makes  provision  for  the  dowry  which  the  husband 
gives  to  the  wife,  but  not  vice  versa,  and  even  provides  for 
a  '?ox  legitima  from  the  husband  upon  his  death  (Hein.  Jus. 
Germ.  237).  The  same  will  be  found  in  the  Lev  Saxonica, 
the  Le.r  Lombardica,  and  in  the  laws  of  the  Burgundians 
and  Bavarians  (Hein.  loc.  cit.  238-40).  Some  German  laws, 
however,  speak  of  the  Roman  dos,  e.g.  the  laws  of  the 
Visigoths. 

It  would  be  an  error  to  imagine  that  the  wife  never 
brought  anything  into  the  marriage,  for  all  the  world  over 
women  have  found  more  favour  in  men's  eyes  when  richly 
endowed.  With  the  Romans  however,  the  custom  was  so 
general  and  so  ingrained  that  a  marriage  without  a  do*  was 
almost  inconceivable;  whilst  with  the  Germans  it  was  an  ex- 
ception for  the  husband  to  receive  anything  from  his  wife, 
because  the  general  custom  decreed  that  the  husband  should 
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provide  for  his  wife  and  family.  This  gift  bore  various 
names,  such  as  maritagium,  dotalitium,  donatio  propter 
nuptias,  vidualitiiim  and  doarium.  Of  these  the  last  be- 
came the  most  general,  and  gave  rise  to  the  Dutch  word 
douarie.  In  early  times  doiiarie  was  the  name  given  to  the 
settlement  made  by  the  husband  on  the  wife,  to  be  paid  out 
to  her  upon  death.  Gradually,  however,  the  word  obtained 
an  extended  meaning,  and  Bynkershoek  defines  it  as  a  gift 
which  the  first-dying  spouse  bequeaths  to  the  surviving 
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spouse,  and  which  becomes  due  on  the  day  of  the  death  of 
the  first  dying  (Bynk  Q.  J.  Priv.  bk.  2,  c.  7).  At  present, 
therefore,  douarie  includes  <los. 

There  is  another  gift  that  the  German  husband  gave  his 
wife  which,  though  distinct  from  the  douarie,  is  often  con- 
fused with  it,  This  is  the  morgengaba,  donam  matutinum, 
morgengave,  or  morning  gift.  After  the  spouses  had  passed 
together  the  first  night  it  was  a  German  custom  for  the 
husband  to  give  his  wife  some  gift  as  evidence  that  the 
marriage  had  been  consummated  and,  as  some  allege,  propter 
virginitafem.  It  differs  from  both  the  dos  and  the  douarie 
in  that  it  became  the  absolute  property  of  the  wife,  com- 
pletely out  of  the  husband's  control. 

According,  therefore,  to  the  German  laws  of  the  middle 
ages,  we  had  various  marriage  gifts,  some  deriving  their 
origin  from  the  German  customs  of  our  forefathers,  whilst 
others  were  taken  over  from  the  Roman  law.  (1)  The  dos 
or  brant  schatte  was  a  gift  from  the  bride  or  her  rela- 
tives to  the  husband :  of  this  he  enjoyed  the  usufruct,  at 
his  death  it  reverted  to  his  widow,  and  upon  her  death 
it  went  to  the  children.  (2)  The  douarie  (doarium) 
was  a  gift  from  the  husband  to  the  wife.  He  adminis- 
tered the  property  during  his  lifetime,  but  upon  his  death 
the  widow  had  the  usufruct  until  her  death  or  until  she 
married  again.  (3)  The  morgengave  (donum  matutinum) 
was  an  out-and-out  gift  made  to  the  wife  on  the  morning 
after  the  marriage.  It  became  the  absolute  property  of  the 
wife  (als  ikre  freie  eigenthurn),  and  she  could  dispose  of  it 
as  she  pleased ;  the  income  derived  from  it  was  her  exclusive 
property. 
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Protection  of  Creditors. — I  shall  now  pass  over  to  con- 
sider the  history  of  the  legislation  of  the  old  Hollanders  and 
of  our  modern  parliaments  to  protect  the  creditors  of  unscru- 
pulous persons  who  settle  their  property  on  their  wives  by 
antenuptial  contracts.  The  stringent  provisions  of  the  States 
of  Holland  have  been  very  much  relaxed  by  our  modern 
legislators,  whether  wisely  or  not  time  will  show. 

The  practice  of  the  German  husband  to  endow  the  wife 
was,  as  we  have  seen,  continued  in  Holland,  and  the  Roman 
custom  of  dos  was  also  introduced.  In  both  cases  where  the 
goods  belonged  to  the  spouses  an  antenuptial  contract  was 
necessary,  for  if  no  such  contract  existed  the  goods  of  the 
spouses  were  commingled  in  the  communio  bonoruwi  Where 
the  do*  is  given  by  the  parents  of  the  bride  the  extent  of 
the  gift  will  depend  upon  the  conditions  of  the  donation. 

As  trade  and  commerce  began  to  extend  unscrupulous 
merchants  o-ave  their  wives  such  large  douarien  and  mar- 

™  d 

riage  gifts  that  creditors  were  often  grossly  defrauded.  In 
order  to  meet  this  Charles  V  provided  in  the  Perpetual 
Edict  of  1540  that  the  -wives  could  not  participate  in  these 
gifts  unless  the  creditors  were  paid  in  full  or  unless  the  mar- 
riao-e  o-ift  came  from  some  source  other  than  the  husband 

&  c> 

(G.P.B.  vol.  1,  p.  316).  This  provision  of  the  Perpetual  Edict 
was  recognised  as  still  binding  on  the  colonial  courts  in 
the  case  of  S.  A.  Bank  v.  Chiappini  (Buch.  1869,  p.  143); 
but  as  modern  views  with  regard  to  the  claims  of  creditors, 
when  they  conflict  with  those  of  the  wife,  are  not  so 
favourable  to  the  creditors  as  those  of  the  old  Hollanders, 
the  Cape  legislature  in  1875  repealed  the  6th  article  of  the 
Placaat  of  1540  and  enacted  in  its  stead:  (1)  That  no  ante- 
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nuptial  contract  shall  be  valid  unless  registered.  (2)  That  if 
sequestration  takes  place  within  two  years  the  creditors  shall 
be  preferred  to  the  spouse  upon  whom  a  settlement  has  been 
made.  (3)  That  if  the  sequestration  takes  place  five  years 
after  registration  the  settlement  is  unimpeachable.  (4)  If  the 

sequestration   takes  place   within   five   j'ears   after    registration 

» 
then  it  can  still  be  impeached,  provided  the  creditors  can  prove 

that  the  alienation  was  made  in  fraudem  creditoniin  and 
when  the  alienor's  liabilities  exceeded  his  assets.  The  Act 
also  protects  settlements  by  way  of  life  policy. 

In  the  Transvaal  the  spirit  of  this  Act  has  also  been 
approved  of,  though  in  detail  there  is  some  difference.  Sec. 
39  of  Law  13  of  1895  provides  that  the  benefits  conferred 
by  antenuptial  contract  are  secured  to  the  spouse  in  whose 
favour  they  have  been  made,  provided  that  the  donor  was 
not  insolvent  when  the  gift  was  made,  and  that  two  years 
had  elapsed  between  the  settlement  and  the  insolvency.  Though 
the  frauds  on  creditors  by  means  of  antenuptial  contracts 
have  not  decreased,  we  have  so  modified  the  salutary  law 
of  Charles  V  that  unscrupulous  speculators  must  restrain 
themselves  in  the  Cape  Colon}*  for  five  years  and  in  the 
Transvaal  for  two  years :  after  that  the}"  may  launch  forth  in 
the  wildest  speculation  and,  provided  they  have  married  with 
a  wise  settlement,  the}7  need  never  fear  that  their  comfort 
will  be  interfered  with.  When  will  the  pendulum  swing 
back  again  ? 

Boedelhouderschap. — In  some  of  the  provinces  of  the 
Netherlands  when  either  of  the  spouses  died  the  survivor 
remained  in  possession  of  the  whole  estate  until  the  eldest 

child  became  a  major.     This  custom    was   not  confined   to   the- 
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Netherlands,  for  we  find  it  in  some  parts  of  German}^  (Hein. 
Jus.  Germ.  bk.  1,  sec.  293).  In  1256  we  find  in  the  Keuren 
of  Zeeland  that  the  mother  remained  in  possession  of  the 
estate  with  her  children  until  the  eldest  reached  the  age  of 
majority.  Mater  tenebit  pveros  suos  cum  omni  haereditate 
et  rebus  mobilibiiN  <lonec  senior  habuerit  nnnos  discretionis 
(Reel-its.  Obs.  vol.  3.  obs.  39).  During  the  fifteenth  century 
this  was  still  the  practice,  but  in  the  following  century  the 
law  was  apparently  altered,  and  an  obligation  imposed  upon 
the  survivor  to  make  an  inventory  within  a  certain  time 
and  to  allot  the  shares  to  the  children  (Fock.  And.  vol.  2, 
p.  159). 

Grotius  tells  us  that  boedelhouderschap  was  also  the 
practice  in  Holland  in  early  times,  even  when  there  was  no 
will:  but  at  the  period  when  he  -wrote  (1631)  this  prac- 
tice had  discontinued.  The  question  is  discussed  by  several 
jurists,  and  there  can  be  no  doubt  that  during  the  seven- 
teenth century  there  was  no  community  of  goods  between 
the  survivor  and  the  heirs  of  the  deceased,  who  are  con- 
sidered as  strangers  to  one  another  (Voet,  24,  3.  28).  Within 
what  time  the  inventory  had  to  be  made  and  the  deed  of 
partition  filed  depended  on  the  rules  of  the  orphan  chambers 
of  the  towns  where  the  deceased  died.  In  Batavia  the 
boedelhouderschap  seems  to  have  existed  in  1731  (Rechts. 
Obs.  vol.  3.  obs.  40). 

In  the  Cape  Colony  and  the  other  South  African  colonies 
there  is  no  boedelhouderschap.  The  estate  is  divided  between 
the  survivor  and  the  heirs  of  the  deceased,  and  a  mortgage 
is  passed  by  the  survivor  by  which  the  children  are  guaran- 
teed their  share.  This  mortgage  is  called  Jcinderbewys. 
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Second  Marriages.— According  to  Tacitus  some  German 
tribes  set  their  faces  against  the  marriage  of  widows :  Tan- 
tum  virgines  nubebant  et  cum  spe  votoque  uxoris  semel 
trans  igebatur  (Germ.  c.  19).  There  is,  however,  no  trace  of 
any  such  prohibition  in  the  later  bodies  of  German  laws. 
Where,  after  the  death  of  the  first  husband,  the  property 
was  divided  between  the  widow  and  her  children  by  the 
deceased  no  great  difficulty  arose  as  regards  a  second  mar- 
riage ;  but  where  the  estate  was  kept  intact  and  boedel- 
houderschap  prevailed  it  was  extremely  awkward  to  have 
two  sets  of  children  laying  claim  to  the  property.  Hence 
the  practice  became  almost  universal  to  compel  the  widow 
who  sought  to  remarry  to  execute  a  kinderbewys,  and  so 
secure  the  property  to  the  issue  of  the  first  marriage. 

In  order  effectively  to  protect  the  children  of  the  first 
marriage  the  Lex  hdc  edictali  of  the  Roman  law  was  intro- 
duced into  Holland  as  part  of  its  common  law.  By  this  lex 
the  survivor  could  not  stipulate  in  favour  of  the  second 
spouse  either  by  will  or  donation  or  antenuptial  contract 
more  than  the  smallest  portion  due  to  a  child.  At  what 
period  this  lex  was  fully  incorporated  I  do  not  know,  but  it 
-certainly  was  in  full  vigour  during  the  latter  half  of  the 
sixteenth  century. 

The  Lex  hdc  edictali  formed  part  of  the  law  of  the 
Cape  Colony  until  1873,  when  by  Act  26  of  that  year  it  was 
repealed.  In  the  Orange  Free  State  and  Transvaal  it  was 
recognised  as  law  to  a  much  later  date,  and  was  only 
repealed  in  the  former  colony  in  1891  and  in  the  latter 
in  1902. 

Divorce. — According  to  the  customs  of  the  early  Germans 
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divorce  could  be  arranged  between  the  parties,  or  the  hus- 
band could,  without  assigning-  any  reason,  put  aside  his  wife' 
Physical  incapacity  or  criminal  conduct  was  always  a  good 
reason.  What  the  formalities  were  of  an  early  German 
divorce  we  do  not  know,  though  iii  later  times  the  handing 
up  of  the  keys  by  the  wife  appears  to  have  been  a  formal 
act  (Noordewier,  p.  188).  Tacitus  tells  us  that  the  German 
husband  expelled  his  adulterous  wife  from  his  house  after 
cutting  off  her  hair.  She  was  apparently  also  whipped 
through  the  streets  of  the  village  (Germ,  c.  If)). 

When  we  compare  the  Roman  law  we  find  that  by  the 
•It'*  Antiquum  there  was  no  practical  restriction  to  the 
right  of  either  spouse  to  divorce  the  other.  Divorce  proper, 
or  I>iro,'tiuin,  took  place  when  both  the  spouses  agreed 
to  terminate  their  contractual  relationship,  and  if  the 
act  was  unilateral  it  was  called  Rcpudium.  In  the 
time  of  Justinian  marriage  could  be  dissolved  by  informal 
private  divorce  without  the  concurrence  of  the  judge  or  the 
priest.  From  the  time  of  Constantine,  however,  attempts 
were  made  to  place  difficulties  in  the  way  of  divorces.  In 
all  cases  not  based  upon  adultery  or  other  misconduct 
penalties  were  imposed  upon  the  party  who  procured  the 
divorce. 

Bonifacius  in  a  letter,  dated  circa  A.D.  745,  tells  us  that 
according  to  the  old  Saxon  law  if  a  wife  committed  adultery 
the  husband  had  the  right  to  kill  both  his  wife  and  her 
seducer  (Hem.  1,  sec.  321).  The  Franks  freely  admitted 
divorce  on  account  of  adultery,  and  during  the  rule  of  the 
Frankish  emperors  both  the  secular  and  ecclesiastical  laws 
permitted  the  husband  to  divorce  Iris  wife  on  account  of  her 
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adultery  (sec.  323).  By  the  laws  of  the  Franks  the  one 
spouse  could  legally  div7orce  the  other  it'  the  latter  fled  or 
maliciously  deserted  the  former.  By  one  of  the  capitularia 
of  Pipin  (A.D.  752)  special  provision  was  made  that  a  husband 
who  migrated  from  his  home  ex  justd  causa,  and  whose  wife 
refused  to  follow  him,  could  lawfully  divorce  her  and  marry 
another  woman  (sec.  826). 

Although  the  Church  gradually  came  to  set  its  face  against 
divorce  on  any  ground,  without  papal  dispensation,  up  to  the 
twelfth  century  it  had  not  yet  made  its  power  felt  in  that 
direction  (sec.  330).  After  the  twelfth  century,  however,  the 
authority  of  the  Church  grew  greater  in  matrimonial  matters, 
and  the  early  German  custom  of  divorce  gave  way  to  the 
decrees  of  the  Popes  and  to  the  Canon  law.  The  Canon  law, 
as  we  have  seen,  did  not  acknowledge  the  right  of  one  spouse 
to  divorce  the  other  except  under  papal  dispensation.  The 
most  that  the  Church  allowed  was  a  sepa  ratio  a  mensd  <'t 
tkoro.  The  Canon  law,  however,  recognised  a  decree  of 
nullity  of  marriage  on  account  of  an  incapacity  either  on 
the  part  of  the  husband  or  of  the  wife.  The  complaint  was 
made  to  the  bishop  by  either  spouse :  he  inquired  into  the 
matter,  and  decided  according  to  the  circumstances.  The 
oath  of  the  husband,  however,  was  always  to  prevail  over 
the  oath  of  the  wife.  The  whole  matter  is  fully  discussed  in 
the  title  De  frujidis  et  maleficiatis  et  impotentia  coeandi 
(Decret.  Greg.  bk.  4,  tit.  15). 

The  Canon  law  as  to  divorce  was  accepted  throughout  tin- 
greater  part  of  the  Netherlands,  but  in  Holland  and  Zeeland 
the  customs  of  the  Franks  appear  to  have  prevailed  over  the 
law  of  the  Church.  In  these  two  provinces,  therefore,  divorce 


470  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

on  account  of  adultery  was  always  permitted  by  decree  of 
the  judge.  Divorce  on  account  of  malicious  desertion  presents 
greater  difficulty.  We  have  seen  that  by  the  laws  of  the 
Franks  divorce  was  granted  on  account  of  malicious  deser- 
tion. How  far  this  custom  of  the  Franks  prevailed  in 
Holland  during  the  middle  ages  it  is  difficult  to  say.  I 
have  not  been  able  to  find  out  whether  divorce  by  reason 
of  malicious  desertion  has  always  been  the  custom  of  Holland 
and  Zeeland,  or  whether  it  was  only  introduced  in  the  seven- 
teenth century.  The  earliest  reference  to  divorce  on  account 
of  malicious  desertion  that  I  have  been  able  to  find  is  a 
Consultation  dated  1628  (vol.  4,  cons.  151).  Three  lawyers 
si ijn  the  Consultation  and  express  the  view  that  maliciosn 
et  diuturna  desert io  conjugis  is  sufficient  ground  for  a 
divorce.  As  this  was  given  some  eight  years  before  Grotius 
published  his  Introduction,  it  seems  strange  that  he  makes  no 
mention  of  malicious  desertion  as  a  ground  for  divorce.  All 
that  Grotius  tells  us  is  that  "  in  accordance  with  the  teach- 
ings of  Christ  no  dissolution  of  marriage  is  allowed  in  this 
country  except  by  the  death  of  either  of  the  spouses  or  on 
the  oround  of  adultery"  (1,  5,  18).  Groenewegen,  however, 
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in  a  note  to  this  section  says,  "  Besides  this,  if  one  of  the 
spouses  wilfully  and  entirely  deserts  the  other  divorce  may 
be  applied  for  and  granted,  as  was  decided  by  the  Court  of 
Amsterdam  in  1650."  Brouwer  quotes  several  other  decisions 
to  the  same  effect,  and  amongst  others  a  decision  of  the 
Court  of  Holland,  dated  the  26th  February,  1658  (l)e  Jure 
con.  2.  IS.  12). 

As  I   have   not   been   able   to   lay   my   hands   upon  the  full 
text  of  these  decisions.  I  cannot  say  upon  what  grounds  they 
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are  based.  In  the  Regelment  van  de  Staten  Generaal,  18th 
March,  1656,  art.  91  (2  G.P.B.  p.  2429),  the  States-General 
declared  that  a  marriage  could  be  dissolved  on  account  of 
malicious  desertion.  Professor  Scheltinga,  in  his  notes  to 
Grotius,  tells  us  though  this  Ordinance  was  passed  b}7  the 
States-General  it  merely  embodied  the  laws  and  customs  of 
each  province,  and  that  therefore  we  may  safely  affirm  that 
it  was  a  pre-existing  custom  in  Holland.  The  same  rule  was 
adopted  by  the  States  of  Zeeland  and  of  Friesland.  De  Haas 
in  his  Consultations  (p.  352)  discusses  the  question  whether 
malicious  desertion  is  a  ground  for  divorce,  but  he  bases  his 
whole  argument  upon  biblical  references  and  the  authority  of 
the  Church  ordinances  of  Geneva. 

It  is  therefore  difficult  to  determine  whether  the  right  to- 
divorce  a  wife  on  the  grounds  of  malicious  desertion  is  de- 
rived from  the  laws  and  customs  of  the  Franks,  or  whether 
it  was  introduced  into  Holland  after  the  Reformation  and  in 
accordance  with  the  views  of  the  Calvinists.  On  the  one 
hand  we  have  no  definite  authority  prior  to  the  Consulta- 
tion of  1623  that  such  was  the  law  of  Holland,  whilst  on 
the  other  hand  it  seems  inconceivable  that  the  Court  of 
Amsterdam  would  have  decided  a  purely  legal  question 
upon  the  authority  of  the  New  Testament  and  the  Church 
ordinances  of  Geneva.  Moreover,  if  Scheltinga's  account  of 
the  Echtreyelment  is  correct,  then  there  must  have  existed,, 
at  least  in  Holland  and  Zeeland,  some  prior  custom  allowing 
such  divorces. 

It  appears  to  me  that  the  probable  solution  of  the  difficulty 
is  that  there  existed  in  olden  times  a  custom  in  Holland  simi- 
lar to  that  of  the  Franks  by  which  a  decree  of  divorce  was. 
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granted  in  cases  of  malicious  desertion,  but  that  this  had 
fallen  into  desuetude  at  the  time  when  the  Canon  law  regu- 
lated all  matrimonial  causes.  When,  however,  Holland  became 
A  Protestant  province,  the  old  custom  was  revived  and  justi- 
fied upon  the  biblical  texts  referred  to  by  Beza  in  his  De 
Divortiis,  and  upon  the  ordinances  of  the  Church  of  (Geneva. 
At  any  rate,  since  KioO  divorce  on  account  of  malicious 
desertion  lias  been  a  rule  of  the  Roman-Dutch  law.  and  has 
been  constantly  acted  upon  both  in  Holland  and  in  South 
Africa. 

The  Canon  law,  as  we  have  seen,  recognised  a  decree  of 
.nullity  of  marriage  on  account  of  impotence,  and  our  law 
followed  the  practice  of  the  Canon  law  in  this  respect. 

Legitimation.— The  Roman-Dutch  law,  like  the  Roman 
Jaw,  admitted  the  legitimatio  pott  nuptias,  but  in  doing  so 
the  old  Dutch  law  required  certain  formalities  that  were 
•<]uite  unknown  to  the  Roman  la\v,  and  that  had  their 
•origin  in  the  customs  of  the  Franks  (Van  der  .Spiegel, 
p.  120).  If  the  parents  wished  to  legitimise  their  bastard 
•children  at  their  marriage,  then  it  was  a  part  of  the 
•ceremony  for  the  mother  to  make  her  bastard  children 
creep  out  from  under  her  dress  -at  amittant  nuiculain 
geniturae. 

We  see,  therefore,  that  in  the  marriage  law  of  Holland 
the  relation  between  husband  and  wife,  father  and  child, 
guardian  and  ward,  the  woman's  position  in  the  family,  and 
in  fact  the  general  family  law  of  Holland,  were  all  based 
upon  ancient  indigenous  customs,  and  not  upon  the  Roman 
law  ;  and  if,  therefore,  we  wish  to  o'o  to  the  origin  of  the 
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family    law    of     Holland,    and    to    trace    its    development,    we 
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must    wj    to    the    customs    of    our    German    forefathers    as  we 
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tind  them  in  Tacitus,  in  the  Lex  Salic<i,  the  Jun  Frisicum, 
and  the  other  collections  of  German  laws.  At  the  same  time 
we  must  not  forget  that  the  Lex  Ro-inana  had  a  great  in- 
fluence both  on  the  form  and  on  the  substance  of  the  family 
law  of  Holland  as  we  know  it  to-day. 


CHAPTER   IV. 
LAW  OF  THINGS. 

WHEN  we  pass  from  the  family  law  to  the  Law  of  Things 
we  find  that  the  influence  of  the  Roman  law  becomes  much 
greater,  yet  even  here  we  constantly  see  how  tenacious  the 
old  Hollanders  were  of  their  ancient  customs.  By  the  Roman 
law  all  rivers  and  harbours  were  res  communes,  and  any  one 
could  tish  in  them  at  pleasure  ;  but  this  principle  was  never 
adopted  in  Holland.  In  the  days  of  the  counts  the  right  of 
iishing  belonged  exclusively  to  them,  and  they  were  entitled 
to  make  sub-grants  of  this  right.  The  manner  in  which  this 
ri^'ht  of  the  counts  was  modified  in  later  times  is  a  good 
example  of  the  way  the  law  of  Holland  was  built  up  by 
various  State  bodies. 

We  have  in  the  Liroot  Placaat  Boek  (vol.  1,  pp.  1270 
et  .*?</.)  a  series  of  statutory  enactments  regulating  the  right 
of  fishing  in  rivers  and  arms  of  the  sea.  In  1609  the  States 
of  Holland  made  certain  provisions  by  which  fishing  with 
the  rod  was  allowed,  but  fishing  in  shallow  boats  along  the 
shores  of  the  harbours  and  inland  seas  was  prohibited.  In 
1641  the  same  States  allowed  the  netting  of  tish  in  certain 
cases,  but  made  very  strict  regulations  with  regard  to  waste 
and  the  killing  of  small  fish.  In  1621  Prince  Maurice  issued 
a  proclamation  prohibiting  the  netting  of  fish  in  Holland 
and  West  Friesland :  whilst  in  1613  and  in  1643  the  Court 

of    Holland    prohibited    going   on    private    property   under    the 
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pretence  of  fishing  witli  the  rod.  In  1()49  the  States-General 
took  the  matter  up,  and  positively  forbade  the  netting  of  fish 
in  the  Maas  except  by  the  lessees  of  fishing  rights.  We  see, 
therefore,  that  in  this  one  matter  of  fishing  we  have  laws 
made  by  the  States-General,  the  States  of  Holland,  the  stad- 
houder  Prince  Maurice,  and  by  the  courts,  In  1795,  under 
the  influence  of  the  Rights  of  Man  and  natural  law,  the 
right  of  fishing  was  thrown  open  to  all,  subject  to  certain 
regulations,  and  the  law  of  Holland  was  made  the  same  as 

c* 

the  Roman  law  of  Justinian. 

The  division  of  things  by  Justinian  into  Res  sacrae  et 
religiosae  et  sanctae  is  well  known,  as  also  the  fact  that 
these  things  could  not  be  the  subjects  of  ownership.  This 
was  the  law  of  Holland  prior  to  the  Reformation,  but  after 
the  establishment  of  the  United  Netherlands  the  views  of 
men  began  to  change,  and  Grotius  tells  us :  "  On  mature 
reflection,  however,  it  will  be  seen  that  all  these  things  be- 
long to  man,  but  for  different  purposes :  nay,  more,  nothing 
is  so  entirely  dedicated  to  God  that  it  may  not  occasionally 
be  converted  to  other  uses"  (Grotius,  2,  1,  15).  He  therefore 
abandons  the  division  of  Justinian,  and  divides  things  into 
Res  communes,  Res  publicae  or  Universitatis,  Res  sinyu- 
lorum  and  Res  nulliiis. 

The  division  of  things  into  Res  mobiles  and  Res  im- 
mobiles  is  very  important  in  the  Roman-Dutch  law.  The 
Romans  divided  Res  into  Res  corporate*  and  Res  incor- 
aporales.  Re*  corporales  were  again  divided  into  Rex  mobiles 
and  Rex  immobiles.  This  division  was  based  upon  the  fact 
that  some  tilings  could  be  physically  displaced  without  injury 
and  others  could  not.  Thus  a  definite  piece  of  land  or  a  house 
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was  regarded  as  immovable,  whilst  a  horse  or  the  gathered 
fruit  from  a  farm  was  considered  movable.  The  Roman 
jurists  extended  the  meaning  of  the  word  res  to  rights  and 
duties,  and  called  these  incorporeal  things.  The  Roman  law 
therefore  recognised  immovable  and  movable  things,  and  in 
contradistinction  to  these  incorporeal  things,  such  as  jv.i'«. 
imiiiiiia  and  actione*. 

The  usual  division  of  things  adopted  by  the  early  Germans 
was  into  movables  and  immovables.  They  recognised  land 
as  immovable  (vcixtr.  liggende,  onroerende  goederen)  and  cattle 
as  movables  (tilbare,  roerende  goederen),  and  into  these  two 
categories  all  things  had  to  fall.  When  they  came  to  deal 
with  incorporeal  things  they  placed  them,  quite  illogically.  in 
one  or  other  of  these  divisions.  Thus  Matthaeus  tells  us 
in  his  JJe  Aurflunibas  (1.  3,  13)  that  in  the  various  customs 
and  keuren  of  the  different  towns  things  are  divided  into 
movables  and  immovables,  and  no  mention  is  made  of  the 
division  into  corporeal  and  incorporeal  things,  and  that  there- 
fore debts  and  rents  have  to  be  classed  either  as  movables 
or  immovables.  Voet  says  much  the  same  (bk.  1,  tit.  <S,  18 
<'t  snq.).  The  commentators  distinguish  between  immovables 
and  incorporeal  rights  which  are  regarded  as  immovables  by 
calling  the  former  immobilia  and  the  latter  re*  qtiae  in  loco 
immobilium  Jiabentur.  So  also  a  similar  distinction  is  made 
between  iitobiliti,  and  r>^  quo.e  in  loco  mobilium  habentur. 

It  was  determined  at  the  Hague  in  1572  that  by  the 
custom  of  that  place  amongst  movables  are  included  "  annui- 
ties, debenture  bonds  of  the  province  or  towns,  obligations 
and  debts,  credits,  money,  gold  and  silver,  clothes,  jewellery 
.  .  .  horses  and  other  living  animals"  To  say  whether  a 
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particular  incorporeal  right  i.s  a  movable  or  an  immovable  is 
by  no  means  easj'.  It  is  difficult  to  extract  any  general 
principle  from  the  authorities,  and  this  is  probably  due  to 
the  fact  that  the  customs  of  one  province  or  town  were 
different  from  those  of  its  neighbours. 

It  is  sometimes  said  that  rights  affecting  immovables  are 
to  be  regarded  as  immovable,  whilst  those  regarding  mov- 
ables are  themselves  movable.  In  many  cases  this  rule  works 
fairly  well,  but  there  are  so  many  exceptions  that  it  is  a 
very  unsafe  guide.  Thus  the  Court  of  Holland  decided  in 
1549  that  losrenten  (i.e.  losbare  rentebrieven  op  de  <'<>/n/>- 
toifCH  ''"it  clf>  Provincien  oftc  Steden  or  treasury  bills')  are 
movable. 

In  Eaton  \.  Registrar  of  Deed*  (1  S.C.  249)  the  Supreme 
Court  of  the  Cape  Colony  held  that  a  mortgage  debt  is  a 
movable  asset.  Now  a  mortgage  bond  undoubtedly  affects 
immovable  property,  but  because  its  principal  aim  is  to  estab- 
lish a  _/'<{*  in  per  soil  am  it  is  regarded  by  some  as  a  movable 
(Voet.  1,  8,  27).  On  the  other  hand,  Groenewegen  (ad  Dig. 
13.  7,  18)  says:  Nomina  debitorum  pro  quibus  immobilia 
hypotkecata  stint  immobilibus  annumerari  sol  en  t.  The 
Transvaal  courts  have  had  occasion  to  decide  whether  leases 
for  ninety-nine  years  should  be  pledged  like  land  or  like 
movables.  The  opinion  expressed  by  Chief  Justice  Kotze  in 
Collins,  Ar.O.,  v.  Hugo,  N.O.  (10  C.L.J.  344  and  Hertzog's 
Rep.  176)  was  that  leases  in  longunt  tempus  are  to  be  re- 
garded as  falling  under  the  category  of  res  quae  in  loco 
immobilium  habentur,  and  this  has  been  followed  by  the 
present  Supreme  Court,  The  above  is  sufficient  to  show  how 
peculiar  and  unsatisfactory  our  law  is  upon  this  point. 
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Justinian,  in  dealing-  with  the  division  of  the  Law  of 
Things,  discusses  how  ownership  is  acquired  in  wild  beasts, 
in  treasure-trove,  and  in  those  cases  where  the  property  of 
one  person  becomes  mixed  up  with  that  of  another.  In 
most  cases  the  Roman-Dutch  law  follows  the  Roman  law, 
but  here  and  there  we  find  an  important  distinction.  For 
instance,  Justinian  tells  us  that  if  a  person  knowingly  builds 
upon  the  ground  of  another  he  is  held  voluntarily  to  have 
abandoned  the  iriaterials  to  the  owner  of  the  soil.  We  learn 
from  Zj-paeus  and  Groenewegen  that  this  was  not  the 
custom  in  Holland,  for  the  builder  under  these  circumstances 
was  entitled  to  the  value  of  his  materials  and  to  the  neces- 
sary expenses  incurred  by  him  (Zypaeus,  Not  Jar  Belg. 
p.  Ill:  Groen.  De  Leg.  Abroy.  ad  Tnst.  2,  1,  30). 

In  De  Beers  Consolidated  Mines  v.  The  London  and 
South  African  Exploration  Co.  (10  S.C.  368)  Sir  Henry  de 
Villiers  says  in  a  judgment  of  extreme  importance :  I  am 
inclined  to  agree  with  those  writers  who  regard  a  maid  fide 
possession  as  being  in  the  nature  of  a  spoliation,  and  who 
hold  that  the  land  should  first  be  restored  before  any  ques- 
tion of  compensation  can  arise.  As  to  the  nature  of  that 
compensation,  the  high  authority  of  Groenewegen  and  Voet 
as  to  the  state  of  the  law  in  their  time  cannot  be  gainsaid ; 
but  a  different  conception  of  the  law  does  appear  to  have 
gained  ground  in  the  time  of  Van  der  Keessel,  who  places 

^  ~  *- 

the  maid  fide  possessor  on  the  same  footing  as  a  lessee  who 
has  made  improvements  without  the  consent  of  the  lessor 
(Van  der  Keessel,  Thes.  214)."  On  page  372  the  learned 
Chief  Justice  states  our  law  with  regard  to  the  maid  fide 
possessor  to  be  as  follows :  "  A  mold  fide  possessor  who  lias 
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affixed  materials  to  the  land  and,  before  demand  has  been 
made  by  the  owner,  has  disanuexed  and  removed  them,  is  not 
deemed  to  have  parted  with  his  ownership  in  the  materials. 
After  demand  he  no  longer  has  the  right  to  retain  the  land 
or  remove  the  materials  from  the  land,  nor  is  he  entitled  to 
compensation,  except  for  such  expenditure  as  he  may  have 
necessarily  incurred  for  the  protection  or  preservation  of  the 
land.  If,  however,  the  rightful  owner  has  stood  by  and 
allowed  the  erection  to  proceed  without  notice  of  his  own 
claim,  he  will  not  be  allowed  to  avail  himself  of  his  own 
fraud,  and  the  possessor,  though  he  may  not  have  believed 
himself  to  be  the  owner,  will  have  the  same  rights  to 
retention  and  compensation  as  the  bond  fide  possessor." 


CHAPTER  V. 
POSSESSION  AND  OWNERSHIP. 

Possession. — In  a  later  chapter  we  shall  see  that  the  German 
nations  attached  a  great  importance  to  the  publicity  of 
the  transfer  of  ownership.  It  is  therefore  not  extraordi- 
nary that  they  should  have  regarded  possession,  one  of  the 
most  important  outward  signs  of  ownership,  with  favour. 
At  the  same  time,  the}'  were  not  acquainted  with  the  Roman 
law  right  of  protecting  ownership  as  a  substantive  right. 

In  ancient  times  self-help  was  resorted  to  where  posses- 
sion had  been  disturbed.  Gradually,  however,  as  the  State 
came  to  be  recognised  as  the  defender  of  rights,  the  import- 
ance of  protecting  the  possessor  came  to  be  appreciated. 
Several  of  the  German  Codes  followed  the  principles  of  the 
Roman  law  with  regard  to  possession.  Professor  Fockema 
Andreae  quotes  a  le.r  of  the  Visigoths  to  the  effect  that  a 
person  who  violently  deprived  the  possessor  of  a  thing  before 
appealing  to  a  judge  lost  his  cause,  and  he  compares  this 
with  a  If. i-  of  Justinian's  Code  (Lex  Visigotli.  viii,  I.e.  2,  before 
5S(i  A.J).  and  c.  8,  4,  7 :  Fock.  And.  Oud  Ned,  Burg.  RecliL 
vol.  1,  p.  201). 

In  a  law  of  the  Bavarians  we  find  the  following:  N/ 
quis  homo  i>i'(ttti-'in-  rd  <«ji-um  rel  exartum  alterius  contra 
Icy  em  malo  online  iiti-iiwrit  et  (licit  suum  esse  propter  prae- 
swmptimiem  cum  w.v  xolidi*  componat  et  exeat  (Lex  Batur. 

xvi,  c.  1,  sec.  1).     In  one  of  the  Frisian   kesten  of  the   eleventh 
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century  we  find  a  similar  provision.  These  provisions,  how- 
ever, were  established  not  so  much  for  the  benefit  of  the 

\ 

possessor  as  such,  but  in  favour  of  the  owner  and  possessor. 
The   Canon    law  in    the    middle    ages    took    over    from    the 

^^ 

Roman  law  the  principle  that  the  possessor  should  be  pro- 
tected as  such,  and  gave  to  the  possessor  the  exceptio  spolii. 
Thus  a  bishop  who  is  deprived  of  his  property,  and  brought 
into  a  court  of  law,  need  not  answer  the  plaintiff  until  his 
property  has  been  restored  to  him.  After  the  recognition  of 
the  exceptio  spolii  the  idea  of  an  actio  spolii  was  de- 
veloped, by  virtue  of  which  the  possessor  could  appear  as  a 
plaintiff'  and  claim  restitution  of  the  property  which  was  in 
his  possession,  but  which  was  taken  away  from  him  by  force. 
From  the  Canon  law  it  passed  into  the  Common  law  of  the 
tempoi'al  courts.  The  Germanic  term  for  possession  was  weer 
and  the  person  who  deprived  another  of  the  possession  of  a 
thing  was  guilty  of  croft  or  cracJit  (vis),  as  it  was  called 
at  Middelburg. 

In  Utrecht  we  find  the  maxim  Spoliatus  ante  oiwn  i«. 
restit'iendus  sit  accepted  as  law  in  1367.  In  the  Instruction 
van  't  Hof  van  Holland  of  1462  we  find  that  possessory 
remedies  were  admitted  "  in  accordance  with  the  customs  of 
the  Supreme  Court"  (Fock.  And.  Oud  Ned.  Burg.  Reckt. 
vol.  1,  pp.  200  et  seq.).  By  this  time  the  principles  of  the 
Roman  law  as  regards  possession  were  accepted  by  the 
Dutch  courts,  and  so  our  law  of  possession  came  to  be 
moulded  upon  the  rules  of  the  Corpus  Juris. 

The  effects  of  possession  are  with  us  very  much  the  same 
as  they  were  with  the  Romans.  In  the  manner,  however,  in 

which    the    possessor    asserts   and    vindicates    his    rights    there 
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lias  been  a  gradual  development  from  the  less  to  the  more 
simple.  The  Roman-Dutch  jurists  recognised  three  remedies 
against  disturbed  possession — the  mandament  van  maintenue, 
the  mandament  i~<<n  complaint?  and  the  mandament  van 
•spolie. 

In  the  case  of  the  mandament  van  maintenue  the  appli- 
cant asked  the  Court  to  intervene,  and  to  decree  that  he 
might  retain  the  possession  wherein  he  was  disturbed  or 
threatened  to  be  disturbed.  The  mandament  van  complainte 
was  for  the  purpose  of  recovering  possession :  whilst  the 
mandament  van  xpolie  was  granted  where  the  ejectment 
was  accompanied  by  force  or  violence.  The  procedure  in  all 
three  cases  was  very  formal  and  cumbersome,  and  has  long 
age  been  superseded  in  South  Africa  by  a  far  simpler  prac- 
tice. We  nowadays  effect  the  same  object  by  the  ordinary 
interdicts,  by  an  action,  or  by  a  writ  of  spoliation ;  the 
latter,  though  the  same  in  name  as  the  old  Dutch  'manda- 
ment, is  far  simpler  in  its  nature. 

Ownership.  -  -  We  saw  in  a  former  chapter  that  the 
early  Germans  were  migratory  in  their  habits.  Caesar  tells 
us  that  their  principal  occupations  were  hunting  and  fighting  : 
Vita  omnis  in  i-en«1t<mibv.*  at<)i>e  rn  xlndiis  rei  miJ'turi* 
corttixtit  ;  also  agriculturae  non  indent.  .  .  .  Neque  quis- 
qcam  agri  mod-urn  <~-<'i-tam  ant  fine*  habet  /im/n-io*  sed 
magistrates  ac  principes  in  aviios  sinyulos  gentibus  coyna- 
f  inn  il>iix<jii.e  J/ominum,  qui  «  n<i  cole  runt,  quantum  et  quo 
loro  visum  e#t  agri  attribuunt  <i1qt«'  </ini<>  post  «.l~in  transire 
cogunt  (Caesar,  De  Bel.  Gal.  vi,  21,  22,  2!):  cf.  iv,  1). 

The  general  meaning  of  Caesar  is  that  the  Germans  were 
A  migratory  people,  whose  settlements  were  only  temporary, 
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and  who  therefore  did  not  recognise  the  right  of  the  indi- 
vidual in  perpetuo  to  a  definite  plot  of  ground.  The  land 
was  parcelled  out  to  family  groups,  and  was  owned  in  common 
by  the  members  of  the  family.  As  circumstances  compelled 
the  Germans  to  give  up  their  migratory  habits,  so  they  gra- 
dually developed,  besides  their  lust  for  fighting,  a  pastoral 
and  agricultural  life.  Even  in  the  days  of  Tacitus  we  find 
the  individual  occupying  a  house  surrounded  with  a  few 
acres,  whilst  the  pasturage  and  lands  fit  for  agriculture  were 
held  in  common  (Tacit.  Germ.  c.  16 ;  c.  26).  Every  year 
plots  were  parcelled  out  to  the  various  families  —arra  per 
annos  mutant.  A  fixed  abode,  therefore,  takes  the  place  of 
constant  migration. 

During  the  Frankish  occupation  of  the  Netherlands  indi- 
vidual ownership  was  recognised,  though  ownership  in  com- 
mon by  no  means  disappeared.  In  many  of  the  villages 
common  ownership  of  forest  lands  and  pasturage  existed  in 
the  Netherlands  even  after  the  eighteenth  century.  This  was 
called  Markegemeenschap  or  Geineenschap  van  leide,  weide 
en  bosch.  The  idea  was  inti'oduced  into  South  Africa  by 
the  early  settlers,  and  our  commonages  or  dorpsgronden,  so 
often  found  around  South  African  villages,  have  their  origin 
in  this  ancient  conception  of  common  ownership. 

In  the  Frankish  period  the  largest  land-owner  was  the 
king,  and  next  to  him  came  the  Church.  Large  tracts  of 
the  royal  domain  were  granted  to  various  nobles,  with  either 
a  full  or  a  limited  right  of  alienation.  Besides  these  there 
were  numerous  small  plots  which  were  recognised  as  the 
property  of  the  individual  freeman.  Hand  in  hand  with 
the  development  of  the  idea  of  individual  ownership  went 
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the  development  of  the  means  of  passing-  ownership  from 
one  person  to  another.  In  other  words,  the  idea  of  indi- 
vidual ownership  gave  birth  to  the  ideas  of  tradition,  divi- 
sion and  devolution  (Fock.  And.  Gad  Ned.  Burg.  Redd. 
pp.  175-88). 

The  Romans  had  reached  an  accurate  conception  of  in- 
dividual ownership  many  centuries  before  the  Germans  in- 
vaded Europe.  Their  views  of  ownership  were  spread  with 
their  conquests  through  western  Europe,  and  when  the 
Franks  drove  out  the  Roman  legions  the}'  found  that  the 
Gallo-Bomans  were  in  possession  of  a  law  of  ownership  far 
in  advance  of  their  own.  The  Church,  through  the  Canon 

O 

law.  helped  to  spread  the  Roman  law  of  dominium,  so  that 
even  before  the  revival  of  the  study  of  Roman  law  its  doc- 
trines as  regards  ownership  were  pretty  widely  accepted 
throughout  western  Europe. 

After  the  establishment  of  feudal  law  the  dominium 
ut'de  was  contrasted  with  the  dominium  civile,  and  through 
the  Jv*  Feudorum  the  Roman  conceptions  of  dominium  and 
emphyteusis  became  stereotyped.  The  jurists  of  the  four- 
teenth and  fifteenth  centuries  took  the  Coi^pus  Juris  of 
Justinian  as  their  basis,  and  regarded  the  theory  of  dominium 
of  that  system  as  the  last  word  on  the  law  of  ownership. 
Here  and  there  old  customs  were  clung  to  b}-  the  people  with 
great  tenacity,  and  where  they  were  too  strong  to  disappear 
the}'  were  absorbed  in  the  Roman  system.  Thus,  as  we  shall 
see  in  a  later  chapter,  the  transfer  of  land  coram  judice  loci 
rei  sitae  prevailed  over  the  Roman  principle,  and  registration 
came  to  be  regarded  as  equivalent  to  tradition.  Grotius  there- 
fore follows  the  Roman  law  when  he  says  that  ownership  is 
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that  attribute  of  a  thing  whereby  a  person,  though  not  actually 
in  possession  of  it,  may  acquire  the  same  by  legal  process,  anil 
that  it  consists  in  the  right  to  recover  lost  possession  (Grotius, 
Intro.  2,  3,  1  and  4:  D.  6,  1,  23). 

In  its  broad  features,  therefore,  our  law  of  ownership 
differs  very  little  from  that  of  the  Uorpii*  Juris.  Whether 
the  theory  of  the  Roman  law  is  a  correct  one  or  whether 
we  should  accept  the  views  of  modern  jurists  is  a  subject 
beyond  the  scope  of  this  work.  I  shall  confine  my  atten- 
tion to  the  development  of  the  law  of  ownership  and  the 
modifications  that  have  been  introduced  at  various  times. 
How  change  of  ownership  has  been  effected  at  various  times 
will  be  considered  in  a  subsequent  chapter. 

In  the  present  chapter  I  shall  point  out  how  we  have 
come  to  vary  some  of  the  well-known  Roman  rules  as  to 
the  acquisition  of  property.  Thus  it  is  a  principle  both  of 
the  Roman  and  the  Roman-Dutch  law  that  wild  animals 
or  animals  feme  naturae  are  incapable  of  being  the  subject 
of  the  dominium  of  an  individual  except  during  the  period 
that  they  are  actually  under  his  control.  This  principle  has 
been  considerably  varied  by  the  legislatures  of  the  different 
South  African  colonies.  Bees,  for  instance,  are  wild  and  are 
not  considered  by  the  Roman-Dutch  law  as  private  property 
until  they  have  settled  in  the  hive,  and  they  continue  such 
private  property  until  they  have  flown  away  so  far  that 
there  is  no  hope  of  their  returning.  Before  they  have 
become  such  private  property  and  after  they  have  ceased 
to  be  such,  they  and  their  combs  become  the  property  of 
the  first  occupant  (Grotius,  Intro,  bk.  2,  c.  4,  15).  This 
principle  has  been  modified  in  the  Cape  Colony  by  Act  9 
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of  1809,  sec.  1,  which  provides  that  every  bees'  nest  with 
all  the  bees,  honey  and  wax  is  deemed  to  be  the  property 
of  the  occupier  of  the  land. 

Act  24  of  1875  of  the  Cape  Colony  placed  the  owner 
of  ostriches  in  a  better  position  than  did  the  common  law. 
Tin-  common  law  regarded  ostriches  as  animals  ferae 
iHtfti  rue,  but  as  the  domestication  of  these  birds  inci-eased, 
and  as  they  came  to  be  regarded  as  valuable  assets  on 
account  of  the  high  market  value  of  their  feathers,  the 
legislature  of  the  Cape  Colony  provided  that  when  ostriches 
are  domesticated  they  can  be  followed  up  by  the  owner 
evt-n  though  they  have  escaped  and  strayed  on  to  the  land 
of  another.  By  Act  12  of  1<S85  they  have  been  included 
under  the  term  cattle  in  provisions  regarding  the  theft  of 
cattle. 

In  general,  however,  with  regard  to  the  capture  of  game 
and  tish  the  principles  and  rules  of  the  Roman-Dutch  law 
still  apply  (Langley  v.  Midler,  3  Menz.  588).  In  one  respect, 
however,  in  various  parts  of  South  Africa  a  considerable 
change  has  been  made  in  the  law  of  ownership.  I  allude  to 
the  legislation  with  regard  to  the  mining  for  precious  metals, 
stones  and  other  minerals.  The  Dutch  jurists  accepted  the 
principle  of  the  Roman  law  that  the  owner  of  land  is  the 
owner  not  only  of  the  superficies,  but  of  all  that  is  found 
below  the  surface.  Hence  by  the  law  of  Holland  the  minerals 
under  the  ground  belong  to  the  owner  of  the  land.  Where  there 
was  no  reservation  in  the  title  this  was  the  law  throughout 
South  Africa  until  the  mineral  wealth  came  to  be  explored. 
The  fear  that  the  benefit  resulting  to  the  whole  community 
from  the  development  of  the  mineral  resources  might  be 
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curtailed  if  the  owner  had  the  exclusive  right  to  the  minerals 

~ 

led  the  legislatures  of  the  Transvaal  and  Rhodesia  to  modify 
the  principle  Cujux  est  solum  ejus  est  uxque  ad  coelum  et 
ad  inferos. 

It  may  be  interesting  to  trace  briefly  the  history  of  this 
legislation.  In  1867  diamonds  were  discovered  in  Griqua- 
land  West,  and  legislation  was  soon  after  proceeded  with  to 
meet  the  new  conditions.  The  various  ordinances  passed  by 
the  Griqualand  West  Government  were  eventually  repealed, 
and  a  general  Act  for  the  mining  of  precious  stones 
and  minerals  passed  in  1883  (19  of  1883).  By  this  Act 
the  right  to  mine  precious  minerals  and  stones  lies  with 
the  Crown  where  the  mine  is  situated  on  Crown  lands  or 
where  there  is  a  reservation  on  the  title  in  favour  of  the 
Crown.  The  private  owner  remains  the  owner  of  any  pre- 
cious minerals  or  stones  found  on  his  property.  In  the  case 
of  Crown  lands  various  elaborate  provisions  were  made  for 
the  pegging  of  the  superricies  by  diggers  and  for  extract- 
ing the  minerals  from  the  soil.  In  the  Cape  Colony,  how- 
ever, the  legislature  did  not  go  so  far  as  to  divest  the 
owner  of  his  dominiam  in  the  precious  minerals  or  to 
suspend  his  rights  of  ownership  over  the  superricies  of  his 
property. 

When  gold,  however,  came  to  be  discovered  in  the  Trans- 
vaal the  principle  of  the  diamond  mining  Act  of  the  Cape 
Colony,  which  applied  to  Crown  lands,  was  adopted  and: 
extended  to  private  land  as  well.  The  first  interference  in 
the  Transvaal  with  private  ownership  in  minerals  was  in/ 
1870,  when  the  person  who  found  diamonds  was  required  to^ 
pay  a  certain  percentage  of  their  value  to  the  State.  In. 
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1871  the  Volksraad  declared  that  the  right  to  mine  precious 
minerals  belonged  to  the  State.  In  1883  they  went  further, 
iind  enacted  that  the  dominium  in  all  precious  metals  and 
.stones  belonged  to  the  State.  This  was  modified  in  1885 
Iby  giving  the  State  the  exclusive  right  to  mine  for  and 
•dispose  of  all  precious  stones  and  metals.  This  principle 
has  been  adopted  by  all  the  subsequent  gold  and  diamond 
laws. 

The  owner's  common  law  dominium  in  the  minerals  under 
the  soil  has  been  reduced  to  a  very  shadowy  right.  If  in 
theory  the  dominium  in  the  minerals  still  belongs  to  him, 
n  practice  he  is  completely  debarred  from  enjoying  his 
rights  of  ownership.  The  farm  itself  can  in  certain  cases 
be  thrown  open  to  the  public,  and  when  proclaimed  as  a 
gold-field  the  owner's  rights  over  the  farm  are  to  a  large 
•extent  suspended.  It  still  remains  his  property,  but  as  long 
its  the  field  is  proclaimed  he  can  only  enjoy  such  parts  as 
.are  not  occupied  by  the  public  as  claims  or  stands.  If, 
liowever,  the  farm  is  deproclaimed,  so  that  it  is  no  longer 
subject  to  the  gold  or  diamond  law,  then  the  owner  resumes 
his  suspended  dominium. 

In  the  Transvaal  one  step  has  led  to  another,  and  laws 
for  the  precious  metals  have  induced  legislation  for  the  base 
•metals  as  well,  so  that  the  old  maxim  that  the  owner  of  the 
soil  is  the  owner  of  all  that  is  found  in  it  has  been  con- 
siderably shaken  of  late  years.  This  maxim,  of  course,  only 
referred  to  such  things  as  nature  had  placed  in  the  soil.  If 
man  placed  them  there,  and  they  were  afterwards  unearthed, 
they  were  regarded  as  treasure-trove.  Thesaurus  est  vetus 
quaedam  depositio  pecuniar  (not  necessarily  coins,  but  any- 
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thing-  valuable)  cujux  nun  cxtat  mernoria  ut  jam  do  minium 
non  kabeat  (1).  41,  1,  31,  1).  In  this  case  we  still  follow 
the  ordinary  rule  of  the  Roman  law :  the  man  who  tinds 
the  treasure  on  his  own  land  takes  all,  whilst  the  accidental 
tinder  of  it  on  the  laud  of  another  takes  half,  the  other  half 
going  to  the  owner. 


CHAPTER  VI. 
THE  ALIENATION  OF  PROPERTY— IMMOVABLES. 

I  NOW  propose  to  deal  with  the  development  of  our  law  with 
regard  to  the  alienation  of  property.  I  shall  first  confine  my 
attention  to  immovable  property.  As  soon  as  the  individual 
ownership  of  property  came  to  be  recognised,  it  follows  that 
provision  for  its  alienation  had  to  be  made.  We  therefore 
find  that  the  conception  of  individual  ownership  precedes  the 
forms  and  ceremonies  which  are  deemed  necessary  for  its 
alienation.  The  object  of  elaborate  formalities  in  the  transfer 
of  ground  was  to  make  all  persons  interested  in  the  matter 
acquainted  with  the  fact  that  the  new  occupant  of  the  ground 
has  established  himself  upon  it  as  rightful  owner. 

It  is,  therefore,  not  astonishing  to  find  that  the  develop- 
ment of  the  law  of  alienation  of  property  ran  on  similar 
lines  both  at  Rome  and  in  western  Europe.  To  a  great 
extent  the  same  causes  no  doubt  produced  the  same  results, 
and  it  is  difficult  to  say  in  how  far  the  system  of  aliena- 
tion of  property  which  prevailed  with  the  Gallo-Romang 
influenced  the  German  nations  when  they  came  to  establish 
their  laws  upon  this  subject. 

With  regard  to  the  Roman  law  as  to  the  alienation  of 
land  we  must  consider  two  periods.  The  first  is  that  period 
when  the  distinction  between  'res  mancipi  and  rex  nee 
mancipi  was  rigorously  observed,  and  the  second  when  all 
the  differences  between  rea  mancipi  and  rex  nee  mancipi 
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were  swept  away.  According  to  the  Jus  Antiquuin  things 
were  divided  into  res  mancipi  and  res  nee  mancipi.  To 
the  former  class  belonged  all  land,  houses,  rural  servitudes, 
slaves,  and  beasts  of  burden  and  of  draught.  To  the  latter 
belonged  all  such  tilings  as  did  not  fall  in  the  category 
of  res  mancipi. 

Now  it  was  a  characteristic  of  the  res  mancipi  that  they 
could  not  be  alienated  except  by  that  formal  mode  of 
transfer  which  the  Romans  called  mancipatio.  It  was  not 
enough  for  the  owner  of  a  res  mancipi  to  have  the  inten- 
tion to  divest  himself  of  the  ownership  of  the  thing  and 
to  hand  it  over  to  another.  In  the  eye  of  the  law  the 
consent  to  part  with  the  ownership  and  the  physical 
tradition  of  the  thing  were  not  enough  to  transfer  the 
dominium  in  the  res  mancipi  to  the  person  to  whom  it 
had  been  handed  over.  A  judicial  and  sacramental  act 
was  absolutely  necessary.  Without  the  presence  of  the 
libripens,  the  rive  Roman  citizens,  the  thing  to  be  alienated 
or  the  clod  representing  the  land,  the  scales  and  brass. 
there  could  be  no  legal  alienation  of  the  property.  By 
the  solemn  and  formal  mancipatio  alone  could  dominium 
ex-  jure  Quiritium  be  transferred  from  one  Roman  citizen 
to  another. 

If,  however,  the  thing  to  be  alienated  was  a  res  nee 
mancipi,  the  mere  physical  handing  over  with  an  in- 
tention to  invest  the  transferee  with  the  ownership  or 
dominium  in  the  thing  was  all  that  the  Jus  Cirile  re- 
quired in  order  to  make  the  alienation  complete  and  legal. 
As  the  Jus  Civile  Antiquuin  came  to  be  modified  in  the 
course  of  time,  the  formality  and  solemnity  in  the  alienation 


492  HISTORY  OF  THE  ROM  AN- DUTCH  LAW. 

of  re*  mancipi  were  dispensed  with,  and  mere  traditio  took 
the  place  of  mancipatio.  Justinian  by  a  rescript  formally 
abolished  all  distinction  between  the  alienation  of  re*  man- 
cipi  and  re*  nee  mancipi  (C.  bk.  7,  tit,  25). 

At  the  time  of  Justinian,  therefore,  the  law  demanded 
no  greater  formality  or  solemnity  in  the  transfer  of  a  piece 
of  land  than  in  the  delivery  of  a  movable.  In  order  to 
effect  a  legal  alienation  there  must  be  an  intention  to 
transfer  and  an  act  manifesting  that  intention.  In  other 
words,  there  must  be  consent  and  tradition.  Movable  pro- 
perty could  be  passed  from  hand  to  hand,  and  therefore 
delivery  of  the  thing  from  one  person  to  another  with  the 
intention  to  transfer  was  all  that  was  necessary  to  make 
the  transferee  the  owner.  Land,  however,  by  its  nature 
was  incapable  of  physical  delivery  or  traditio :  and  there- 
fore the  Romans  required  the  transferor  to  point  out  the 
land  to  the  transferee,  and  the  occupation  of  the  land  by 
the  transferee  was  considered  equivalent  to  the  delivery  of 
a  movable.  No  witnesses  were  required  and  no  solemnity 
formed  part  of  the  alienation. 

If  now  we  turn  to  the  German  nations  we  shall  tind 
that  the  development  of  their  laws  regarding  the  alienation 
of  property  is  very  similar  to  that  of  the  Romans.  In 
some  respects,  however,  there  is  a  difference — the  Germans 
cluno-  to  a  solemn  transfer  far  longer  than  did  the  Romans. 

~  ™ 

The  informal  traditio  of  the  later  Roman  law  did  not  com- 
mend itself  to  the  people  of  western  Europe.  The  Germans 
preferred  to  adopt  a  more  solemn  form  of  delivery  in  the 
case  of  an  alienation  of  land.  They  did  not  take  over  the 
mancipatio  of  the  old  Roman  law,  but  they  adopted  a  form 
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of  alienation  in  which  we  find  some  of  the  characteristics  of 
the  old  mancipatio.  We  have  seen  that  the  mancipatio 
required  five  witnesses,  and  I  shall  point  out  presently  that 
many  of  the  German  Codes  also  required  the  presence  of 
witnesses  (salamannen}  in  order  to  make  the  transfer  legal 
and  effective.  The  whole  object  of  the  mancipatio  was  to 
give  publicity  to  the  act  of  alienation,  and  the  object  of 
the  Germans  in  requiring  certain  formalities  and  solemnities 
was  also  directed  towards  that  end. 

But  the  similarity  does  not  end  here.  Just  as  the  old 
Romans  made  use  of  the  scales  and  weights  as  symbols,  so 
the  Germans  used  either  a  straw  (halm,  calamus,  stipida  or 
festuca — Noordewier,  p.  238  :  Matthaeus.  Paroem.  5,  2)  or  a 
clod  of  earth  or  other  symbol.  In  different  provinces  dif- 
ferent ceremonies  prevailed  in  which  the  straw  pla}7ed  an 
important  part.  One  of  the  best  known  was  the  custom 
called  Jialmu'orp.  The  seller  repeated  the  conditions  of  sale 
in  the  presence  of  several  witnesses,  and  threw  the  straw  or 
twig  towards  the  purchaser.  There  was  a  modification  of 
this  custom  in  which  a  master  of  ceremonies,  corresponding 
to  the  libripens  of  the  mancipatio,  took  charge  of  the  straw, 
and  when  the  transaction  was  concluded  handed  the  straw 
to  the  purchaser.  Besides  the  halmivorp  there  were  other 
ceremonies  in  connection  with  the  purchase  and  sale  of  land, 
such  as  the  traditio  curvoiis  digitis,  though  the  former 
seems  to  have  been  the  most  widely  adopted. 

After  the  introduction  of  writing  the  terms  and  conditions 
of  sale  were  written  upon  parchment,  and  each  party  kept 
a  copy  of  the  deed.  This  was  the  practice  of  the  Ripuarian 
Franks  as  well  as  of  the  later  Saxons  (Hein.  394,  396).  It 
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was  probably  derived  from  the  Gallo- Romans,  for  we  know 
that  the  traditio  per  cartam  was  prevalent  in  the  Roman 
provinces.  For  a  long  time  the  traditio  per  cartam  formed 
part  of  the  traditional  modes  of  transfer,  such  as  the  traditio 
curvatis  digiti*  and  the  halmworp.  The  usual  procedure 
after  the  introduction  of  the  deed  into  the  old  ceremony 
was  as  follows :  The  terms  upon  which  the  alienation  took 
place  \vere  set  out  on  a  parchment  deed,  and  the  clod  of 
earth,  straw  or  other  symbol  was  placed  upon  the  document. 
The  master  of  ceremonies  then  lifted  up  the  parchment  with 
the  symbol,  held  it  on  high  and  publicly  announced  the  sale. 
This  was  called  cartae  levatio.  Later  on,  towards  the  eighth 
century,  the  person  who  conducted  the  ceremony  and  lifted 
the  parchment  was  the  local  judge.  About  this  time  also 
the  practice  grew  up  for  the  judge  to  affix  his  seal  to  the 
parchment  (Noordewier,  p.  239 ;  Matthaeus,  Paroem.  5).  In 
time  the  parchment  came  to  be  registered  with  the  local 
judge,  and  in  this  way  in  all  probability  began  our  registra- 
tion  of  sales  of  land. 

If  we  turn  to  the  old  German  Codes  we  find  that  the 
Visigoths  refused  to  recognise  a  sale  of  land  unless  some 
deed  of  sale  was  drawn  up  and  the  ground  pointed  out  to 
several  witnesses.  The  Salic  law  seems  to  have  recog- 
nised some  form  of  tradition  before  public  officers,  though 
this  is  not  quite  clear  (Hein.  Elem.  Jur.  Germ.  2,  tit.  3, 
sec.  73). 

When  we  turn  to  the  laws  and  customs  of  the  Nether- 
lands we  find  that  they  adopted  a  practice  very  similar  to 
that  which  prevailed  in  the  German  Codes  of  western  Europe. 
As  early  as  A.]).  1217  we  find  that  a  traditio  comm  ju'l>>-f 
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was  prevalent  in  the  province  of  Zeeland.  In  the  Keuren  of 
Middelburg  (1217)  the  following-  occurs:  Nidlus  oppidanus 
poterit  dominium  terrae  dare  nisi  ante  scabinos  de  Middd- 
burck,  nullus  extra  commanentium  poterit  terrain  dare  op- 
pidano  nisi  ante  scabinos  de  extra  (No  citizen  can  transfer 
dominium  in  land  except  before  the  schepenen  of  Middel- 
burg, and  no  person  living  outside  the  town  can  give  transfer 
to  a  citizen  except  before  the  country  schepenen). 

In  the  Keuren  of  West  Cappel  we  find  in  A.D.  1223  the 
following  provision :  Certa  terrae  emptio  vel  alienatio  non 
nisi  per  scabinos  fieri  poterit.  A  similar  provision  is  found 
in  a  hand  vest  of  Count  William  (dated  1246),  given  to  the 
town  of  Delft.  In  fact,  all  through  the  thirteenth  and  four- 
teenth centuries  we  find  similar  provisions  throughout  all  the 
towns  of  the  Netherlands,  so  that  we  may  fairly  infer  that 
the  custom  of  transferring  land  before  some  judicial  officer 
was  almost  universal  (Rechts.  Obs.  vol.  3,  obs.  32,  p.  9(3). 
Although  it  is  difficult  to  find  out  at  what  date  this  custom 
was  first  introduced,  thei-e  can  be  but  little  doubt  that  even 
before  the  thirteenth  century  a  practice  had  been  established 
in  the  Netherlands  similar  to  that  which  prevailed  in  the 
adjoining  German  and  Prankish  States. 

Matthaeus  (Paroem.  5)  was  of  opinion  that  the  reason  for 
this  alienation  coram  judice  was  in  order  to  pass  the  succes- 
sion to  land,  inasmuch  as  the  early  Hollanders  did  not  know 
of  testamentary  succession ;  but  Noordewier  points  out  that 
no  solemnities  were  required  to  pass  property  upon  the  death 
of  one  member  of  a  family  to  another.  The  editor  of 
Matthaeus  points  out  that  the  reason  given  by  Matthaeus  is 
incorrect,  and  suggests  that  the  true  reason  is  in  order  to 
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secure  publicity  for  the  act  of  alienation,  so  that  innocent 
third  parties  may  not  be  prejudiced. 

If  we  consider  some  of  the  additional  solemnities  required 
by  the  handvesten  and  keuren,  there  can  be  no  doubt  that 
the  object  of  the  traditio  coram  judice  was  to  have  some 
public  record  of  the  fact  of  alienation,  in  order  to  protect 
the  innocent  purchaser  as  well  as  those  who  had  claims  to 
the  land.  In  a  handvest  to  the  town  of  Hoorne  and  to  the 
district  of  Altena  we  find  that  a  sale  of  land  had  to  be 
notified  on  three  Sundays  in  the  church  of  Workom.  In 
Utrecht  three  times  a  year  the  church  bell  sounded  to  collect 
the  citizens  to  hear  a  public  announcement  of  all  the  aliena- 
tions which  had  taken  place  since  the  last  proclamation. 
Similar  proclamations  took  place  at  Amersfoort  and  other 
towns.  We  may  therefore  fairlj7  infer  that  the  sj^stem  of 
judicial  transfer  was  introduced  (1)  to  secure  publicity:  (2)  to 
prevent  the  same  thing  being  alienated  to  different  alienees ; 
and  (3)  to  allow  claimants  to  assert  their  rights  of  naasting, 
servitude,  &c. 

In  many  towns  (e.g.  Rotterdam)  it  was  not  enough  that 
the  sale  took  place  before  the  schepenen,  but  in  order  to  get 
an  indisputable  title  the  purchaser  must  also  have  possessed 
the  land  without  complaint  for  a  year  and  a  day.  If  both 
these  conditions  were  fulfilled  he  would  be  protected  against 
all  claimants  except  minors  and  absentees.  In  order,  there- 
fore, during  the  time  of  the  counts,  to  obtain  good  title  to 
land  the  purchaser  must  have  acquired  the  property  bond 
fiflf,  before  schepenen,  and  must  have  been  in  possession  for 
a  year  and  a  day  (Grotius,  2,  7,  8).  Minors  and  absentees, 
however,  could  still  defeat  the  purchaser's  title.  Such  was 
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the    customary   law    of    Holland    until    1529    (G.P.B.    vol.    1, 
c.  373). 

It  would  appear  from  the  Placaat  of  the  10th  May  of 
that  year,  promulgated  by  the  Emperor  Charles,  that  the 
practice  had  grown  up  of  declaring  the  sale  not  only  to  the 
schepenen  of  the  place  where  the  land  was  situated,  but  to 
the  schepenen  of  a  court  where  the  property  was  not  situated 
For  instance,  land  situated  outside  a  town  was  frequently 
transferred  before  the  schepenen  of  the  town,  whereas  the 
transfer  should  have  been  made  before  the  schepenen  of  the 
district  or  village.  In  order  to  stop  this  the  Placaat  of  1529 
provided  that  no  subject  or  resident  of  Holland  and  West 
Friesland  could  sell,  burden  or  hypothecate  any  land,  houses, 
erven,  tithes  or  other  immovable  property,  except  before  the 
judge  of  the  place,  and  at  the  place  where  the  property  was 
situated  :  any  sale  made  contrary  to  these  provisions  was 
regarded  as  null  and  void.  This  proclamation  did  not  refer 
to  feudal  property,  but  only  to  allodial,  for  the  former  kind 
of  property  was  by  custom  transferred  before  the  feudal  lord 
and  his  court.  The  proclamation  required  the  fact  to  be 
stated  in  a  solemn  document  that  the  sale  was  made  before 
the  judge  of  the  place  (cor am  lege  loci). 

It  is  not  clear  whether  at  this  time  it  was  the  universal 
practice  to  keep  registers  at  the  courts  where  the  transfers 
took  place,  or  whether  the  seal  of  the  schepenen  upon  the 
document  recording  the  transfer  was  sufficient.  However, 
on  the  22nd  December,  1598  (G.P.B.  vol.  1,  c.  1956)  a 
Placaat  was  issued  by  which  2i  per  cent,  had  to  be  paid 
upon  the  purchase-price  of  all  immovable  property.  By  the 

12th    and    17th    sections    of    this    Placaat    the    secretaries    of 

GG 


498  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

towns  and  villages  are  required  to  keep  registers  of  all  such 
transactions.  This  Placaat  is  therefore  the  probable  origin 
of  our  Deeds  Registry  Office.  The  duty  of  seeing  to  the 
payment  of  the  various  imposts  lay  upon  the  secretary  or 
Registrar,  and  this  was  our  custom  in  South  Africa  until 
the  Civil  Commissioner  was  substituted  for  the  Registrar  of 
Deeds  in  this  respect.  The  system  of  registration  applied 
to  all  transfers,  hypothecations  and  encumbrances  of  im- 
movable property  or  of  property  quae  in  loco  immobilium 
habentur. 

In  1624  a  Placaat  was  issued  which  provided  against 
the  establishment  of  secret  burdens  upon  property  by  way 
of  fidei-commissum.  This  Placaat  enacted  that  no  secret 
burden  on  property  would  be  of  any  avail  against  an  inno- 
cent purchaser  unless  the  document  by  which  the  burden 
was  created  was  duly  registered  before  the  court  of  the 
place  where  the  property  was  situated.  After  the  passing 
of  these  Placaats  no  servitude  could  be  of  any  value  unless 
registered. 

o 

We  see,  therefore,  that  as  regards  the  tradition  of  im- 
movable property  from  the  very  earliest  times  the  Roman 
law  did  not  apply.  The  customary  law  of  Holland  required 
some  declaration  before  the  schepenen,  but  the  exact  require- 
ments depended  largely  on  the  special  regulations  of  the 
place  where  the  property  was  situated.  In  some  places  a 
declaration  before  any  schepenen  was  regarded  as  sufficient. 
Charles  V  compelled  parties  to  go  before  the  schepeneu  of 
the  situs  of  the  property,  and  made  all  transfers  void  which 
did  not  comply  with  the  requirements  of  his  placaat.  In 
1598  it  was  not  enough  to  go  bei'qre  the  schepenen,  but  the 
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document  of  sale  had  to  be  registered  by  the  secretary 
upon  transfer  duty  being  paid ;  and  later  on  no  secret  bur- 
dens were  acknowledged,  but  every  burden  to  be  of  any 
value  had  to  be  registered  coram  iege  loci.  By  these  means 
was  inaugurated  a  complete  system  of  land  registration,  and 
legal  principles  were  established  entirely  at  variance  with 
the  rules  that  governed  the  traditio  of  the  Roman  law. 

The  far-reaching  consequences  of  these  principles,  entirely 
new  to  the  civil  law,  may  be  seen  by  referring  to  the  well- 
known  case  of  Harris  v.  Buissinne's  Trustee  (3  Menz.  256). 
This  registration  system  was  introduced  into  the  Cape  Colony 
in  1714,  and  the  Commissioners  of  Justice  took  the  place  of 
the  schepenen.  The  Governor  of  the  settlement  granted  the 
title  to  a  piece  of  land ;  a  copy  of  this  title  was  given  to  the 
grantee  and  another  copy  lodged  with  the  Commissioners ; 
any  transfer  of,  dealing  with  or  burden  imposed  upon  the 
property  was  noted  on  the  copy  lodged  with  the  Com- 
missioners ;  and  unless  the  transfer,  alienation  or  burden  was 
noted  in  the  register  no  legal  consequences  followed. 

Such  remained  the  practice  until  1829,  when  the  Registrar 
of  Deeds  was  created,  and  he  took  upon  his  shoulders  the 
functions  of  the  Commissioners  of  Justice  or  of  the  secre- 
tary of  the  schepenen.  To  him,  therefore,  was  entrusted  the 
registration  of  all  deeds  relating  to  land  as  well  as  such 
other  deeds  as  required  registration.  An  indorsement  upon 
the  Register  of  Land  became  notice  to  all  the  world  as  to 
the  person  in  whom  the  dominium  lay,  and  as  to  the  bur- 
dens to  which  the  owner  of  the  land  was  subject.  All  the 
various  colonies  of  South  Africa  have  adopted  this  s}^stem 
of  land  registration,  and  consequently  land  can  be  transferred 
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in  South  Africa  with   very  little  more  trouble  than  movables, 
and    the    purchaser    knows    exactly   the    value    and    extent    of 

his  title. 

To   sum    up,   therefore,   the   history   of  our   law   regarding 
the  alienation  of  immovable  property,  we  find:— 

(1)  The    Jti:$    Antiquum   required    a    formal    and    solemn 

transfer  of  land,  called  mancipatio. 

(2)  The  later  Roman  law  abolished  mancipatio,  and  land 

was  transferred  with  no  greater  solemnity  than 
movables. 

(3)  The    early  Germans    required    some    solemnity    in    the 

transfer  of  land. 

(4)  In  the  fifth   and   sixth   centuries,  the  transfer  of  land 

in  western  Europe  was  more  like  the  Roman  trans- 
fer of  a  res  mancipi  than  of  a  res  nee  mancipi, 
and  was  carried  out  in  the  presence  of  witnesses. 

(5)  In   the   seventh   and   eighth   centuries    the    local  judge 

took  part  in  the  alienation,  and  affixed  his  seal  to 
the  deed  of  transfer. 

(6)  This  practice   was  probably  prevalent  in  Holland  be- 

fore the  thirteenth  century,  for  during  that  century 
we  find  it  well  recognised. 

(7)  During   the   thirteenth   and    fourteenth    centuries    the 

alienation  of  land  took  place  coram  judice. 

(8)  The   Placaat  of   1529  only  recognised  transfers,  hypo- 

thecations and  burdens  before  the  schepenen  of  the 
place  where  the  land  was  situated. 

(9)  The  Placaat  of  1598  established  registers. 

(10)  In   the    Cape    Colony,    under  the   Dutch,  the  registra- 
tion took  place  before  the.  Judicial  Commissioners. 
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(11)  After  the  cession  of  the  colony  to  the  British  this 
practice  continued  until  1N29,  when  the  Registrar 
of  Deeds  took  the  place  of  the  Judicial  Com- 
missioners. 

We  see,  therefore,  that  the  Registrar  of  Deeds  is  the 
direct  representative  of  the  Judicial,  Commissioners,  who  in 
their  turn  represent  the  schepenen,  and  that  these  took  the 
place  of  the  old  German  judge  who  handed  the  straw  to 
the  purchaser.  Is  it  perhaps  too  fanciful  to  go  one  step 
further  back,  and  to  connect  this  kalmwerper,  or  straw- 
caster,  and  the  libripens  of  the  old  mancipatio  with  some 
similar  Aryan  functionary,  and  to  say  that  our  Registrar 
of  Deeds  is  the  lineal  descendant  of  that  ancient  person  ? 


CHAPTER  VII. 
TRANSFER  OF  MOVABLES. 

WE  sa\v  in  the  last  chapter  that  although  the  early  Germans 
owned  most  of  their  land  in  common,  the  individual  owner- 
ship of  immovable  property  was  not  unknown  to  them.  With 
regard  to  movable  property,  however,  they  had  attained  a 
fairly  advanced  idea  of  individual  ownership.  The  freeman's 
arms,  his  booty  and  what  he  had  acquired  in  the  chase  were 
recognised  as  his  exclusive  property,  and  the  community 
respected  his  ownership.  By  what  procedure  a  German  could 
recover  his  property  in  the  earliest  period  we  do  not  know. 
The  recovery  of  stolen  and  lost  property  is  dealt  with  by  the 
Salic  as  well  as  by  the  Ripuarian  law  (Lex  Sal.  c.  37,  47 ; 
Lex  Rip.  33,  sec.  1 ;  47,  sec.  1).  If  an  animal  was  stolen  the 
owner  could  recover  it  without  the  aid  of  legal  process,  pro- 
vided he  followed  its  track  and  found  it  within  three  days. 
If,  howTever,  the  possessor  openly  bought  it  or  obtained  it  by 
exchange,  the  claimant  must  give  security  that  he  will  bring 
his  suit  against  the  person  from  whom  the  possessor  obtained 
it  (the  auctor).  If  the  claimant  was  unable  to  follow  the 
track,  or  if  he  found  it  after  three  days,  he  could  not  recover 
his  animal  except  by  a  formal  suit.  If  the  possessor  could 
show  that  he  bought  the  animal  openly  or  that  it  formed 
part  of  his  father's  estate,  his  defence  was  a  complete  answer 
to  the  claim  (Fock.  And.  Oud  Ned.  Burg.  Recht.  vol.  1T 

pp.  388   et  seq.).     This   right  of   vindication   was  not  confined 
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to  stolen  goods,  but  applied  to  lost  property  and  goods- 
lent. 

We  see,  therefore,  from  the  laws  of  the  early  Franks  that 
if  the  possessor  could  show  that  the  stolen  article  had  been 
openly  bought  by  him  from  a  person  who  was  the  apparent 
owner  his  title  was  preferred  to  that  of  the  true  owner. 
This  rule  prevailed  in  many  parts  of  the  Netherlands,  and! 
had  its  origin  in  the  fact  that  it  was  inconvenient  that  the- 
true  owner  of  property  which  bore  no  special  mark  should 
be  able  to  claim  his  property  from  one  who  had  openly  and 
innocently  purchased  it  from  an  apparent  owner.  This  rule 
was  expressed  by  the  maxim  Mobilia  non  habent  sequelam 
(Meiibeleii  Itebben  geen  gevolg  or  "  Movables  cannot  be  fol- 
lowed up  "). 

In  many  places,  however,  the  true  owner  was  protected  to 
a  certain  extent  by  laws  which  required  a  formal  tradition 
not  only  of  immovables,  but  of  movables  as  well.  This 
tradition  was  called  saljan  (Anglo-Saxon,  sellari)  or  later  met 
sale  geven.  In  order  that  the  tradition  might  pass  owner- 
ship it  had  to  take  place  in  the  presence  of  witnesses  (Noor- 
dewier,  p.  237).  In  some  provinces  the  tradition,  in  order 
to  protect  the  alienee,  required  more  than  the  mere  presence 
of  witnesses.  In  an  old  ordinance  of  Utrecht  we  find  the 
practice  set  out  in  the  following  terms :  "  If  a  person  delivers- 
movable  property  to  another  in  the  presence  of  schepenen, 
then  the  person  to  whom  the  delivery  has  been  made 
must  take  up  the  goods  before  the  next  day,  and  not  leave- 
them  with  the  owner  or  hand  them  back  to  him  ;  if  the 
transferee  omits  to  do  this  he  cannot  claim  the  goods  if 
they  come  into  the  hands  of  a  third  person."  Here  the- 
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schepenen  had  already  replaced  the  -witnesses  of  the  Teutonic 
customs,  and  the  tradition  of  movables  was  to  a  certain 
extent  assimilated  to  that  of  immovables. 

The  Saxon  law  had  also  adopted  the  maxim  Mobilia  non 
habent  sequelatn,  and  it  provided  that  if  the  owner  of  a 
movable  lent  or  hired  out  the  thing  to  a  third  person,  and 
this  person  sold  it  openly  to  another,  the  true  owner  lost  his 
right  of  vindicating  his  property.  The  innocent  purchaser 
acquired  a  better  title  to  the  property  than  the  person  who 
allowed  it  to  go  out  of  his  possession  (Matthaeus,  Paroem. 
•7,  7). 

This  rule  of  the  Saxon  law  was  adopted  by  many  of  the 
•cities  of  the  Netherlands.  In  Holland,  however,  the  maxim 
Mobilia  non  habent  sequelam  was  not  adopted  to  its  full 
•extent.  The  influence  of  the  Roman  law  caused  the  Hol- 
landers to  adopt  the  rule  that  the  owner  of  stolen  property 
•could  follow  up  his  property  and  claim  possession  of  it. 

According  to  the  Roman  law  a  valid  transfer  of  mov- 
ables was  constituted  when  the  rightful  owner  or  his  agent 
•delivered  the  goods  to  the  transferee  with  the  intention  of 

O 

passing  ownership.  The  mere  agreement  to  transfer  a  thing 
•did  not  enable  the  person  in  whose  favour  the  agree- 
ment was  made  to  exercise  the  rights  of  owner  (Traditio- 
nibus  et  usucapionibus  nou  nudis  pactis  dominia  rertim 
transferuntwr}. 

It  was  a  rule  of  the  Roman  law  that  the  dominus  of  a 
movable  could  vindicate  his  property  in  the  hands  of  a  third 
party.  Being  owner,  he  could  bring  an  action  in  rem  against 
.any  person  in  whose  hands  he  found  his  property  (D.  6.  1, 
.23).  This  is  often  expressed  by  saying  that  the  owner  has 
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the  right  to  follow  up  his  property  in  the  hands  of  third 
persons.  It  is  therefore  diametrically  opposed  to  the  maxim 
Mobilia  non  habetit  sequelam.  There  is  very  little  doubt 
that  those  provinces,  like  Holland,  which  allowed  the  owner 
to  follow  up  his  property,  were  influenced  rather  by  the 
Roman  law  than  by  Teutonic  custom. 

Again,  it  is  a  well-recognised  principle  of  the  Roman  law 
that  if  a  thing  is  sold  for  cash,  and  the  purchase-price  is 
not  paid,  the  seller  can  claim  his  property  in  the  hands 
of  a  person  who  has  innocently  bought  it  from  the  tirst 
purchaser  (Inst  2,  1,  41).  Many  cities  of  the  Netherlands 
did  not  recognise  this  rule,  but  allowed  the  innocent  pur- 
chaser to  retain  the  property  even  though  the  purchase-price 
in  the  first  sale  had  not  been  paid. 

The  city  of  Antwerp  was  one  of  the  principal  cities  that 
rejected  the  Roman  law  rule  and  adopted  with  all  its  conse- 
quences the  maxim  Mobilia  non  habent  sequelam.  The 
reason  why  Antwerp  adopted  the  latter  rule  was  because 
it  was  a  great  trading  centre,  and  because  it  found  the 
right  of  following  up  property  a  great  hindrance  to  trade 
(Matthaeus,  loc.  cit.).  The  Hollanders  followed  the  Roman 
law,  and  Grotius  tells  us  (bk.  2,  c.  5,  sec.  11)  "that  movable 
property  may  be  delivered  under  hand  or  privately ;  nay, 
if  any  one  sells  or  gives  me  any  property  of  his  which  is 
already  in  my  possession,  it  is  regarded  as  delivered."  In 
Holland  there  was  no  necessity  to  deliver  the  goods  before 
witnesses  or  schepenen ;  any  actual  delivery  transferred  the 
ownership,  and  the  former  owner  had  no  right  to  deal 
with  the  property.  Unless,  however,  there  has  been  a  valid 
delivery  the  mere  possessor,  whether  he  had  acquired  the 
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property  by  a  just  title  or  not,  could  pass  no  greater  right 
to  a  third  party,  however  innocent  such  third  party  might 
be. 

With  regard  to  sales  also  the  Hollanders  adopted  the  rule 
of  the  Roman  law :  '  With  regard  to  delivery  consequent 
upon  the  sale  of  movable  property,  it  is  to  be  observed 
that  it  does  not  pass  the  ownership  unless  the  purchaser 
has  paid  the  purchase-price  or  given  security  for  the  same, 
or  has  got  credit  from  the  seller  for  the  amount "  (Grotius, 
2,  5,  14).  Though  the  Hollanders  and  Zeelanders  followed 
this  general  rule  they  were  not  unaffected  by  the  ancient 
customs  of  the  Netherlands  and  the  customs  of  the  great 
trading  cities  of  the  neighbouring  provinces.  They  admitted 
the  maxim  of  the  Roman  law.  Nemo  in  alium  transferre 
potcst  plus  qiiam  ipse  Itaberet,  and  they  applied  this  to  the 
vindication  of  movables  in  whatever  way  such  movables  may 
have  got  into  the  hands  of  a  third  party ;  but  upon  this 
rule  the  Zeelanders  engrafted  exceptions  foreign  to  the 
Roman  law,  but  prevalent  in  the  laws  and  customs  of 
their  neighbours. 

In  Zeeland  one  of  the  principal  exceptions  to  the  right 
of  following  up  property  is  to  be  found  in  the  case  where 
goods  are  sold  in  market  overt  (vrije  markt).  According  to 
Grotius  the  Hollanders  also  adopted  in  this  case  the  maxim 
Meubelen  Jtelbcn  yeen  yevolg,  and  did  not  allow  the  true 
owner  to  claim  back  from  a  bond  Jide  purchaser  at  a  vrije 
markt  goods  which  had  been  there  exposed.  If  the  owner 
wished  to  get  back  again  his  goods  so  sold,  he  had  to  pay 
to  the  purchaser  whatever  the  latter  had  paid  at  the  market 
for  such  (roods.  Even  if  the  goods  had  been  stolen  from 

o  ~ 
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the  owner  and  sold  at  the  vrije  markt,  the  owner  had  first 
to  tender  the  price  before  he  could  reclaim  them  (Grotius, 
2,  3,  6).  It  is,  however,  open  to  very  great  doubt  whether 
Grotius  is  correct  in  making  this  exception  part  of  the  law 
of  Holland. 

There  can  be  no  doubt  that  it  did  actually  form  part  of 
the  law  of  Zeeland,  but  it  is  not  so  clear  that  it  formed 
part  of  the  law  of  Holland.  Professor  Scheltinga  in  his 
commentary  on  the  passage  cited  from  Grotius  has  the 
following:  "At  the  same  time,  although  (this  exception)  is 
admitted  in  Zeeland  and  in  many  other  places,  it  is  not 
an  exception  universally  adopted,  and  for  that  reason  one 
has  to  be  very  careful,  whenever  this  point  is  raised,  to 
consult  the  local  customs  of  the  places  where  the  case 
occurs,  and  if  these  are  in  favour  of  the  exception  they 
must  be  followed,  but  if  there  is  no  local  custom  the 
general  rule  of  law  must  be  followed,  .  .  .  viz.,  that  the 
owner  is  entitled  to  claim  his  property  from  a  third  person 
without  tendering  any  money  for  it,  even  though  the  latter 
should  have  purchased  it  bond  fide." 

Tins  question  has  cropped  up  in  South  Africa,  and  different 
opinions  have  been  expressed  by  the  Chief  Justice  of  the 
Cape  Colony  and  the  Chief  Justice  of  the  South  African 
Republic.  The  Transvaal  court  in  Retief  v.  Hamerslach 
(1  C.L.J.  346)  held  that  it  was  a  rule  of  the  Roman-Dutch 
law  that  goods  sold  in  market  overt  could  not  be  reclaimed 
except  after  tendering  the  price  paid  for  them,  and  that  our 
public  markets  corresponded  to  the  Dutch  vrije  markt.  The 
Eastern  Districts'  Court  in  Van  der  Merwe  v.  Webb  (3  E.D.C- 
97)  adopted  a  different  view,  and  in  Woodhead,  Plant  A'1  Co. 
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v.  Gunn  (11  S.C.  4)  Sir  Heiuy  de  Villiers,  C.J..  expressed 
his  approval  of  the  latter  decision.  Sir  Henry  de  Villiers 
does  not  say  that  the  exception  does  not  form  part  of  the 
Roman-Dutch  law,  but  he  says,  •'  The  custom  was  so  general 
that  it  was  regarded  by  some  authorities  as  being  part  of  the 
law  of  the  land."  If,  ho\vever;  we  go  to  the  fontes  of  this 
exception,  the  greater  probability  seems  to  be  that  the  custom 
was  not  actually  incorporated  in  the  general  law  of  Holland 
as  it  had  been  in  that  of  Zeeland.  In  the  latter  case,  how- 
ever, Sir  Henry  de  \7illiers  (differing  from  Chief  Justice 
Kotze)  says  that  markets  never  existed,  and  do  not  exist,  in 
South  Africa  similar  to  the  vrije  markten  of  the  Netherlands. 
Other  exceptions  similar  to  the  one  above  mentioned  are  to 
be  found  in  the  case  of  goods  exposed  for  sale  by  public 
pawnbrokers  and  old  clothes  men. 

We  see,  therefore,  if  we  trace  the  history  of  the  law  re- 
garding sales  in  market  overt,  that  in  several  of  the  German 
Codes  the  Roman  law  rules,  Nemo  potest  in  alium  transferre 
plus  quam  ipse  haberet,  and  Id  quod  nostrum  est  sine  facto 
nostro  ad  alium  transferri  non  potest,  were  modified  into 
the  principle  Mobilia  non  habent  sequelam.  Some  of  the 
cities  of  the  Netherlands  adopted  this  principle  in  its  entirety; 
others,  again,  followed  the  Roman  law,  but  protected  the 
innocent  purchaser  in  certain  specified  cases — such  as  sales  in 
market  overt;  whilst  in  other  places  there  was  no  derogation 
from  the  general  Roman  rule  that  an  owner  could  claim  his 
property  wheresoever  it  might  be  found.  What  would,  there- 
fore, at  first  appear  to  be  an  arbitrary  exception,  we  find  by 
historical  investigation  to  be  the  remnant  of  an  almost  uni- 
versal German  principle,  that  an  innocent  third  party  who 
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bond  fide  acquires  property  has  a  stronger  claim  to  that  pro- 
perty than  the  rightful  owner. 

When  we  turn  to  the  law  regarding  negotiable  instruments 
we  find  that  the  Lex  Mercatoria  adopted  the  principle  of  the 
German  Codes  which  followed  the  maxim  Mobilia  non  habent 
sequelam,  and  rejected  the  rule  of  the  Roman  law.  What- 
ever the  law  of  Holland  may  have  been  with  regard  to  a 
horse  which  was  stolen  and  sold  in  market  overt,  there  is  no 
doubt  that  the  bond  fide  holder  of  a  negotiable  instrument 
got  an  indefeasible  title  by  delivery  (Woodliead,  Plant  £•  Co. 
\.  Gwmi,  11  S.C.  4).  It  has  been  a  matter  of  some  dispute 
whether  negotiable  instruments  were  known  to  the  Roman 
law  :  but  whether  they  were  or  not  there  is  no  authority  in 
the  Roman  law  which  supports  the  view  that  the  owner  of 
a  bill  of  exchange  could  not  follow  it  up  in  the  hands  of  a 
third  party,  and  that  bills  formed  an  exception  to  the  general 
rule.  The  better  view  seems  to  be  that  bills  of  exchange 
were  unknown  to  the  Roman  law,  and  that  they  were  first 
introduced  long  after  the  Roman  rule  had  disappeared.  One 
fact,  however,  is  clear,  that  with  regard  to  their  transfer  and 
ownership  the  maxim  Id  quod  nostrum  e*t  sine  facto  nostro 
ad  alium  transferri  non  potest  was  abandoned,  and  the  rule 
adopted  Mobilia  non  habent  sequelam. 


CHAPTER   VIII. 
TRANSFER  OF  PROPERTY  POST  MORTEM. 

I  SHALL  now  leave  the  law  regarding  the  transfer  of  property 
inter  vivos  and  pass  over  to  the  succession  of  property  post 
mortem.  I  have  no  intention  of  writing  a  disquisition  on 
the  law  of  succession,  but  I  shall  endeavour  to  trace  the 
history  of  our  law  and  to  point  out  how  it  lias  developed 
into  what  it  now  is. 

I  must  preface  my  remarks  on  the  historical  development 
of  testamentary  and  intestate  succession  by  stating  at  once 
that  the  bulk  of  our  law  upon  these  subjects  is  taken  almost 
bodily  from  the  Roman  law.  If  any  one  has  any  doubt 
about  the  enormous  influence  which  the  Roman  and  Canon 
laws  have  exerted  upon  the  Dutch  law,  I  should  refer  him 
to  these  important  branches  of  our  law. 

It  is  true  that  Germanic  customs  have  survived  and  altered 
in  detail  the  Roman  law,  but  these  modifications  are  quite 
insignificant  as  compared  with  the  mass  of  Roman  law  prin- 
ciples which  govern  our  law  of  testamentary  and  intestate 
succession.  Our  law  with  regard  to  the  interpretation  of 
wills,  the  whole  of  our  law  of  legacy  and  the  bulk  of  our 
law  of  intestate  succession  are  to  be  found  in  the  Digest, 
Code  and  Novel*  of  Justinian.  The  law  of  executors  is  due 
to  the  Canon  law.  At  the  same  time  many  of  the  details  in 
the  execution  of  wills,  a  part  of  our  law  with  regard  to  the 

distribution  of  the  property  of  deceased  persons  and  many  of 
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our  rules  of  intestate  succession  vary  considerably  from  the 
Jus  Civile. 

In  South  Africa  English  influence  has  also  modified  the 
old  Roman  law  in  many  respects,  and  by  increasing  the 
power  of  the  executor  has  deprived  the  Roman  law  heir  of 
his  important  position.  The  English  idea  of  a  full  and  free 
power  of  bequeathing  one's  movable  property  has  entirely 
swept  away  the  Falcidian  and  the  Trebellian  Fourth,  and 
has  so  modified  the  law  regarding  second  marriages  as  to 
•do  away  with  the  provisions  of  the  Lex  kdc  edictali. 

Testamentary  Succession.  -  -  There  can  be  but  little 
doubt  that  the  succession  ab  intestato  is  an  older  institution 
than  testamentary  disposition.  The  goods  of  the  deceased 
were  at  first  seized  by  his  nearest  relatives  and  divided 
amongst  themselves.  As  society  became  more  organised 
•custom  determined  what  persons  were  entitled  to  the  goods 
of  the  dead  man.  The  will  of  the  deceased  must,  however, 
in  many  cases  have  determined  how  the  property  should  be 
divided,  though  in  Europe  it  was  not  until  a  comparatively 
late  date  that  the  will  of  the  owner  came  to  be  regarded  as 
an  effective  legal  method  of  disposing  of  property.  As  we 
are  chiefly  concerned  with  the  customs  of  the  Germans  and 
the  law  of  the  Romans  in  tracing  the  development  of  this 
branch  of  our  subject,  we  can  follow  with  a  fair  amount 
of  accuracy  the  change  from  intestate  to  testamentary 
succession. 

Tacitus  tells  us  in  his  Germania  (c.  20)  that  the  Germans 
were  not  acquainted  with  the  custom  of  making  wills.  Accord- 
ing to  him  the  goods  of  the  father  were  divided  amongst  his 
children,  and  if  there  were  no  children,  then  amongst  his 
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brothers.  If  there  were  no  brothers  the  succession  went  first 
to  his  paternal  and  then  to  his  maternal  uncles.  (Heredes 
tainen  successores  suicuique  liberi :  et  nullum  test-amentum. 
Si  liberi  non  sunt  proximus  gradus  in  possessione  f retires,, 
patrui,  avunculi.}  Amongst  the  Romans,  on  the  other  hand, 
the  will  was  quite  an  old  institution.  It  has  been  pointed 
out  \yy  Maine  (Ancient  Law,  p.  190)  and  others  that  the 
Roman  will  was  really  a  means  by  which  the  devolution  of 
the  family  was  regulated.  It  was  a  mode  of  declaring  who 
was  to  be  the  head  of  the  family  upon  the  decease  of  the 
person  in  whom  was  vested  the  patria  potestas.  Inasmuch, 
however,  as  the  whole  tribe  was  interested  in  the  succession, 
we  find  that  the  oldest  form  of  Roman  will  was  made  before 
the  whole  tribe  (testamentum  calatis  comitiis).  Later  on  the 
will  was  made  by  a  solemn  and  fictitious  sale  of  the  inherit- 
ance (testamentum  per  aes  et  libram). 

During  the  Empire  the  idea  that  the  will  designated  the 
person  into  whose  hands  the  patria  postestas  was  to  pass  had 
been  completely  lost,  and  the  forms  and  ceremonies  were  in 
consequence  considerably  relaxed.  Codicils  were  recognised  as 
valid,  even  though  devoid  of  the  formalities  required  by  a 
will,  and  by  them  legacies  and  fidei-commissa  might  be  im- 
posed on  the  heir.  Already  in  the  time  of  Cicero  the  will 
signed  by  the  testator  and  seven  witnesses  was  recognised 
by  the  praetor  as  a  document  capable  of  transferring  the 
inheritance. 

It  is  not  my  intention  to  go  deeply  into  the  history 
of  the  Roman  will.  I  only  wish  to  recall  to  the  mind  of 
the  reader  the  fact  that  when  the  Romans  overran  western 
Europe  they  introduced  amongst  the  Gauls  and  Germans  the 


TRANSFER  OF  PROPERTY  POST  MORTEM.  513 

form  of  testament  which  was  then  in  general  use.  Although, 
as  we  have  seen,  it  was  not  the  custom  of  the  German  tribes 
of  western  Europe  to  make  wills  before  the  advent  of  the 
Roman  legions,  yet  we  must  not  suppose  that  the  will  of  the 
father  as  to  how  his  property  was  to  be  divided  was  entirely 
ignored  by  his  sons,  for  even  in  very  primitive  people  we  find 
the  wish  of  the  father  respected.  But  there  was  no  law  that 
enforced  the  will  of  the  deceased. 

After  the  Roman  conquest,  and  after  Roman  ideas  had 
spread  throughout  western  Europe,  the  Roman  testament  be- 
came part  of  the  law  of  the  conquered  tribes,  and  was 
adopted  almost  universally  wherever  the  Roman  rule  pre- 
vailed. When  the  Franks  overthrew  the  Roman  power  they 
did  not  cast  aside  the  Roman  law,  but  adopted  the  greater 
part  of  its  provisions.  The  Roman  testament  was  one  of  the 
customs  they  took  over  from  the  Romans,  and  there  is  a 
number  of  wills  extant  in  the  time  of  Dagobert  (seventh 
century)  executed  according  to  the  provisions  of  the  Roman 
law  (Hein.  De  Historia  Juris,  11,  19;  Matthaeus,  De  Nobil. 
c.  27). 

In  the  Netherlands,  however,  free  testation  was  not  recog- 
nised universally.  Schelling,  in  his  Histori  van  het  Notaris- 
schap,  p.  406,  tells  us  that  in  some  parts  of  the  Netherlands 
wills  were  not  recognised  at  all,  whilst  in  others  the  testator 
could  only  legally  dispose  of  his  movables  by  testament.  In 
Gelderland  and  at  Roermond  only  such  immovable  property 
could  be  disposed  of  as  the  testator  had  acquired  b}^  his  own 
industry,  whilst  all  inherited  land  went  to  the  person  to 
whom  it  would  have  gone  if  the  deceased  had  died  intestate. 
In  these  places,  however,  movable  property  could  be  disposed 
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of  by  will.  This  was  the  law  at  Roeraiond  even  as  late  as 
the  eighteenth  century. 

In  how  far  the  Batavians  took  over  the  Roman  will,  or 
in  what  way.  we  cannot  tell,  for  there  are  no  wills  extant 
which  were  made  in  the  Low  Countries  earlier  than  the 
sixth  century.  There  are  copies  of  some  wills  in  exist- 
ence made  by  ecclesiastics  (yeestdyke)i)  during  that  century, 
e.g.  the  wills  of  Remigius,  who  spread  the  Christian  faith 
in  Belgium,  and  of  Willibrod,  Archbishop  of  Utrecht.  Their 
wills  were  made  in  Latin,  and  more  or  less  according  to  the 
Roman  form  ;  but  whether  they  made  their  wills  according 
to  the  law  of  the  Netherlands  or  according  to  the  customs 
of  the  neighbouring  provinces,  whence  they  came,  is  an  open 
question. 

There  is  no  doubt  that  the  strict  requirements  of  the 
Roman  law  were  not  adhered  to  in  western  Gaul.  Nor  is 
this  to  be  wondered  at  when  we  consider  that  the  Roman 
soldier  could  make  a  valid  will  without  the  solemnities  of 
the  civil  law,  and  that  these  soldier  wills  must  have  been 
very  prevalent  in  the  conquered  provinces,  where  the  military 
•element  was  so  predominant.  Some  of  the  wills  were  only 
signed  by  the  testator :  others,  again,  were  signed  by  the 
priest  who  executed  the  will.  It  is  clear  that  many  of  the 
formalities  of  the  Roman  law  were  considered  unnecessary, 
and  the  Canon  law  did  a  great  deal  towards  simplifying  the 
old  Roman  will  (Ritterhuisius,  Differentiae,  bk.  4,  c.  1). 

By  the  Canon  law  a  will  could  be  executed  by  a 
parishioner  before  his  priest  and  two  witnesses.  It  was  the 
aim  of  the  ecclesiastical  lawyers  to  follow  the  Jus  gentium 
as  much  as  possible,  and  to  do  away  with  such  solemnities 
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as  did  not  affect  the  Church ;  hence  it  admitted  women  as 
witnesses  to  a  will.  Praeterea  jus  canonicum  etiam  feminas 
testes  in  testamento  admittit  quas  repudiat  jus  civile.  Ratio- 
nem  reddunt  doctores  hanc,  quia  jus  canonicum  in  testament-is 
spectet  jus  gentium  quo  jure  nulla  debet  esse  differentia  inter 
masculum  et  feminam  (ibid.}. 

Owing  to  the  great  power  and  influence  of  the  bishops  in 
the  Netherlands,  there  can  be  but  little  doubt  that  the  pro- 
visions of  the  Canon  law  with  regard  to  solemnities  in  the 
execution  of  wills  were  very  largely  adopted  throughout  the 
Netherlands.  It  is  in  the  priest  and  the  two  parishioners 
that  we  are  to  seek  the  origin  of  our  will  before  the  notary 
and  two  witnesses,  and  not,  as  I  shall  show  later  on,  because 
a  notary  is  supposed  to  be  equivalent  to  three  witnesses  (Hoi. 
Cons.  vol.  4,  c.  245 ;  Coren,  Obs.  Decis.  31).  During  the 
ninth  century  we  have  the  will  of  Count  Ansfrid,  which 
was  written  by  a  priest  named  Walther  and  signed  by  two 
witnesses  who  were  named,  and  by  two  others  who  were  not 
named  in  the  will.  Sometimes  the  will  was  only  signed 
by  the  priest  and  not  by  the  testator,  as  is  the  case  with 
the  will  of  Theodoric  of  Sassem  (1270  A.D.)  (Schelling,  pp. 
451,  452). 

It  appears,  therefore,  that  it  was  customary  for  the  testator 
to  dictate  the  will  to  a  priest  and  to  get  some  persons  to  sign 
as  witnesses.  The  number  of  witnesses  varied,  and  there 
existed  apparently  no  fixed  rule  as  to  the  exact  number  re- 
quired. The  rule  of  the  Canon  law  requiring  the  priest  and 
two  witnesses  was  not  a  rigid  one  until  it  was  incorporated 
in  the  Corpus  Juris  Canonici  of  Gregory  IX,  though  the 
Church  had  already  intimated  in  the  twelfth  century  that 
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a    will    should    be   passed    before    a    priest    and    two    witnesses 
(Decretal™  of  Alexander  III). 

In  Holland  during-  the  rule  of  the  counts  a  testator  some- 
times  wrote   out  his  will,  and  added  a  request  to  the  count 
to  affix   his  written   approbation.      The    count  put  his  seal   to 
the    will,    and    it    was    then   recognised    as    legal    even    though 
unwitnessed.      In    Utrecht    and    Middelburg    the    seal    of    the 
bishops    took    the   place    of  that   of  the  count.       All   that  the 
secular   and   ecclesiastical    courts   required   during   the  twelfth 
and  thirteenth  centuries  was  that  the  will  should  be  executed 
in  such  a  public  way  as  to  leave  but  little   doubt    about  its 
authenticity.     This  method  of  proof  for  so  important  a  docu- 
ment came   to   be   regarded   during  the   fourteenth   century  as 
insufficient,    and    therefore    during    this    century    we    find    the 
practice   growing   up   of  requiring   a   will   to  be  passed    before 
the    secretary    or    the    schout    and    two    schepenen   (Schelling, 
p.  459).     In  1372  we  find  in  a  handvest  of  Jan  Blois,  given  to 
Texel,    that    "no    person    can    deprive    his    heirs    of    their    in- 
heritance unless  he  does  this  before  a  baljuw  and  two  manneu 
or  before  a  schout  and  four  schepenen." 

This  custom  of  making  a  will  before  some  public  officers  as 
representing  the  count  became  more  and  more  widely  spread, 
and  seems  to  have  been  the  most  general  way  of  making  a 
will  during  the  earlier  part  of  the  fifteenth  century.  Towards 
the  middle  of  the  fifteenth  century,  however,  the  notary  and 
two  witnesses  appear  as  persons  before  whom  a  will  could  be 
executed  (Schelling,  p.  462).  The  notary  was  an  old  institu- 
tion, well  known  in  the  time  of  Justinian  to  both  the  eastern 
and  the  western  Empire.  In  France  and  in  the  Netherlands 
he  was  very  often  a  priest,  and  was  attached  either  to  the 
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imperial  court  or  to  the  court  of  a  bishop.  It  is  more  than 
likely,  therefore,  that  the  priests  who  drew  up  wills  befoi'e  the 
fifteenth  century  were  notaries  as  well,  and  thus  acquainted 
with  the  legal  requisites  of  a  will.  The  custom  of  allowing 
wills  to  be  executed  before  a  priest  and  two  witnesses  appears 
to  have  survived  in  the  country  (ten  platte  lande)  even  as 
late  as  the  beginning  of  the  seventeenth  century  (Goren, 
Obs.  31). 

Van  Leeuwen  is  of  opinion  that  wills  were  not  executed 
before  a  notary  and  two  witnesses  until  the  middle  of  the 
fifteenth  century,  and  we  know  that  in  Leyden  in  1445)  the 
seals  of  two  schepenen  were  still  required.  The  exact  date, 
however,  at  which  the  practice  of  allowing  a  will  to  be 
executed  before  a  notary  and  two  witnesses  was  introduced 
into  the  Netherlands  is  a  matter  of  doubt.  Some  writers 
think  that  the  general  practice  of  making  wills  before  notaries 
grew  out  of  the  Placaat  of  Charles  V  of  May,  1524,  by  which 
the  office  and  number  of  notaries  was  regulated.  We  know, 
however,  this  much,  that  the  practice  of  making  wills  before 
notaries  was  general  in  Holland  during  the  latter  half  of  the 
sixteenth  century,  and  rapidly  spread  throughout  the  whole 
of  the  Netherlands.  In  1583  we  find  in  the  Keuren  of 
Leyden :  "  No  legacy  or  last  will,  whether  by  way  of  testa- 
ment or  codicil,  will  be  valid  unless  made  before  the  Court, 
or  before  two  or  more  schepenen,  or  before  an  approved  and 
admitted  notary  and  at  least  two  witnesses  "  (Schelling,  p.  463). 

It  would  therefore  appear  that  the  Roman  rule  requiring 
seven  witnesses  to  a  will  was  never  a  prevalent  custom  in 
the  Netherlands,  although  a  will  so  executed  was  not  re- 
garded as  invalid.  The  Canon  law  had  at  an  early  date 
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introduced  the  priest  and  two  parishioners,  and  these  were 
later  on  superseded  first  by  the  sellout  and  two  schepenen, 
and  then  by  the  notary  and  two  witnesses.  After  the  six- 
teenth century  the  favourite  way  of  executing  a  will  was 
before  a  notary  and  two  witnesses,  though  the  will  before 
the  schout  and  schepenen  never  completely  died  out :  for 
even  in  the  time  of  Van  der  Keessel  (The*.  294)  such  a  will 
was  the  only  one  by  which  children  could  be  validly  dis- 
inherited. 

We  find  it  stated  by  some  writers  (e.g.  Van  Leeuwen, 
Eoomsch.  Holl.  Recht.  3,  2,  7)  that  the  notary  and  two  wit- 
nesses had  their  origin  in  the  five  witnesses  required  by  the 
constitutions  of  Leo  the  Sophist,  the  notary  being  equivalent 
to  three  witnesses.  This  is  clearly  a  very  fanciful  sugges- 
tion. It  was  never  the  custom  of  western  Europe  to  require 
five  witnesses,  whilst  a  notary's  signature  in  the  case  of  wills 
was  never  held  to  be  equivalent  to  three  witnesses.  The 
constitutions  of  Leo  were  never  accepted  as  law  in  the 
western  Empire.  They  are  included  in  many  editions  of 
the  Corpus  Juris,  but  Cujacius  sajTs  of  them :  Novellarum 
constitvMonum  Leonis  Sophi  .  .  .  tantum  abest  ut  aliqua  sit 
apud  nos  auctoritas  ut  nee  aetate  ejus  unquam  obtinuerit" 
(Cujac.  Obs.  17,  vol.  3,  p.  4-67).  The  provision,  therefore,  of 
Leo  that  five  witnesses  instead  of  seven  would  suffice  in 
order  to  make  a  valid  will  was  never  recognised  as  law. 
Moreover,  the  Roman  law  nowhere  states,  as  far  as  I  can 
find,  that  the  signature  of  a  notaiy  is  equivalent  to  that  of 
three  witnesses.  Van  Leeuwen  relies  on  Novel  73,  c.  7, 
sec.  1,  but  that  passage  certainly  does  not  justify  the  con- 
clusion he  draws  from  it.  Nowhere  in  the  middle  ages  do 
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we  find  that  five  witnesses  were  taken  as  the  requisite  number 
in  the  execution  of  wills. 

I  have  asked  myself  the  question  why  the  canonists  have 
nit  upon  a  priest  and  two  witnesses,  and  the  Hollanders  upon 
a  baljuw  and  two  mannen  or  a  schout  and  two  schepenen, 
and  later  on  upon  a  notary  and  two  witnesses.  I  would 
venture  the  following  explanation,  though  I  must  confess 
I  have  not  seen  it  suggested  by  any  Dutch  writer.  The 
Roman  law  required  at  least  two  witnesses  to  attest  a  fact 
(C.  4,  20,  9;  I).  22,  5,  12).  Documents  to  prove  a  debt,  such 
as  receipts,  required  three  witnesses,  and  the  same  rule 
applied  to  loans  and  deposits  (C.  4,  2,  17;  Novel  73,  c.  2). 
As  these  documents  formed  the  bulk  of  every-day  trans- 
actions, the  number  three  came  to  be  looked  upon  as  the 
accepted  number  of  witnesses  to  documents  in  general.  From 
these  documents  the  rule  was  extended  to  wills,  and  as  the 
priest  was  the  person  who  usually  drew  up  the  will  in  the 
middle  ages,  he  was  naturally  one  of  the  persons  to  sign  it. 
Moreover,  as  an  ecclesiastic  his  testimony  was  of  great  value 
in  the  courts,  especially  when  wills  were  referred  to  the 
ecclesiastical  courts.  When  later  on  the  notary  took  the 
place  of  the  priest,  he  also  signed  as  one  of  the  three  wit- 
nesses which  most  documents  required.  The  testimony  of 
the  notary  always  carried  weight,  but  when  it  stood  alone 
it  was  of  no  more  value  than  that  of  any  other  single  wit- 
ness. Tabeliionis  soiius  fides  non  sujficit,  says  Cujacius 
(ad  Nov.  73,  vol.  2,  p.  975).  It  therefore  became  customary 
for  the  notary,  like  the  priest,  to  draw  up  the  will  and  to 
sign  it  with  two  other  persons,  so  as  to  make  up  the  three 
witnesses  wrhich  occurred  upon  most  documents. 
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We  have  seen  that  the  ordinary  will  of  the  Roman  law 
required  seven  witnesses,  and  that  this  will  was  retained 
by  the  law  of  Holland.  The  privileged  or  holograph  will  of 
the  Code  of  Justinian  (C.  (j,  23,  21,  1)  was  also  taken  over 
by  the  Dutch  law.  In  the  Cape  Colony,  however,  another 
form  of  will  taken  from  the  English  law  was  introduced  side 
by  side  with  the  testament  of  the  old  Roman-Dutch  law. 
This  form  was  found  to  be  so  convenient  that  it  has  become 
universal  in  South  Africa,  and  is  usually  known  as  the 
"  underhand  will."  Ordinance  15  of  1845  provides  that  a 
will  signed  at  the  foot  or  end  thereof  by  the  testator  and 
two  witnesses  shall  be  regarded  as  a  valid  will  :  though,  if 
the  document  is  composed  of  two  or  more  leaves,  each  leaf 
must  bear  the  signatures  of  the  testator  and  the  witnesses. 
Such  a  form  of  will  was  wholly  unknown  to  the  Roman- 
Dutch  law,  and  is  one  of  those  numerous  examples  in  South 
Africa  where  English  law  and  English  practice  have  been 
introduced  in  order  to  modernise  and  simplify  that  Roman 
practice  which  had  been  adopted  by  custom,  by  legislation 
or  by  judicial  decision  as  part  of  the  lawr  of  Holland. 

By  the  Roman  law  the  heir  could  not  be  a  witness :  but 
the  legatee  was  admitted,  because  he  did  not  represent  the 
testator,  and  could  merely  claim  his  legacy  from  the  heir. 
Women  and  children  under  fourteen  years  were  also  rejected 
by  the  civil  law.  The  Roman-Dutch  law  followed  the  civil  law 
in  this  matter,  but  modified  it  to  this  extent,  that  no  one 
whose  testimony  was  suspected  on  account  of  interest  could 
witness  a  will  (Lybrecht,  vol.  1,  pp.  252-57).  Legatees,  rela- 
tives of  the  testator  within  the  fifth  degree,  the  son  or  father 
of  the  heir,  the  father  or  son  of  the  notary,  were  excluded 
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by  the  Roman -Dutch  law  from  being  witnesses.  Some  autho- 
rities also  exclude  executors  and  guardians  appointed  under 
the  will.  All  this  was  simplified  in  the  Cape  Colony  by  Act 
22  of  1876,  and  since  then  every  person  above  the  age  of 
fourteen  years,  who  is  competent  to  give  evidence  in  any 
court  of  law,  is  competent  and  qualified  to  attest  the  execu- 
tion of  a  will ;  but  if  the  person  who  witnesses  a  will  is 
benefited  by  that  will,  then  he  forfeits  any  interest  or 
appointment  conferred  upon  him  by  the  will,  as  well  as 
any  interest  conferred  upon  his  wife,  or,  in  the  case  of  a 
woman,  upon  her  husband. 

It  will  therefore  be  noticed  that  the  Roman  law  adopted 
the  principle  that  a  person  who  could  not  make  a  will  could 
not  witness  one,  and  that  certain  specified  persons  could  not 
attest  a  will,  not  because  they  were  interested  in  the  will, 
but  for  other  reasons.  The  Roman-Dutch  law  took  over  the 
disqualifications  of  the  civil  law  and  added  to  them  certain 
other  persons,  because  their  testimony  as  interested  persons 
might  be  liable  to  suspicion.  If  the  will  was  signed  by  these 
persons  the  document  was  void  in  toto,  for  "documents  which 
are  not  executed  according  to  the  formalities  required  by  the 
common  or  statute  law  are  void,  even  though  the  omission 
is  of  a  trifling  nature"  (Wassenaar,  Prak.  Not.  c.  18,  n.  12). 
The  principle  adopted  by  the  colonial  statute  is  diametrically 
opposite.  The  document  remains  valid,  but  the  person  who 
testifies  to  the  document  loses  all  his  interest  therein.  This 
carries  out  to  the  fullest  extent  the  rule  of  the  civil  law; 
NulLus  idoneus  testis  in  re  sua  intelligitur  (D.  22,  5,  10). 

It  is  a  well-known  principle  of  the  Roman  law  that  the 
institution  of  the  heir  was  an  absolute  necessity  to  the 
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validity  of  the  will.  The  institution  of  the  heir  was  the 
caput  et  fundamentum  totius  testamenti.  This  rule  was  never 
adopted  in  the  Netherlands,  and  in  the  laws  of  many  places 
it  was  specially  laid  down  that  the  institution  of  the  heir 
was  not  necessary  to  the  validity  of  a  will.  From  this  it 
followed  that  a  person  could  die  partly  testate  and  partly 
intestate.  In  this  way  another  inroad  was  made  upon  the 
Roman  law,  for  by  that  system  if  two  or  more  persons  were 
instituted  heirs  for  a  certain  or  uncertain  part,  and  one  did 
not  succeed  to  the  inheritance,  then  the  other  took  the  whole 
estate  as  the  representative  of  the  deceased.  But  inasmuch 
as  by  Dutch  custom  a  person  could  die  both  testate  and 
intestate,  the  heir  who  has  been  instituted  to  a  definite  por- 
tion of  the  estate  succeeded  to  that  portion  and  to  no  more; 
and  if  the  succession  of  a  co-heir  who  had  also  been  instituted 
to  a  definite  portion  failed,  then  his  share  went  to  the  next 
of  kin.  By  the  Roman  law  a  person  could  not  be  instituted 
heir  ex  certo  tempore  vel  ad  cerium  tempus,  but  by  the 
customs  of  the  Netherlands  there  was  nothing  to  prevent 
such  an  institution.  Nor  did  the  Hollanders  take  over  the 
rule  that  the  testator  must  disinherit  those  children  who  are 
in  his  power  nominatim;  for,  as  we  have  seen,  the  peculiar 
power  of  the  Roman  father  was  never  recognised  by  the 
Germans.  A  father  could,  therefore,  pass  over  his  child  in 
silence,  and  yet  the  will  remained  valid  (Van  der  Keessel,  306). 
The  child  in  such  a  case  was  left  to  claim  his  legitimate  por- 
tion by  the  querela  inojjiciosi  testamenti.  For  the  same  reasons 
the  Roman-Dutch  law  rejected  the  pupillary  and  exemplary 
substitutions. 

We  see,  therefore,  that  a  great  deal  of  the  subtlety  of  the 
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Roman  law  relating  to  wills  was  done  away  with  in  Holland. 
This  arose  from  the  fact  that  the  idea  of  bequeathing  one's 
property*was  unknown  to  the  German  people,  and  therefore 
when  they  did  adopt  the  practice  of  making  wills  they  took 
over  such  portions  only  as  were  essential.  The  Roman  law 
itself  showed  them  how  this  could  be  done  in  a  way  far 
simpler  than  the  law  that  applied  to  the  ordinary  popula- 
tion of  the  Empire,  for  the  law  regarding  wills  had  been, 
even  before  Justinian's  time,  considerably  modified  with 
regard  to  soldiers.  The  Germans  of  western  Europe  were 
brought  in  contact  far  more  with  Roman  soldiers  than 
with  Roman  civilians,  and  so  they  became  better  acquainted 
with  the  simpler  form  of  Roman  will. 

Reservatory  and  Codicillary  Clauses.— There  are  two 
clauses  that  we  constantly  tind  in  our  wills,  which  have 
their  origin  not  in  the  Roman  law,  but  in  the  customs  of 
the  Netherlands.  I  refer  to  the  reservatory  and  codicillary 
clauses.  We  do  not  tind  any  mention  made  of  the  reser- 
vatory clause  in  the  Roman  law,  and  we  do  not  know 
precisely  at  what  time  the  clause  became  universal  in  the 
Netherlands.  It  was  not  introduced  by  any  special  enact- 
ment, but  its  use  gradually  spread  until  it  came  to  be 
regarded  by  custom  as  a  necessary  part  of  a  will.  Van 
der  Schelling  (Gescltied.  der  Notarissckap,  p.  239)  tells  us 
that  he  has  not  found  any  will  earlier  than  1349  which 
contains  the  reservatory  clause.  In  that  year  a  will  was 
made  at  Utrecht  with  the  clause  substantially  in  the  form 
we  know  it  to-day.  The  words  used  are :  Salvo  tamen 
mikl  jure  revocandi,  mutandi  et  disponendi  aliter  de  prae- 
missix  quamdiu  vitam  dtixero  in  humanis.  It  seems  dim'- 
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cult  to  assign  any  reason  for  the  introduction  of  this 
clause ;  for  the  testator,  according  to  the  civil  law  and 
according  to  all  the  German  Codes,  always  had  the  right 
to  alter  his  last  will  either  by  a  new  will  or  to  a  certain 
extent  by  codicil. 

In  the  fourteenth  century  it  does  not  appear  to  have  been 
the  practice  to  reserve  to  the  testator  the  right  to  alter  or 
add  to  the  will  either  upon  the  document  itself  or  upon  a 
separate  sheet  over  his  signature.  In  the  next  century, 
however,  the  reservatory  clause  was  considerably  amplified, 
and  in  a  will  of  1433  we  find  a  testator  instructing:  his 

O 

executors  not  only  to  carry  out  his  wishes  as  expressed  in 
his  will,  but  also  those  expressed  upon  any  document  signed 
by  him,  or  sealed  by  him,  or  executed  under  his  instruc- 
tions by  a  notary  or  some  other  trustworthy  person,  and 
that  any  such  document  should  be  regarded  as  having  the 
same  force  and  effect  as  if  it  formed  part  of  the  will. 

The  codicillary  clause,  or  salutary  clause,  as  it  is  often 
called,  was  introduced  into  Holland  some  time  prior  to  the 
fourteenth  century,  for  during  that  century  it  was  freely 
used  all  over  the  Netherlands.  In  the  will  of  1349,  men- 
tioned above,  the  words  of  the  codicillary  clause  are,  "  This 
is  my  last  will  and  testament,  .  .  .  and  if  it  be  not  valid 
as  a  testament,  I  desire  that  it  will  at  least  have  effect 
as  any  other  kind  of  testamentary  disposition."  Both  these 
clauses  were  of  extreme  importance  when  the  distinction 
between  wills  and  codicils  was  rigidly  attended  to.  If  the 
testator  forgot  to  put  in  a  reservatory  clause  he  could  not 
alter  his  will  by  an  informal  testamentary  instrument.  In 
1896  the  Supreme  Court  of  the  Cape  Colony  decided  that 
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unless  a  testamentary  instrument  purports  to  be  executed 
under  the  reservatory  clause,  it  will  not  be  valid  unless 
duly  witnessed  (Van  der  Wall  \.  Van  der  Wall's  Executors, 
13  S.C.  316).  Now,  however,  that  all  the  technical  distinc- 
tions between  wills  and  codicils  have  disappeared,  for  an 
heir  can  be  appointed  as  well  by  codicil  as  by  will,  it 
seems  difficult  to  understand  why  these  clauses  should  retain 
the  effect  which  they  had  in  olden  times;  one  would  have 
thought  that  cessante  ratione  cessat  lex. 


CHAPTER  IX. 
EXECUTORS. 

GROTIUS  does  not  treat  of  the  duties  of  executors,  but  as  we 
have  been  dealing  with  testaments  it  will  be  advisable  to 
consider  at  this  stage  the  history  and  development  of  the 
law  with  regard  to  executors.  Testamentary  executors  do 
not  occur  anywhere  in  the  Corpus  Juris.  The  idea,  how- 
ever, of  requesting  some  person  to  see  to  the  due  execution 
of  the  will  of  the  testator  seems  to  have  prevailed  in  the 
time  of  Justinian.  The  Emperor  Julian  in  one  of  his  decrees 
(C.  1,  3,  46)  states  that  if  a  dying  person  makes  a  disposition 
ml  pias  causas,  and  requests  the  bishop  to  see  that  his  wishes 
are  carried  out,  then  the  bishop  should  act  in  accordance  with 
these  instructions.  Here  we  have  the  idea  of  executorship  in 
a  crude  form.  The  passage  refers  to  a  charitable  gift,  and 
the  person  empowered  to  see  it  carried  out  is  an  ecclesiastic, 
and  so  far  as  we  know  the  appointment  of  executors  was 
confined  to  cases  of  this  kind.  There  may  have  been  execu- 
tors in  other  cases,  but  we  do  not  know  of  their  employment. 
The  early  German  Codes,  as  far  as  I  can  discover,  make  no 
mention  of  executors. 

In  the  middle  ages  it  became  the  custom  for  the  clergy, 
when  disposing  of  their  goods  by  will,  to  appoint  some  trusted 
friend  to  supervise  the  execution  of  their  wills  (Gliick,  vol.  34, 
p.  5).  This  was  done  in  order  to  prevent  the  bishop  from 
seizing  the  goods  of  the  deceased  for  such  purposes  as  he 
might  deem  fit.  The  Council  of  Cologne  in  1266  recognised 


EXECUTORS.  527 

the  custom,  and  decreed  that  every  cleric  had  the  right  of 
appointing  an  executor  to  supervise  the  execution  of  his  will 
and  the  disposition  of  his  property.  Any  person  other  than 
the  executor  who  interfered  in  the  matter  rendered  himself 
liable  to  excommunication.  When  there  was  a  charitable  gift 
in  the  will  the  request  was  generally  addressed  to  the  bishop. 
In  the  course  of  time  the  bishops  came  to  regard  it  as  their 
right  to  carry  out  the  wishes  of  the  testator  whenever  the 
will  contained  a  gift  ad  pias  causas,  and  in  this  way  the 
bishop  of  the  diocese  gradually  came  to  assume  the  functions 
of  an  executor  perpetuus  (Ritterhuisius,  ad  Nov.  p.  97, 
sec.  78). 

From  gifts  ad  pias  causas  the  practice  gradually  spread 
to  other  cases,  and  as  a  rule  the  executor  remained  an  eccle- 
siastic. The  Canon  law  came  in  time  to  deal  Math  the  sub- 
ject, and  laid  down  certain  rules  which  executors  were 
required  to  follow.  They  were  obliged  (1)  to  make  an  in- 
ventory; (2)  to  sell  the  goods  by  public  auction;  (3)  to  pay 
the  testator's  debts ;  (4)  to  hand  over  to  the  Church  the 
legacies  due  to  it  pro  salute  aniinae ;  and  (5)  to  hand  the 
balance  over  to  the  heir.  This  procedure  was  adopted  mainly 
with  a  view  to  secure  bequests  made  to  the  Church  without 
the  outside  interference  of  laymen.  The  advantage  was  soon 
perceived  of  requesting  some  trusted  person  to  see  that  the 
heir  did  not  fail  in  his  duty  of  distributing  the  estate  in 
accordance  with  the  testator's  wishes. 

During  the  fourteenth  century  we  rind  in  Holland  nume- 
rous Latin  wills  in  which  executors  are  appointed  (Schelling, 
pp.  493  et  seq.).  Sometimes  he  is  called  executor,  sometimes 
testamentarius,  and  at  other  times  manufidelis.  In  one  ex- 
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tant  will  the  testator  appoints  his  executors  in  these  terms : 
8u_.os  executore*,  manufideles,  fideicomtnissarios  et  disposi- 
tore*  videlicet  Jionestos  viros.  In  another  the  executors  are 
described  as  executores  manufideles  et  procuratores  in  rein 

suam. 

During  tlie  sixteenth  century  the  custom  of  appointing 
executors  was  already  fairly  general,  and  we  find  wills  both 
in  Latin  and  Dutch  in  which  the  appointed  executors  are 
requested  not  only  to  supervise,  but  also  activety  to  take 
part  in  the  distribution  of  the  testator's  assets.  Gudelinus, 
writing  probably  about  the  end  of  the  sixteenth  century, 
tells  us  that  it  was  a  custom  in  the  Netherlands  to  appoint 
executors,  and  where  no  executor  was  appointed  the  bishop  ex 
ofrcio  acted  as  executor  in  all  matters  relating  to  charitable 
gifts  (De  Jur.  Nov.  bk.  2,  c.  9,  in  Jin).  Whether,  however, 
the  bishop  had  the  right  to  act  in  other  matters  as  an 
executor  ex  leye  was  a  matter  of  dispute. 

The  ecclesiastics  claimed  the  right  to  act  as  legitimi  execu- 
tores  in  all  cases,  and  they  based  their  right  upon  the  fact 
that  the  execution  of  the  last  will  of  a  deceased  person  was 
in  itself  a  pia  causa,  and  that  it  was  therefore  their  peculiar 
Christian  duty  to  see  that  the  will  was  properly  carried  out. 
They  contended  that  the  execution  of  a  will  belonged  to  that 
class  of  case  where  the  Canon  law  should  be  preferred  to  the 
Civil  law.  It  was  also  manifest  that  they  did  not  always  act 
from  motives  entirely  disinterested.  Though  this  view  seems 
to  have  met  with  some  approval  in  the  southern  provinces 
of  the  Netherlands,  it  certainly  found  no  favour  in  Holland. 
After  the  establishment  of  the  Republic  this  view  was  not 
even  seriously  urged  so  far  as  I  am  aware. 
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Executors  were  therefore  introduced  by  no  special  law, 
but  in  the  course  of  time  came  to  be  recognised  by  cus- 
tom. It  was  usual  for  the  testator  to  request  some  person 
during  his  lifetime  to  act  as  his  executor,  and  because  the 
executor  was  a  creature  of  later  custom  and  not  of  the 
civil  law,  he  was  free  to  accept  or  reject  the  burden.  In 
this  respect  he  differed  from  the  tutor,  who  was  bound  to 
accept  the  tutorship  unless  he  could  plead  some  v,alid 
excuse  recognised  by  the  law.  There  was  no  law  which 
could  compel  an  executor  to  act  as  such  if  he  did  riot 
choose  to. 

In  the  early  wills  (fourteenth  and  fifteenth  centuries)  the 
appointment  of  executors  is  generally  found  at  the  head  of 
the  will,  and  the  executors  often  appear  and  declare  that 
the}'  will  undertake  the  duty  imposed  upon  them.  Some- 
times the  executor  seals  the  will  with  his  own  seal.  An 
executor  was  therefore  an  agent  appointed  by  the  testator 
during  his  lifetime  for  the  sole  purpose  of  seeing  that  his 
wishes  were  duty  attended  to  after  his  death.  The  Church 
stepped  in  and  framed  provisions  as  to  how  the  agent  was 
to  carry  out  his  mandate,  and  these  rules  were  gradually 
adopted  by  the  civil  courts.  Before  the  fifteenth  century 
executors  were  not  given  the  powers  of  assumption  and  sur- 
rogation  :  these  arose  at  a  later  date. 

During  the  sixteenth  century  the  custom  of  appointing 
executors  was  fairly  general,  and  during  the  seventeenth 
century  their  duties  were  so  clearly  established  by  custom 
that  they  came  to  be  incorporated  into  the  common  law  of 
the  country,  and  were  as  clear  and  well  defined  as  those  of 

the  heir  (Wassenaar,  N.P.  c.  18,  sees.   168  et  seq.). 

ii 
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From  what  has  been  said  it  is  manifest  that  the  law  of 
Holland  dealt  almost  exclusively  with  the  duties  of  the  testa- 
mentary executor.  At  the  same  time  there  is  some  proba- 
bility that  the  executor  dative  was  to  a  certain,  though  very 
•slight,  degree  also  known  to  the  law  of  Holland.  Voet  tells 
us  that  executors  were  sometimes  appointed  by  the  court  *ed 
potius  bona  her  edit  aria  per  executory*  aut  tutor  es  testament  o 
datoft,  vel  a  magistratu  dmidos,  administranda  sunt  donee 
•certum  fuit  posthumos  nullos  wisrituros  esse,  unless  indeed 
the  phrase  vel  a  magistratu  dandos  only  refers  to  the  word 
tutor es.  I  have  searched  all  the  authorities  known  to  me,  and 
nowhere  can  I  find  a  specific  case  where  an  executor  dative 
liad  been  appointed.  The  ecclesiastical  law  undoubtedly  did 
recognise  the  executor  legitimus,  and  it  is  quite  possible  that 
in  Holland  the  bishop  may  have  appointed  some  person  in 
his  stead  to  administer  the  gifts  ad  pias  cnusas.  Such  a  per- 
son would  have  been  an  "  executor  dative."  In  England  we 
know  the  ordinary  did  appoint  executors  dative  to  administer 
intestate  estates. 

In  the  powers  of  the  executor  legitimus  of  the  ecclesias- 
tical courts  we  have  no  doubt  the  germ  of  the  appointment 
of  an  executor  dative,  but  as  he  was  not  recognised  in  the 
province  of  Holland  he  could  only  have  supplied  the  idea 
•of  appointing  some  one  other  than  the  heir  to  administer 
intestate  estates.  The  name  executor  dotirus  is  no  doubt 
•derived  from  the  Canon  law,  where  it  is  used  to  distinguish 
the  person  who  administers  an  intestate  estate  from  the  exe- 
cutor testamentarius  and  the  executor  legitimus  or  a  lege 
constitutus. 

The  executor  dative,  as  we  know  him  in  South  Africa,  was 
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created  by  Ordinance  104  of  1833,  and  it  would  appear  as  if 
the  executor  dative  of  that  Ordinance  owes  his  origin  more 
to  English  than  to  Roman-Dutch  law.  The  practice,  however, 
of  appointing  officials  to  act  as  the  executors  of  persons  who 
died  without  wills  was  not  unknown  at  the  Cape  at  the  time 
of  the  English  occupation,  and  was  no  doubt  derived  from 
a  similar  practice  in  Holland.  Every  town  in  Holland  had 
its  Orphan  Chamber,  and  amongst  the  duties  of  the  Orphan 
Chamber  was  the  administration  of  intestate  estates  of  which 
the  heirs  were  minors.  At  the  Cape  the  Orphan  Chamber 
was  established,  according  to  Tennant,  in  1691  for  the  ad- 
ministration of  testate  and  intestate  estates  in  which  there 
were  minor  heirs  or  heirs  resident  abroad.  The  duties  of 
the  orphan  masters  were  constantly  revised  and  amplified. 

In  1803  were  drawn  up  (though  first  printed  in  1804)  a 
number  of  instructions  (of  which  I  have  a  manuscript  copy)  for 
the  administration  of  insolvent  as  well  as  of  intestate  estates. 
It  would  appear  from  these  instructions  that  the  Orphan 
Chamber  and  the  Desolcde  Boedelkamer  were  the  only  bodies 
who  administered  intestate  estates,  and  that  the  estate  was 
never  handed  over  to  a  kinsman  or  friend  of  the  deceased  in 
order  to  be  wound  up  by  him.  The  winding  up  and  adminis- 
tration of  an  intestate  estate  was  apparently  confined  to  the 
heir  and  to  officials  appointed  for  that  purpose.  Art,  3  of 
these  instructions  says :  "  The  orphan  masters  shall  as  a 
general  rule  take  charge  of  and  administer  the  estates  of  all 
persons  who  die  in  this  settlement  or  its  dependencies  and 
whose  heirs,  either  ex  testamento  or  nb  intestate,  are  minors 
or  absentees,  unless  the  Orphan  Chamber  has  been  specially 

excluded."      If    the    estate  was    found  to  be  insolvent  by  the 
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orphan  masters  they  handed  the  matter  over  to  another  official 
body  called  the  Desolate  Boedelkamer.  This  latter  institution 
had  charge  of  all  insolvent  estates,  all  estates  to  which  there 
were  no  heirs  ex  testamento  or  ab  intestato,  and,  lastly,  of  all 
estates  over  which  a  curator  had  been  appointed  (Instructie 
voor  Desolate  Boedels,  ch.  1,  art.  1).  Whenever  the  heirs,  either 
ex  testamento  or  ab  intestato,  refused  to  adiate  either  simpli- 
citer  or  under  benefit  of  inventory  or  refused  to  make  use 
of  their  jun  deliberationis,  then  the  creditors  could  apply  to 
have  the  estate  placed  in  charge  of  the  Desolate  Boedelkamer 
(ch.  2.  art.  10). 

It  would  therefore  appear  that  all  estates  ex  testamento- 
were  liquidated  by  the  testamentary  executors,  or,  if  there 
were  none,  by  the  heirs  and  then  administered  by  the  latter, 
If,  however,  the  heirs  were  minors  or  absentees  the  Orphan 
Chamber,  unless  special!}7  excluded,  took  charge  of  and  ad- 
ministered the  estate.  Should  it  happen,  however,  that  the 
heirs  repudiated  the  inheritance  the  Desolate  Boedelkamer  ad- 
ministered the  estate  for  the  benefit  of  the  creditors.  If  the 
inheritance  devolved  ab  intestato  the  legal  heirs,  if  majors,, 
took  charge  of  the  estate,  but  if  minors  the  estate  was  placed 
under  the  administration  of  the  Orphan  Chamber.  If  the 
estate  was  insolvent  it  was  handed  over  to  the  Desolate 
Boedelkamer,  Such  was  the  practice  until  1833,  when  the 
whole  administration  was  altered  into  the  system  now  in 
vogue  throughout  the  greater  part  of  South  Africa.  I  shall 
revert  later  on  to  the  change  which  was  then  introduced,  but 
in  order  to  appreciate  the  alteration  I  shall  first  deal  with 
the  duties  of  executors. 

The    duties   of    the   testamentary  executor   began  with   the 


EXECUTORS.  533 

death  of  the  testator  and  ended  when  the  estate  of  the  de- 
ceased was  liquidated  and  settled.  In  the  early  days  lie  was 
a  nudus  maudatarius,  whose  only  duty  was  to  see  that  the 
heir  carried  out  the  wishes  of  the  testator  ut  haeres  defuncti 
voluntatem  impleat  ei  petficiat.  He  did  not  so  entirely  take 
the  place  of  the  heir  that  he  acquired  any  real  right  by 
virtue  of  which  he  could  demand  to  be  placed  in  possession 
of  the  goods  of  the  deceased  (Schrassert,  vol.  3,  c.  102,  sec.  6). 
If,  however,  lie  was  entrusted  with  the  administration  as  well, 
his  powers  were  somewhat  greater.  In  this  case  he  was 
called  erffuijter,  and  then  per  omnia  repmesentat  pcrsotMut 
defuncti  ad  tempus  statttto  praefixum.  Gradually,  however, 
his  powers  and  duties  were  enlarged,  and  in  the  eighteenth 
century  they  may  be  roughly  said  to  have  been:  (1)  In  the 
presence  of  a  secretary  and  schepenen  or  of  a  notary  and 
witnesses  to  put  his  seal  to  all  the  rooms  and  coffers  of  the 
deceased;  (2)  to  see  to  the  burial  of  the  deceased:  (3)  to 
make  an  inventory  of  the  assets  of  the  deceased  ;  ^4)  to  pay 
all  debts  due  by,  and  to  receive  all  debts  due  to,  the  estate ; 
(5)  to  liquidate  the  estate  by  sale  of  all  such  property  as 
was  not  specially  disposed  of  by  will  ;  (6)  to  pay  out  to 
the  legatees  and  creditors  what  was  due  to  them;  and  (7)  to 
hand  over  the  balance  to  the  heir  (Kersteman,  vol.  1,  p.  128, 
sub  voce  Executenr}. 

The  executor  therefore  gradually  usurped  the  functions  of 
the  Roman  law  heir.  In  practice  the  executor  appointed  a 
notary  or  other  qualified  person  to  make  the  inventory,  to 
draw  up  any  deed  of  partition  that  might  be  necessary,  and 
to  frame  a  general  account  of  the  administration  of  the  estate. 
The  executor  was  also  entitled  to  incur  such  expenses  as  were 
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necessary  to  liquidate  the  estate.  Inasmuch  as  the  executor 
was  regarded  as  the  trusted  friend  of  the  deceased,  the  law 

^ 

did  not  require  him  to  pass  a  bond  of  suretyship  for  the  due 
administration  of  the  estate ;  but  if  he  abused  his  trust,  or 
acted  dolo  malo.  he  laid  himself  open  to  a  criminal  prosecu- 
tion known  as  raroof.  If  the  testator  appointed  two  or  more 
executors  conjunctim,  then  the  law  presumed  that  he  relied 
upon  their  joint  judgment  as  long  as  it  was  possible  for  them 
to  act  together,  and  therefore  they  had  to  perform  their  acts 
of  administration  in  conjunction  :  but  if  one  of  them  died  the 
survivor  was  entrusted  with  the  sole  management  of  the 
estate. 

It  was  often  very  inconvenient  for  an  executor  to  liqui- 
date an  estate  which  consisted  of  assets  scattered  over  the 
various  provinces.  Where  the  testator  appreciated  this  dif- 
ficulty during  his  lifetime  he  specially  provided  in  his 
will  that  the  executor  might  assume  some  definite  person 
to  act  with  him.  In  time  a  general  power  was  given  to 
the  executor  to  employ  an}'  person  or  persons  he  might 
think  necessary.  In  this  way  arose  the  powers  of  assump- 
tion and  surrogation  with  which  executors  were  usually 
clothed.  In  the  early  wills  these  powers  were  never 
given  to  executors  and  were  unknown  to  the  law  of 
Holland. 

This  was  the  law  with  regard  to  testamentary  execu- 
tors which  prevailed  at  the  Cape  during  the  first  quarter  of 
the  nineteenth  century.  There  may  have  been  some  special 
modifications  introduced  by  the  various  instructions  to  the 
orphan  masters,  but  materially  the  law  prevailed  as  above 
stated. 


EXECUTORS.  535 

In  1833,  b}'  Ordinance  104,  a  great  change  was  made 
in  the  relation  between  the  heir  and  the  executor,  and  also 
in  the  administration  of  intestate  estates.  As  we  have  seen 
above,  the  old  Roman-Dutch  law  placed  the  administration  of 
the  estates  of  deceased  persons  in  the  hands  of  the  heir. 
After  the  practice  of  appointing  executors  had  grown  into  a 
recognised  custom  the  most  important  duties  connected  with 
the  administration  of  estates  passed  from  the  heir  into  the 
hands  of  the  executor.  Towards  the  end  of  the  eighteenth 
century  there  was  a  growing  tendency  011  the  part  of  the 
testamentary  executor  to  usurp  the  functions  of  the  heir. 
This  usurpation  was  completed  in  the  Cape  Colony  by  fusing 
the  rights  and  duties  of  the  Dutch  executor  with  those  of 
the  English  executor  of  personal  estate.  According  to  the 
English  practice  the  personal  property  of  the  deceased  vests 
in  his  executor  upon  his  death,  but  the  executor  does  not 
become  the  administrator  of  the  estate  until  lie  is  armed 
with  letters  of  administration.  These  letters  of  administra- 
tion were  granted  before  1857  by  the  ecclesiastical  courts, 
and  are  now  granted  by  the  Probate  Division  of  the  High 
Court  of  Justice. 

The  English  practice  differed,  therefore,  considerably  from 
the  Roman-Dutch  practice  with  regard  to  the  administration 
of  estates  ex  testamento.  In  dealing  with  estates  ab  intestato 
a  statute  of  Edward  III  (31  Edw.  Ill,  c.  11)  provided  that 
where  a  person  died  intestate  the  ordinaries  should  depute 
the  next  of  kin  or  the  nearest  friends  of  the  deceased  to 
administer  his  personal  estate.  The  administrator  derived  his 
right  from  the  ecclesiastical  court,  and  that  right  only  vested 
upon  receipt  of  letters  of  administration.  Until  the  letters. 
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were  granted  the  intestate  estate  vested  in  the  judge  ordinary, 
and  now  vests  in  the  President  of  the  Probate  Division.  In 
the  administration  of  intestate  estates  the  difference  between 
the  Roman-Dutch  and  English  law  was  most  marked,  and 
the  English  procedure  was  infinitely  simpler  and  better. 
Ordinance  104  aimed  at  a  fusion  of  the  Dutch  and  English 

c* 

practice,  and  succeeded  in  establishing  a  simple  and  satis- 
factory system  of  administration. 

Just  as  the  ordinary  of  the  ecclesiastical  court  was  entrusted 
with  the  duty  of  looking  after  the  estates  of  deceased  persons, 
*o  Ordinance  104  conferred  upon  the  Master  of  the  Supreme 
Court  similar  duties.  If  there  was  an  executor  testamentary, 
then  the  Master,  by  granting  him  the  letters  of  administra- 
tion taken  from  the  English  practice,  recognised  him  as  the 
true  representative  of  the  deceased,  and  if  there  was  no  will 
the  Master  took  certain  prescribed  steps  in  order  to  enable 
the  nearest  friends  of  the  deceased  to  appoint  a  representative 
called  an  executor  dative.  After  letters  of  administration 
have  been  granted  either  to  the  executor  testamentary  or 
•dative,  the  whole  estate  of  the  deceased  vests  in  the  execu- 
tor. The  heir,  whether  cy.  icstamento  or  ab  intcstato.  therefore 
ceased  to  hold  the  important  position  he  held  under  the  old 
Roman-Dutch  law,  and  became  very  nearly  akin  to  a  legatee. 
The  administration  of  the  estate  is  no  longer  entrusted  to  his 

C5 

•care,  but  devolves  entirely  upon  the  appointed  executor,  and 
the  heir  is  consequently  no  longer  responsible  for  the  debts 
of  the  deceased  whether  he  adiates  or  not  (Oosthuysen  v. 
Oostliuysen,  Buch.  1868,  p.  63). 

If  the  heir  under  the  old  Roman-Dutch  law  adiated  and 
did  not  claim  the  benefit  of  inventory,  he  was  liable  for  all 
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the  debts  of  the  deceased.  In  1890  the  Supreme  Court  of 
the  Cape  Colony  was  called  upon  to  decide  whether  Ordi- 
nance 104  had  or  had  not  modified  this  rule  of  the  common 
law.  The  court  decided  that  the  law  had  been  altered  and 
that  the  heir  was  no  longer  liable.  Sir  Henry  de  Villiers  in 
the  course  of  the  judgment  said :  "  I  am  quite  satisfied  that 
whether  the  heir  be  sued  by  the  creditor  or  by  the  executor, 
he  stands  in  no  worse  position  than  an  ordinary  legatee  who 
has  received  his  legacy  from  the  executor.  Such  a  legatee 
may  be  liable  to  the  condictio  indebiti  at  the  suit  of  the 
executor  who  overpaid  him,  or  to  a  direct  action  for  a 
refund  at  the  suit  of  a  creditor,  but  beyond  what  he  has 
received  his  liability  does  not  extend"  (Fischer  v.  Liquidators 
of  Union  Bank,  8  S.C.  54).  Ordinance  104  gave  some  new 
rights  to  executors,  and  placed  upon  them  some  new  duties, 
but  on  the  whole  executors  retained  the  rights  and  duties 
which  they  had  under  the  common  law.  The  English  prac- 
tice which  was  taken  over  related  in  England  entirely  to 
the  personal  estate  of  the  deceased :  but  as  by  the  Roman- 
Dutch  law  no  distinction  was  drawn  between  the  adminis- 
tration of  real  and  personal  estate,  the  Ordinance  adopted 
the  same  procedure  whether  the  estate  consisted  entirely  of 
land  or  of  movable  property  or  both.  The  result  of  the 
change  has  been  somewhat  curious.  As  we  have  seen  above, 
the  origin  of  the  executorship  was  a  desire  to  provide  some 
person  to  see  that  the  heir  duly  administered  and  properly 
distributed  the  assets  of  the  deceased  :  whereas  now  the 
heir,  who  is  the  residuary  legatee,  has  in  his  own  interests 
to  see  that  the  executor  does  not  fail  in  his  duties  as  a  due 
and  proper  distributor  of  the  assets  entrusted  to  his  care. 
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Formerly    the    executor    looked    after   the    heir,    now    the    heir 
looks  after  the  executor. 

The    words    executor   and    administrator    are    so   constantly 
used    together    that   we    are    apt    to    forget    that    they   differed 
originally   very  considerably   with    respect  to   their    rights   and 
duties.      Moreover,  the  term  administrator   as  used  in  English 
law-books  is  not   the  same   person  as   our   administrator.      By 
the    term    '"executor"    the    Roman-Dutch    lawyers    meant    the 
person    appointed    by   the    testator    in    order    to    liquidate    the 
estate,  to  pay  the  debts,  call  in  all  moneys  due  to  the  estate, 
sell    the    goods,  pay   the   legatees,  and    hand    over  the   balance 
either   to   the  heir  or  to  some   other   person  mentioned   in   the 
will.      The  administrator    was    the    person    to    whom   the   exe- 
cutor  was  required    to    hand    over  the    assets  of   the   deceased, 
and    whose   duty    it    was    to    deal    witli   such  assets   according 
to  the  directions   of  the  testator.      In  most  cases  the  executor 
and  administrator   would  be  the    same    person,   but   sometimes 
they   were  different.      Suppose,   for    instance,  the    testator   had 
left    a    large    part    of   his   estate   under    a  fidei-commissinn,  in 
that   case   the   executor   would    liquidate    the   estate    and    hand 
over    the    property  subject   to  the    trust    to    the    administrator, 
who  would  collect  the  rents  or  other  revenues  and   pay  them 
cut  to  the  appointed  heirs  (Lybrecht,  vol.  1,  c.  30,  sec.  4).     In 
the   Canon    law  the  administrator  of  an    intestate    estate    was 
the  person  appointed  by  the  ordinary  or  executor  a  tege  con- 
xfittUti-H,  and    was   called   the   executor   dativus.      These    terms 
were    taken    over    by    the    English    law,   and   an   administrator 
was  an   executor  appointed   by   the  ordinary  to   represent  the 
intestate   estate  of  a  deceased  person.      Sir    Henry  de   Yilliers 
stated  the  distinction   very  clearly   in  Hiddiny/t    v.   Denyssen 
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et  al.  (8  8.C.  441),  in  the  following  terms:  "Some  confu- 
sion was  caused  through  the  introduction  of  English  legal 
phraseology  into  the  arguments.  The  English  '  administra- 
tor '  corresponds  to  our  '  executor  dative,'  our  ;  administrator ' 
corresponds  to  some  extent  to  the  English  '  trustee,' 
and  the  English  'executor'  corresponds  to  our  'executor 
testamentary.' ' 


CHAPTER  X. 
LAW  OF  INTESTATE  SUCCESSION. 

HAVING  touched  upon  the  principal  points  in  the  law  of 
testamentary  succession,  I  shall  now  consider  the  origin  and 
development  of  the  law  of  succession  ah  intestate.  There 
is  no  portion  of  the  Roman-Dutch  law  which  is  more  con- 
fusing to  the  student  than  the  law  of  intestate  succession 

o 

which  prevailed  in  Holland  and  the  neighbouring  provinces. 
Van  der  Vorm  in  his  Versterfrecht  deals  with  more  than 
thirty  different  forms  of  intestate  succession.  The  differences, 
it  is  true,  are  often  insignificant,  though  in  many  cases  they 
are  considerable. 

If  we  ask  ourselves  how  these  differences  arose,  a  little 
investigation  will  show  that  the  cause  is  to  be  sought  in 
the  fact  that  the  provinces  of  the  Netherlands  were  occupied 
by  Franks,  Frisians  and  Saxons,  and  that  each  of  these 
nations  left  behind  some  portion  of  its  law  of  intestacy. 
Not  only  did  the  Netherlands  start  with  at  least  three 
systems  of  intestacy,  but  no  section  of  the  people  rigidly 
adhered  to  any  one  system,  for  each  district,  nay,  almost 
every  town,  introduced  variations  in  the  law.  There  was 
no  general  law  of  succession  like  the  118th  Novel  of 
Justinian,  though  at  the  same  time  there  were  certain 
fundamental  principles  adopted  by  the  Germans,  and  these 
were  not  unlike  the  rules  of  the  Roman  law.  After  the 

almost    universal    reception    of    the    Roman    law    some    order 
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was  introduced  into  the  law  of  succession,  though  particular 
customs  survived  in  different  provinces. 

Hence  we  find  towards  the  end  of  the  sixteenth  century 
the  legislatures  of  the  various  provinces  were  anxious  to 
introduce  the  principles  of  the  118th  Novel  into  the  various 
systems  of  succession,  but  the  people  were  unwilling  to 
accept  the  Roman  law  in  its  entirety.  The  result  of  this 
was  a  compromise,  such  as  the  Intestate  Succession  Law  of 
1580.  I  shall  now  proceed  to  trace  as  briefly  as  possible 
how  we  in  South  Africa  came  to  adopt  the  law  of  intestate 
succession  which  prevails  in  all  the  colonies. 

In  very  ancient  times  the  Germans  had  no  legal  concep- 
tion of  individual  ownership  of  land.  The  ground  belonged 
not  to  the  individual,  but  to  a  group  of  persons.  This  idea 
of  joint  ownership  of  land  has  not  yet  died  out  even  in 
Europe,  for  common  ownership  of  land  prevails  to-day  in 
many  parts  of  Russia.  The  only  occupations  of  the  ancient 
Germans  were  fighting  and  agriculture. 

It  was  comparatively  late  in  the  histoiy  of  the  Germans 
that  they  lost  their  habit  of  migrating  from  one  part  of 
Europe  to  another.  A  people  with  such  nomadic  habits 
could  hardly  have  acquired  an  idea  of  individual  ownership. 
When  the  tribe  had  settled  for  a  time  in  a  particular  locality 
the  land  fit  for  ploughing  was  parcelled  out  to  the  various 
families,  and  the  head  of  each  family  administered  the  por- 
tion assigned  to  his  household.  When,  therefore,  the  head  of 
the  family  died  the  other  members  naturally  continued  to 
occupy  the  land  which  had  been  parcelled  out  to  them.  In 
this  way  the  children  of  the  deceased  house-father  came 
to  be  recognised  as  his  intestate  successors.  At  first  in  all 
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probability  the  daughters  were  not  recognised  as  having 
any  right,  and  the  sons  took  all  the  property. 

If  the  father  died  without  leaving  any  children,  his  wife 
was  not  considered  capable  of  looking  after  the  property. 
She  herself  was  regarded  as  a  minor,  in  mundio,  and  there- 
fore unfit  to  deal  with  her  husband's  land.  Hence  the  nearest 
male  relatives  of  her  deceased  husband  became  the  heirs  to 
the  property  (Schroder,  pp.  62,  27(3,  320,  717,  748:  Brissaud, 
pp.  1520  et  seq.\  If  the  father  of  the  deceased  was  alive, 
he  110  doubt  succeeded  to  the  land  and  took  charge  of  the 
widow.  If  he  were  dead  his  sons,  the  brothers  of  the 
deceased,  had  the  prior  claim. 

There  were  apparently  at  a  very  early  date  two  principles 
of  succession  recognised.  According  to  the  one,  women  were 
excluded  from  the  succession,  whilst  according  to  the  other 
their  rights  were  recognised.  Where  the  exclusion  of  women 
prevailed  the  mother  transmitted  no  rights  to  her  son,  and 
the  relatives  of  the  mother  had  consequently  no  claim  upon 
her  goods.  Where,  however,  the  woman  had  a  right  to 
succeed  to  the  property,  two  sources  were  recognised,  and  the 
property  was  divided  into  the  part  which  came  from  the 
father's  side  and  that  which  came  from  the  mother's  family. 
Hence,  according  to  the  customs  of  some  of  the  German 
nations  the  property  which  came  from  the  paternal  relatives 
went  back  to  them,  whilst  the  maternal  relatives  took  what 
had  come  from  the  mother's  side.  This  was  embodied  in 
the  maxim  Paterna  paternis  materna  maternis  (Brissaud, 
p.  1522). 

The  importance  of  these  customs  will  be  more  fully 
appreciated  when  we  come  to  deal  with  the  Aasdoms  and 


LAW  OF  INTESTATE  SUCCESSION.  543 

Schepenrloms  succession  of  the  Roman-Dutch  law.  We  see, 
therefore,  that  the  ancient  German  customs  provided  that 
the  goods  of  the  deceased  should  go  first  to  his  descendants, 
then  to  his  ascendants,  and  lastly  to  the  collateral  relatives 
in  the  family.  Although  this  was  the  general  principle  the 
details  of  the  law  of  succession  varied  considerably.  In  the 
succession  of  children  some  Codes  admitted  the  sons  and 
daughters  to  equal  shares,  whilst  others  preferred  the  sons 
to  the  daughters  (Hein.  Elem.  Jur.  frcnn.  bk.  2,  tit.  9, 
sec.  216). 

The  Salic  Franks  excluded  the  daughters  from  any  share 
in  the  immovable  property  (ibid.  sec.  219).  The  Ripuarian 
Franks  excluded  the  daughters  from  that  part  of  the  father's 
estate  which  he  had  inherited  from  his  ancestors.  In  dealing 
with  the  succession  of  ascendants,  the  Salic  and  Ripuarian 
Franks  called  the  father  and  mother  to  the  succession  of 
their  children  with  equal  rights,  whilst  the  later  Saxons 
preferred  the  father  to  the  mother.  When  we  come  to  the 
succession  of  the  collaterals  we  tind  the  greatest  diversity  in 
the  various  German  Codes  (ibid.  sees.  234  and  240).  There 
was  no  uniform  law  as  to  succession  per  stirpes  or  repre- 
sentation. The  Franks  and  Saxons  admitted  the  principle 
in  many  cases,  but  in  some  parts  of  the  Netherlands, 
e.g.  in  Utrecht,  it  was  not  introduced  until  the  sixteenth 
century. 

Many  of  the  peculiarities  of  the  old  German  Codes  are 
reproduced  in  the  Netherlands.  In  the  province  of  Holland 
and  West  Friesland  there  were  two  distinct  systems  of 
succession,  generally  known  as  the  Aasdoms  and  Schepen- 
doms  Recht.  And  as  it  is  from  these  two  systems  that 
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we  in  South  Africa  have  derived  our  law  of  intestacy,  it 
is  necessary  to  know  the  principles  of  these  modes  of 
succession  and  the  later  legislation  which  modified  them 
into  our  present  law. 

Grotius  (bk.  2,  c.  28)  deals  very  full}'  with  the  origin  of 
these  systems  and  the  districts  in  which  they  prevailed.  He 
tells  us  that  originally  the  province  of  Holland  and  West 
Friesland  was  divided  into  two  provinces.  The  northern 
province  was  more  inclined  to  adopt  the  Frisian  laws  and 
customs,  whilst  the  southern  province  preferred  those  of 
Zeeland.  The  northern  parts  therefore  followed  in  their 
law  of  intestate  succession  the  Jus  Frisicum,  whilst  the 
southern  parts  adopted  the  law  of  the  Salian  Franks.  The 
two  systems  came  in  course  of  time  to  be  known  as  the 
North  Holland  or  Aasdoms  Law,  and  the  South  Holland, 
Zeeland,  or  Schependoms  Law.  As  the  terms  "  Aasdom " 
and  "  Schependom "  are  frequently  used,  it  will  be  as  well 
to  get  an  accurate  idea  of  what  they  mean. 

The  term  "  Schependoms  Recht '  means  the  reckt  or  law 
prevailing  in  those  parts  where  the  schepenen  pronounce 
the  verdict  or  doem.  The  "  Aasdoms  Recht "  means  the 
recht  or  law  prevailing  in  those  parts  where  the  using 
pronounce  their  doems  or  judgments.  In  Friesland  law  was 
administered  by  a  kind  of  jury  system ;  the  judge  was  the 
schout,  and  the  jury  that  gave  the  verdict  was  called  the 
geburcn.  Now  the  a  sing  was  the  person  who  was  chosen 
as  foreman  by  the  geburen,  and  as  he  pronounced  the  verdict 
or  doem  of  the  jury  the  law  administered  in  Friesland  was 
said  to  be  the  asing-doems  reckt  or  Aasdoms  Recht. 

It   would  be  quite  out  of  our  province  to  discuss  in  detail 
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these  two  systems,  and  it  will  be  sufficient  to  point  out  their 
radical  differences.  The  rule  of  the  Schependoms  recht  was- 
Het  goed  moet  yuan  aan  de  zyde  daar  het  van  gekomen  is 
(Van  der  Vorm,  p.  29) — the  property  must  go  to  that  side 
whence  it  came.  Representation  ad  infinitum  was  also  a 
cardinal  principle  (Grotius,  2,  28,  6).  Since,  however,  it 
would  have  been  difficult  to  ascertain  with  certainty  from 
whom  the  property  came,  the  rule  of  the  Roman  law  was 
followed — Ad  ea  potius  debet  aptari  jus  quae  et  frequenter 
et  facile  quam  quae  perraro  eveniunt,  and  therefore  it  was 
taken  as  a  presumptio  juris  et  de  jure  that  the  property 
should  never  go  to  the  surviving  side  because  no  property 
of  the  survivor  had  to  be  distributed.  If,  therefore,  a  child 
dies  without  descendants,  and  there  is  one  surviving  parent, 
then  that  parent  does  not  succeed,  but  the  inheritance  will 
go  to  the  next  of  kin  of  the  deceased  parent,  i.e.  in  the  first 
instance  to  the  brothers  and  sisters  of  the  deceased.  If  both 
parents  are  dead  the  property  goes  to  the  four  quarters,  i.e. 
to  the  relations  of  the  four  grandparents. 

The  cardinal  principle  of  the  Aasdoms  law  was  Het  naaste 
bloed  erft  het  goed  (Van  der  Vorm,  p.  29) — the  nearest  blood 
relation  succeeds  to  the  property ;  but  the  jus  representa- 
tionis  was  not  admitted.  This  maxim,  however,  is  far  from 
correct,  for  a  grandchild  was  preferred  to  a  father.  It  must 
therefore  be  so  qualified  that  the  descendants  are  preferred 
to  ascendants  or  collaterals.  Inasmuch  as  these  two  systems 
started  with  such  different  principles,  when  we  come  to  the 
details  of  distribution  the  diversity  becomes  very  great. 

In  1580  the  States  of  Holland  attempted  to  bring  some 
uniformity  into  the  laws  of  intestate  succession,  and  a  law 
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was  promulgated  which  contained  to  a  great  extent  the  pro- 
visions of  the  Schependoms  recht,  but  also  took  over  some  of 
the  provisions  of  the  Aasdoms  recht  (art.  19,  G.P.B.  vol.  1, 
p.  335).  This  law,  on  the  whole,  met  with  the  approval  of 
South  Holland,  but  the  northern  portion,  and  especially  West 
Friesland,  could  not  be  persuaded  to  adopt  it,  more  especially 
as  by  their  Grondwet  they  could  not  be  compelled  to  admit 
any  change  in  their  ancient  laws  (Scheltinga,  <id  Grot. 
2,  28;  2). 

One  of  the  greatest  innovations  introduced  by  the  Ordi- 
nance of  1580  into  the  Frisian  law  of  North  Holland  was 
the  jus  representcitionis.  The  principle  of  representation  had 
always  been  familiar  to  the  Franks,  and  is  distinctly  laid 
down  by  one  of  the  capitularia  of  Childebert  (Hein.  bk.  2, 
sec.  228).  It  was  also  admitted  as  part  of  the  later  Saxon 
law  (ibid.  sec.  233).  It  apparently  never  formed  part  of  the 
Frisian  law,  and  was  certainly  not  the  law  of  Gelderland. 
The  law  of  Zeeland  and  South  Holland,  which  adopted  the 
Frankish  customs,  recognised  representation  in  the  Schepen- 
doms recht,  but  the  law  of  North  Holland  rejected  it  from 
the  Aasdoms  recht.  This  principle  Imd  in  all  probability 
been  taken  over  by  the  Franks  from  the  Lex  Romano,, 
where  it  was  a  recognised  rule.  The  Ordinance  of  1580 

o 

provided  that  representation  should  take  place  ad  infinitum  ; 
but  this  did  not  please  the  inhabitants  of  the  northern  parts, 
and  therefore  an  attempt  was  made  by  means  of  an  Inter- 
pretation Act  in  1594  to  remove  the  difficulties,  but  this  was 
of  no  avail  (13th  May,  1594,  G.P.B.). 

To  give  another  example  of  the  radical  difference  between 
the  Ordinance  of  1580  and  the  pre-existing  law :  If  there 


LAW  OF  INTESTATE  SUCCESSION.  547 

were  one  surviving  parent  and  brothers  and  sisters  of  the 
deceased,  then  the  old  Aasdoms  law  gave  the  whole  of  the 
deceased's  estate  to  the  surviving  parent,  as  the  nearest  in 
blood,  whilst  the  old  Schependoms  recht  divided  all  the  assets 
between  the  brothers  and  sisters,  to  the  exclusion  of  the  sur- 
viving parent.  The  Ordinance  of  1580  (art.  21)  gave  to  the 
surviving  parent  the  whole  estate  in  accordance  with  the 
Aasdoms  law.  This  greatly  displeased  the  inhabitants  of 
South  Holland,  who  were  willing  to  compromise,  but  were 
not  willing  to  accept  the  law  of  the  North  Hollanders  in 
its  entirety,  and  therefore  on  the  18th  December,  1599 
(G.P.B.  vol.  1,  p.  343)  a  new  Placaat  was  issued,  which 
met  with  the  approval  of  both  North  and  South  Holland, 
and  by  this  Placaat  the  law  of  intestacy  was  henceforth 
regulated. 

The  preamble  to  this  Placaat  states  that  inasmuch  as  the 
burgomasters  of  Harlem,  Leyden,  Amsterdam  and  other  towns 
on  the  east  side  of  the  Rhine  have  often  complained  that  the 
rules  of  succession  laid  down  by  the  Politique  Ordonnantie  of 
1580  differed  too  much  from  the  Aasdoms  recht,  to  which 
the  people  of  North  Holland  and  West  Friesland  were  deeply 
.attached,  and  inasmuch  as  it  is  impossible  to  frame  a  law  of 
succession  that  will  satisfy  both  North  and  South  Holland, 
therefore  the  States  of  Holland  and  West  Friesland  decree 
that  a  new  law  be  framed  applicable  to  the  districts  and 
towns  of  North  Holland  and  West  Friesland  named  in  the 
Ordinance. 

The  consequence  of  this  Placaat  was  that  there  was  one 
system  of  intestate  succession  in  South  Holland  and  some 
other  specially  named  towns  regulated  by  the  Political  Ordi- 
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nance  of  1580,  and  another  system  for  North  Holland  and 
West  Friesland  regulated  by  the  Placaat  of  1599.  As  an 
example  of  the  compromise  effected  by  the  Placaat  of  1599. 
I  shall  mention  the  case  before  alluded  to,  where  there  is  a 
surviving  parent  and  brothers  and  sisters  of  the  deceased. 
The  Schependoms  law  as  contained  in  the  Ordinance  of  1580 
was  rejected,  and  so  also  the  old  Aasdorn's  law,  and  a  course 
midway  between  the  two  was  adopted  by  which  the  surviv- 
ing parent  took  half  and  the  brothers  and  sisters  the  other 
half  of  the  intestate  estate.  The  effect  of  these  Placaats  was 
to  do  away  entirely  with  the  old  Aasdoms  and  the  old 
Schependoms  recht,  and  therefore  the  law  introduced  by  these 
new  statutes  was  known  respectively  as  the  New  Schepen- 
doms Redd  and  the  New  Aasdoms  RecJtt. 

This  was  the  state  of  the  law  in  Holland :  but  outside  of 
Holland  in  her  colonies  grave  doubts  arose  as  to  what  law 
should  be  applied  in  the  case  of  persons  resident  in  or 
journeying  to  or  from  the  East  and  West  Indies.  The  case  of 
the  West  Indies  was  first  dealt  with,  and  in  1629  the  States- 
General  passed  a  resolution  that  the  law  of  succession  as  con- 
tained in  the  Political  Ordinance  of  1580,  together  with  the 
customs  of  South  Holland  and  Zeeland,  as  being  the  best 
known,  should  be  henceforth  followed  in  the  possessions  of 
the  West  India  Company. 

In  1634  (G.P.B.  vol.  2,  p.  1322)  the  question  of  intestate 
succession  was  raised  before  the  States-General  with  reference 
to  a  person  who  died  in  India,  and  it  was  then  decided  that 
a  person  in  the  service  of  the  East  India  Company  was  con- 
sidered to  remain  a  citizen  of  the  place  where  he  had  lived 
in  Holland  before  he  went  to  India,  and  his  estate  was  to 
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be  distributed  in  accordance  with  the  laws  of  his  original 
domicile.  This  apparently  gave  rise  to  great  difficulties  and 
confusion,  and  therefore  in  1661  the  States-General  of  the 
United  Netherlands  devoted  their  attention  to  the  East  India 
Company,  and  an  Ordinance  or  Charter  was  passed  (G.P.B. 
vol.  2,  p.  2634)  of  which  the  following  is  an  abridgment:— 

The  States-General  proclaim  that  whereas  it  has  been  repre- 
sented to  them  that  it  is  advisable  to  pass  an  Ordinance 
establishing  a  fixed  law  upon  the  matter  of  the  intestate  suc- 
cession of  such  persons  as  die  either  when  resident  in  the 
East  Indies  or  when  on  their  way  thither  or  on  the  return 
journey,  and  whereas  the  Political  Ordinance  of  1580  has 
already  been  adopted  for  the  West  Indies,  where  it  has  become 
an  established  law,  therefore  they  decree  and  determine  that 
henceforth  the  intestate  succession  of  all  persons  dying  in  the 
East  Indies  or  on  the  journey  should  be  regulated  by  the 
provisions  of  the  Political  Ordinance  of  1580  and  the  amend- 
ment of  the  13th  May,  1594,  with  this  further  proviso: 
"  That  if  only  one  of  the  parents  of  the  deceased  be  alive, 
whether  mother  or  father,  then  the  surviving  parent  together 
with  the  brothers  and  sisters  of  the  deceased,  whether  of  the 
whole  or  the  half-blood,  together  with  their  children  and 
grandchildren  by  representation,  shall  be  called  to  the  succes- 
sion of  the  deceased  in  this  proportion,  the  surviving  parent 
whether  mother  or  father  shall  take  one-half  and  the  brothers 
and  sisters  and  their  children  and  grandchildren  shall  take 
the  other  half.  It  must,  however,  be  well  understood  that  in 
such  a  case  the  half  brothers  and  sisters,  their  children  and 
grandchildren,  must  be  the  descendants  of  the  deceased  parent. 
If,  however,  the  deceased  has  left  no  brothers  and  sisters, 
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but  brothers'  and  sisters'  children  or  grandchildren,  then  these 
children  and  grandchildren  succeed  per  representationem  to- 
gether with  the  surviving  father  or  mother  to  one-half  of 
the  deceased's  estate.  If  there  are  no  brothers,  sisters,  or 
brothers'  or  sisters'  children  or  grandchildren  living,  then 
the  surviving  father  or  mother  succeeds  to  all  the  goods  of 
the  deceased  in  preference  to  any  collateral ;  but  if  there 
should  be  any  immovable  property,  land  or  houses  in  the 
estate  of  the  deceased,  then  the  law  of  the  province  or  place 
where  the  immovable  property  is  situated  shall  be  followed 
with  regard  thereto." 

In  this  Placaat  the  States-General  make  special  mention 
of  all  lands,  towns  and  people  in  the  East  Indies,  but  do  not 
in  any  way  refer  to  the  Cape  Colony  or  other  dependencies 
of  the  East  India  Company.  In  Berbice  and  the  island  of 
St.  Eustatius  the  same  law  was  applied  that  obtained  in  the 
East  Indies,  but,  strange  to  say,  in  Surinam  and  in  Curasao 
the  Aasdoms  law  was  adopted  as  contained  in  the  Placaat  of 
1599. 

The  Ordinance  of  1661  does  not  mention  the  Cape  settlement, 
which  was  then  very  recent,  and  no  doubt  persons  who  died 
there  in  the  early  days  were  considered  in  the  same  light  as 
those  who  died  on  the  voyage.  Later  on,  however,  the  settle- 
ment became  considerable,  and  then  no  doubt  some  definite 
system  of  succession  must  have  been  adopted.  Tennant  in 
his  Notary's  Manual  (7th  ed.  p.  168)  tells  us  that  the  ad- 
ministration of  intestate  estates  at  the  Cape  of  Good  Hope 
was  vested  in  the  Orphan  Chamber.  In  1714  the  Orphan 
Chamber  had  a  difficulty  with  regard  to  succession,  and  asked 
the  Governor  to  furnish  it  with  instructions  for  the  distribu- 
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tion  of  the  estates  of  intestate  orphans.  Tennant  does  not 
tell  us  why  the  Orphan  Chamber  had  the  difficulty,  nor  does 
he  say  that  the  difficulty  arose  out  of  the  interpretation  of 
the  Ordinance  of  1661.  The  Governor  in  Council  did  not  clear 
up  the  special  difficulty  submitted,  but  passed  a  resolution 
directing  the  Orphan  Chamber  in  future  to  follow  the  Placaat 
of  1580  and  the  Interpretation  Ordinance  of  1594. 

According  to  Tennant  no  mention  was  then  made  of  the 
Ordinance  of  1661  applying  to  the  East  Indies,  nor  does  he 
tell  us  when  and  how  it  was  declared  to  apply  to  the  Cape 
as  well  as  to  India.  It  does  seem  strange  that  if  the  Ordi- 
nance applied  to  the  Cape  Colony  as  well  as  to  the  Indies 
that  the  Orphan  Chamber  should  have  had  the  difficulties  it 
had.  Moreover,  if  there  was  no  doubt  as  to  the  applicability 
of  the  Ordinance  of  1661,  why  did  not  the  Governor  refer  to  it, 
but  direct  the  Chamber  to  follow  the  Ordinances  of  1580  and 
1594  ?  The  more  so  because  the  Ordinance  of  1661  not  only 
refers  to  the  former  Ordinances,  but  introduces  something 
new.  It  is  true  Tennant  tells  us  (p.  166)  that  the  Charter 
of  1661  and  the  Ordinances  to  which  it  refers  establish  the 
order  of  succession  ab  intestato  at  the  Cape,  but  he  quotes  no 
authority  for  this  proposition.  In  RaubenJi-eimer  v.  Executors 
of  Breda  Sir  Henry  de  Villiers  makes  the  same  statement, 
but  the  only  authority  for  the  proposition  which  was 
quoted  by  the  Bar  or  by  the  Bench  was  the  Notary's 
Manual. 

It  may  of  course  be  correct  that  the  Ordinance  of  1661 
did  apply  to  the  Cape,  but  the  words  do  not  justify  that 
view,  for  the  Ordinance  says  that  it  shall  apply  "to  all  lands, 
towns  and  people  in  India,"  and  to  persons  dying  on  the  out- 
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ward  or  home  journey.  Nor  does  the  fact  that  the  Governor 
in  Council  in  1714  made  no  mention  of  the  Ordinance  of 
1661  tend  to  show  that  it  was  regarded  as  obtaining  at  the 
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Cape.  There  may  be  some  other  authority  for  the  statement 
that  the  Ordinance  of  1661  established  the  Cape  law  of  succes- 
sion. I  i-egret,  however,  that  I  cannot  give  it  here. 

In  1838  the  case  of  Spies  v.  Spies  (2  Menz.  476)  came 
before  the  Supreme  Court,  and  counsel  in  that  case  made  the 
following  admission :  "  That  by  the  Placaat  of  10th  January, 
1661,  the  law  of  North  Holland,  including  the  Political  Ordi- 
nance of  the  1st  April,  1580,  and  the  interpreting  Ordinance 
•of  13th  May,  1594,  was  made  the  law  of  this  Colony." 

It  was  assumed  after  that  date  that  the  law  of  North 
Holland,  that  is  to  say,  the  Aasdoms  recht,  was  the  law  of 
intestacy  in  the  Cape  Colony.  In  1880,  however,  the  ques- 
tion was  again  raised  in  Raubenkeimer  v.  Executor*  of  Breda 
(Foord,  111),  and  then  the  Supreme  Court  decided  that  the 
law  of  the  Cape  Colony  as  to  intestate  succession  was  regu- 
lated by  the  Ordinance  or  Charter  granted  by  the  States- 
General  to  the  East  India  Company  on  the  10th  January, 
1661.  The  law  of  the  Cape  Colony  is  therefore  based  upon 
the  Political  Ordinance  of  1580  (which  is  not  the  law  of 
North  Holland),  upon  the  Interpretation  Ordinance  of  1594, 
and  upon  the  Charter  of  1661.  In  all  these  cases  it  has 
been  assumed  that  the  law  of  the  10th  January,  1661,  applied 
to  the  Cape  as  well  as  to  the  East  Indies. 

We  have  seen  that  in  Spies  v.  Spies  the  Court  decided 
that  the  intestate  law  of  the  Cape  Colony  was  the  law  of 
North  Holland,  i.e.  the  Aasdoms  recht.  In  Raubenheimer  v. 
Executors  of  Breda  the  Court  overruled  Spies  v.  Spies,  and 
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decided  that  the  intestate  succession  on  the  whole  is  regulated 
by  the  Politique  Ordonnantie  of  1580.  Now  this  Ordinance 
is  founded  upon  the  law  of  South  Holland,  that  is  to  say, 
upon  the  Schependoms  recht.  Article  19  of  the  Ordinance  of 
1580  provides  that  with  regard  to  the  inheritance  and  rights 
of  succession  the  States  abolish  and  annul  the  civil  law,  the 
customs  and  usages  in  the  said  territories  of  Holland  and 
Friesland  hitherto  in  existence  with  regard  to  the  rights  ab 
intestato  where  there  has  been  no  will  or  testament  with 
respect  to  allodial  and  immovable  property,  and  they  decree 
that  in  future  the  provisions  of  the  Ordinance  shall  be 
followed. 

Grotius  (2,  28,  27)  in  commenting  upon  this  article  says : 
"  If  any  cases  should  occur  which  are  not  clearly  provided 
for  they  will  have  to  be  decided  not  according  to  the  Roman 
law,  for  that  lias  by  the  above-mentioned  Ordinance  been 
abolished,  but  according  to  the  general  principles  which  we 
have  laid  down,  and,  moreover,  according  to  Schependoms  law 
wherever  the  same  used  to  obtain."  Later  writers  (Scheltinga, 
ad  Grot.  2,  28,  2:  Van  der  Vorm,  p.  49)  have  expressed  grave 
doubts  as  to  the  correctness  of  this  interpretation  of  Grotius, 
and  some  maintain  that  the  Roman  law  has  only  been  repealed 
in  so  far  as  it  is  in  conflict  with  the  provisions  of  the  Ordi- 
nance of  1580.  Voet,  however,  seems  to  approve  of  the  view 
expressed  by  Grotius  (Voet,  38,  17,  2ti). 

We  see,  therefore,  that  the  law  of  intestate  succession  of 
the  Cape  has  its  origin  in  the  old  Frankish  law  of  succession, 
but  that  this  old  law  was  considerably  modified  by  the  prin- 
ciples of  the  Frisian  laws  as  contained  in  the  Aasdoms  recht ; 
whilst  the  Lex  Romana,  as  part  of  the  ancient  customs  of 
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both  Frisians  and  Franks,  modified  the  German  law  of  in- 
heritance to  a  considerable  extent.  The  law  of  intestate 
succession  is  therefore  an  excellent  example  to  show  us  how 
necessary  it  is  to  understand  the  history  of  the  Roman-Dutch 
law  in  order  to  appreciate  the  links  of  that  historical  chain 
which  binds  us  so  indissolubly  to  the  remote  past  of  that 
race  from  which  both  Dutch  and  English  are  sprung. 


CHAPTER  XL 
SUCCESSION  OF  FISCUS. 

THE  early  Germans  in  all  probability  knew  nothing  about 
inheritances  reverting  to  the  chief  upon  the  failure  of  near 
relatives.  The  succession  of  the  Fiscus  was  taken  over  from 
the  Roman  law,  and  was  well  recognised  in  West  Friesland 
in  12-S!).  It  would  appear  that  the  Fiscus  could  claim  if 
there  were  no  relatives  nearer  than  the  fourth  degree, 
Grotius  was  of  opinion  that  by  the  Roman  law  the  Fiscus 
took  the  inheritance  if  there  were  no  relatives  nearer  than 
the  tenth  degree,  and  therefore  he  regards  this  as  the  Roman- 
Dutch  law  (2,  30,  1).  Voet  and  Van  der  Keessel  show  that 
Grotius  made  a  mistake,  and  that  though  his  proposition 
might  have  been  true  for  the  older  Roman  law,  it  was  not 
true  as  regards  the  law  at  a  later  period.  They  therefore 
reject  Grotius'  limitation  to  the  tenth  degree.  Van  der 
Keessel,  moreover,  tells  us  that  the  Supreme  Court  in  1622 
decided  that  there  existed  no  limit  to  the  right  of  succession 
(Thes.  364). 

The  Roman  law  by  the  edict  unde  vir  et  uxor  allowed 
one  spouse  to  succeed  to  the  goods  of  the  other  where  the 
deceased  had  left  no  relatives,  but  Grotius  tells  us  that  such 
rights  of  succession  ab  intestato  were  never  recognised  in 
Holland.  It  has  been  pointed  out  by  several  writers  that 
this  statement  is  too  general,  and  that  the  exclusion  of  the 

spouse    was    not   the    practice    where    the    Aasdoms    law    pre- 
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vailed.  The  Schependoms  law  did,  however,  exclude  the 
spouse,  and  if  by  the  Politique  Ordonnantie,  art.  19,  the 
Roman  law  is  entirely  excluded,  then  it  would  appear  that 
in  South  Africa  also  the  Treasury,  and  not  the  surviving 
spouse,  would  be  entitled  to  the  bona  vacantia. 

Another  ground  of  forfeiture  to  the  Crown  was  the  failure 

o 

on  the  part  of  relatives  to  claim  their  inheritance  within  a 
year  and  a  day.  This  seems  to  have  been  a  custom  pretty 
widespread  in  Holland,  though  it  was  never  admitted  in 
Utrecht.  In  the  latter  place  the  Crown  could  only  step  in 
after  the  lapse  of  the  third  of  a  century. 

By  the  Cape  Ordinance  105  of  1833,  sec.  36,  all  inherit- 
ances not  claimed  within  forty  years  are  forfeited  to  the 
Crown.  Our  present  law  in  the  Cape  Colony  is  therefore 
far  more  liberal  than  the  law  of  Holland. 


CHAPTER  XII. 

SUCCESSION    "AB   INTESTATO "   AS   REGARDS 
ILLEGITIMATE  PERSONS. 

THE  law  with  regard  to  the  succession  of  illegitimate  per- 
sons in  the  time  of  Grotius  was  as  follows :  An  illegitimate 
person  was  just  as  much  his  mother's  heir  as  her  legitimate 
offspring.  When  an  illegitimate  child  died  and  left  no 
descendants  his  mother,  if  alive,  took  nothing,  but  if  she 
were  dead  the  estate  was  divided  into  two  parts,  the  one 
half  going  to  the  Crown  and  the  other  half  to  her  nearest 
relatives ;  if,  however,  the  child  was  born  ex  proliibito  con- 
cubitu,  the  whole  inheritance  went  to  the  Crown  (Grotius, 
2,  31,  4). 

The  origin  of  this  law  is  to  be  sought  partly  in  the  Roman 
law  and  partly  in  that  modification  of  the  Lex  Romana  which 
had  been  adopted  by  the  Germans.  The  German  law  un- 
doubtedly excluded  illegitimate  children  from  succeeding  to 
their  father  (Hein.  Elem.  Jur.  Germ.  bk.  1,  p.  156).  Unlike 
the  Roman  law,  the  Germans  made  no  difference  between 
naturales  liheri  and  spurii.  This  rule  was  universally  fol- 
lowed in  Holland,  so  that  nowhere  in  Holland  did  the  illegiti- 
mate child  succeed  to  the  goods  of  his  father.  With  regard, 
however,  to  the  intestate  estate  of  the  mother,  the  law  of 
Holland  in  very  earl}'  times  adopted  the  maxim  Een  wyf 
maakt  geen  bastaard  (Matthaeus,  Paroem.  1,  4,  8),  and  there- 
fore the  illegitimate  children  succeeded  to  the  estate  of  their 
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mother  even  though  she  had  legitimate  offspring.     The  illegiti- 
mate succeeded  in  the  same  way  as  the  legitimate. 

When,  however,  we  come  to  consider  the  succession  of 
the  mother  to  the  goods  of  her  illegitimate  child,  we  shall 
find  that  different  rules  prevailed  at  different  times.  In  the 
early  days  of  the  counts  the  mother  did  not  succeed  at  all 
to  the  property  of  her  illegitimate  child,  for  the  whole  estate 
went  to  the  count.  Gradually,  however,  various  handvesten 
allowed  the  mother  to  succeed  to  some  portion,  and  usually 
one-half  went  to  the  mother,  whilst  the  count  took  the 
other  half.  Later  on  several  towns  obtained  the  privilege 
of  allowing  the  mother  to  succeed  to  the  whole  of  her 
illegitimate  child's  estate.  Grotius,  however,  did  not  recog- 
nise this  change  in  the  law,  for  he  held  that  in  no  case 
could  the  mother  or  her  relatives  succeed  to  the  whole. 

Later  writers  have  pointed  out  that  though  this  may 
have  been  the  Schependoms  law,  it  never  was  the  Aasdoms 
law,  for  there  the  rule  prevailed,  Het  naaste  bloed  erft 
het  goed.  If  the  mother  be  not  dead,  then  according  to 
Schependoms  law  the  property  must  go  whence  it  comes, 
and  as  it  cannot  come  from  a  living  person  the  mother 
and  her  relatives  are  excluded.  Now  inasmuch  as  the  law 
did  not  recognise  the  father,  the  goods  were  boiM  vacantia, 
and  so  reverted  to  the  Crown.  If,  however,  the  mother 
was  dead,  then  her  relatives  would  be  entitled  to  one-half, 
and  the  other  half  would  go  to  the  Crown  as  taking  the 
place  of  the  father. 

Blondeel,  in  his  Vei'handelingen  over  Van  der  Vomit 
Versterfrecht  (p.  237),  discusses  the  whole  question  and  adopts 
the  view  of  Van  der  Vorm  that  the  mother  should  succeed  if 
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she  is  alive,  and  that  the  mother's  relatives,  and  not  the 
Fiscus,  should  take  the  whole  property  if  she  herself  had 
predeceased  her  illegitimate  child.  The  whole  discussion  shows 
how  much  more  humane  men  had  grown  since  the  time  of 
Grotius.  In  one  respect,  however,  the  law  remained  as  harsh, 
cruel  and  barbarous  as  it  was  in  the  seventeenth  century. 
Unfortunate  children  born  ex  prohibito  concubitu  or  ex  dam- 
nato  coitu,  as  the  canonists  say,  were  wholly  cut  off  from 
the  inheritance  of  their  parents,  and  if  such  children  died 
without  having  disposed  of  their  property  the  Crown,  and 
not  the  parents,  was  entitled  to  the  succession.  Some 
writers  go  so  far  as  to  class  among  these  unfortunates 
the  offspring  of  a  married  man  and  an  unmarried  woman. 
The  origin  of  this  harsh  law.  which  visits  the  sins  of  the 
parents  upon  the  children,  is  to  be  found  in  the  Code  of 
Justinian  (C.  5,  5,  6). 

The  Emperors  Arcadius  and  Honorius  deprived  the  off- 
spring of  an  incestuous  union  of  all  right  to  succeed  to  their 
mother ;  Justinian  went  further  and  deprived  them  even  of 
aliment.  The  law  of  Holland  took  over  the  Roman  law  with 
all  its  cruelty,  and  cut  off  the  child  born  in  incest  from  the 
succession  to  its  mother's  estate.  It  is  difficult  to  see  any 
reason  for  this  law,  and  its  inhumanity  seems  revolting  to 
modern  ideas.  I  can  understand  a  provision  whereby  the 
parents  are  deprived  of  enjoying  the  estate  of  the  child, 
but  why  the  child  born  of  incest  should  not  succeed  to  its 
mother's  estate  like  any  other  illegitimate  child  I  fail  to 
appreciate. 


CHAPTER  XIII. 
SERVITUDES  AND  EMPHYTEUSLS. 

Servitudes. — Our  law  regarding;  servitudes  is  based  almost 
entirely  on  the  Roman  law.  The  influence  of  German  cus- 
toms on  this  branch  of  our  law  is  extremely  small.  During 
the  middle  ages  the  Germans  introduced  servitudes  which 
were  hardly  known  to  the  Roman  law,  as,  for  instance,  where 
my  slave  had  to  work  so  many  days  for  my  neighbour :  where 
I  had  to  put  my  sheep  in  my  neighbour's  fold  so  that  he 
might  acquire  the  manure :  where  I  was  obliged  to  grind  my 
corn  at  my  neighbour's  mill  or  buy  my  beer  from  his  brewery. 
Many  of  the  German  servitudes  consisted  not  only  in  patiendo, 
but  also  in  faciendo :  this  was  the  case  with  the  rights  in- 
stanced above,  called  jura  bannaria.  These  rights  are  called 
servitudes  by  the  writers  on  German  customs  (e.g.  Strijkius 
and  the  author  of  the  Speculum),  though  the}'  do  not  conform 
to  the  Roman  law  definition  of  a  servitude  (Hein.  Jus.  Genn. 
ii,  sees.  37  and  38).  They  are  created  by  grant,  and  cannot 
be  acquired  by  prescription. 

Some  of  these  jura  bannaria  existed  in  the  Province  of 
Holland.  They  resembled  servitudes  in  so  far  that  the 
obligation  went  over  from  the  owner  of  a  property  to  his 
alienee.  Thus  if  I,  as  the  owner  of  Blackacre,  were  compelled 
to  grind  my  corn  at  the  mill  on  Whiteacre,  by  the  sale 

of   the    property    I    got    rid    of    the    obligation    as    far    as    I 
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myself  was   concerned,  but  the  new  owner  was   compelled  to 
o-rind   his  corn  at  the   mill    on   Whiteacre.      The   right,  there- 

~  o 

fore,  consisted  in  facieivlo,  whereas  the  Roman  servitude,  with 
perhaps  a  few  doubtful  exceptions,  consisted  in  patiendo. 

With  regard  to  the  constitution  of  servitudes,  Grotius 
simply  tells  us  that  they  are  created  by  grant  and  subse- 
quent sufferance  (Grotius,  Intro.  2,  36,  2).  He  draws  no 
distinction  between  the  Roman  law  and  the  Roman-Dutch 
law  upon  this  point.  Groenewegen,  however,  in  his  note  on 
Grotius  as  well  as  in  his  De  Legibus  Abrogates  (Inst.  2,  3, 
ult.}  points  out  that  the  constitution  of  servitudes  in  Holland1 
differed  from  that  adopted  by  the  Roman  law.  Servitudes 
wrere  placed  by  the  Hollanders  under  the  same  category  as 
alienations  of  immovable  property,  and  as  the  latter  could 
not  be  effected  so  as  to  prejudice  third  parties  except  before 
the  judge  of  the  place  where  the  immovable  was  situated1 
(corf tin  lege  loci},  it  followed  that  a  servitude  affecting  land 
could  not  be  created  so  as  to  bind  third  parties  unless  re- 
gistered before  the  judge  of  the  place  where  the  land  was 
situated. 

As  far  as  I  know,  there  are  no  special  placaats  which 
provide  for  the  registration  of  servitudes,  nor  are  there  any 
special  provisions  in  the  Placaats  of  1529  or  1598  relating  to 
servitudes.  The  practice  of  requiring  servitudes  to  be  regis- 
tered is  apparently  due  to  an  extension  of  the  spirit  of  the 
placaats  by  analogy. 

The  Code  (4,  15,  7)  provides  that  where  a  testator  or 
where  the  law  prohibits  the  alienation  of  a  property  a  servi- 
tude could  not  be  imposed  upon  that  property.  It  was 
therefore  argued  that  where  the  law  prescribed  a  certain  pro- 
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•cedure  in  the  case  of  an  alienation  of  land  no  servitude 
•could  be  imposed  upon  that  land  except  in  the  same  way  as 
&n  alienation  was  effected.  This  was  apparently  the  view 
taken  by  the  Court  of  Holland  when  it  decided  in  1627  that 
the  grant  of  a  servitude  executed  underhand  or  before  a 
notary  and  witnesses  could  not  prejudice  the  grantor's  cre- 
ditors (Groen.  ad  Grot.  Intro.  2,  36,  I). 

The  principle  that  servitudes  must  be  registered  against 
the  title  of  the  praedium  serviens  in  order  to  bind  the  inno- 
cent purchaser  of  the  praedium  serviens  has  been  adopted  by 
the  courts  of  the  Cape  Colony  (Parkin  v.  Titterton,  2  Menz. 
296;  Judd  v.  Fouric,  2  E.D.C.  41).  In  the  Transvaal  pro- 
vision was  made  by  Law  3  of  1886  for  the  registration  of 
servitudes  then  still  unregistered,  and  future  servitudes  were 
declared  not  to  bind  third  persons  unless  registered.  Inter 
paries  a  servitude  would  appear  to  be  binding  even  though 
not  registered ;  nay,  the  courts  of  the  Cape  ColoYiy  have  gone 
so  far  as  to  hold  that  if  a  person  purchases  land  with  the 
knowledge  of  an  unregistered  servitude  the  person  in  whose 
favour  the  servitude  is  created  can  compel  the  purchaser  to 
allow  its  registration  (Richards  v.  Nash,  1  S.C.  312).  The 
decision  in  this  case  is  based  on  Le  Neve  v.  Le  Neve,  the 
leading  English  case  on  the  doctrine  of  notice.  It  lias  been 
doubted  whether  this  doctrine  is  applicable  to  a  person  who 
buys  land  with  notice  of  a  servitude  verbally  created  infer 
paries,  but  not  registered  coram  lege  loci  (vide  judgment  of 
Shippard,  J.,  in  Judd  v.  Fourie,  2  E.D.C.  pp.  65  et  seq.). 

It  is  unnecessary  to  consider  the  particular  servitudes 
mentioned  in  the  text-books,  as  they  are  all  based  iipon  the 
well-known  servitudes  of  the  Roman  law.  I  shall  conclude 
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this  chapter  with  a  few  remarks  on  some  passages  of  Grotius 
and  a  short  sketch  of  the  history  of  emphyteusis,  which  is 
classed  by  Grotius  under  servitudes.  Grotius  says  (bk.  2, 
c,  34,  sec.  21)  that  by  the  common  law  one  may  build  or 
plant  trees  on  his  own  land,  but  no  one  may  allow  his  trees 
to  overhang  the  ground  of  his  neighbour,  and  the  latter  may 
cause  the  overhanging  branches  to  be  cut  off  or  else  may 
gather  the  fruit  on  these  branches.  The  authors  of  the 
Rechtsgeleerde  Observation  point  out  that  this  is  not  wholly 
founded  upon  the  Roman  law,  but  owes  its  origin  to  certain 
keuren  and  customs  so  prevalent  in  Holland  that  Grotius 
calls  it  the  common  law.  By  the  Costumen  van  Rhynland  the 
owner  of  the  ground  over  which  the  branches  hang  may  cut 
them  down.  Other  keuren  require  the  owner  to  cut  them 
down  at  the  request  of  his  neighbour.  In  some  towns,  again, 
the  owner  of  overhanging  trees  gets  half  the  fruit  and  his 
neighbour  the  other  half.  The  usual  custom,  however,  was  as 
stated  by  Grotius  (Reckts.  Obs.  vol.  3,  obs.  54). 

Emphyteusis.— The  contract  of  emphyteusis  (or  erfpacht- 
recht,  as  it  is  called  by  Dutch  writers)  has  its  origin  in 
the  Roman  law.  It  was  originally  the  form  of  contract  by 
which  municipalities  leased  their  lands  (D.  6,  3,  1 ;  Gai,  Inst. 
3,  145) ;  but  it  was  afterwards  adopted  by  other  corporations. 
Its  chief  feature  in  early  times  was  the  long  period  of  the 
lease,  often  extending  to  a  hundred  years.  Later  on  the 
emphyteusis  came  to  be  regarded  as  a  lease  of  land  in  per- 
petuo,  subject  to  the  payment  of  an  annual  rent.  Grotius  de- 
lines  erfpachtrecht  as  the  hereditary  usufruct  of  another's 
immovable  property,  subject  to  a  yearly  canon  or  quitrent 
(Grotius,  Intro,  bk.  2,  c.  40,  2). 
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Grotius  tells  us  that  according  to  the  Roman  law  an 
emphyteuta  or  quitrent  holder  could  not  alienate  his  right 
without  the  consent  of  the  owner,  though  the  property  could 
be  bequeathed  to  his  family,  but  that  by  the  Roman-Dutch 
law  this  was  not  the  rule.  Our  law  allowed  alienation, 
reserving  to  the  owner  a  jus  retract  us  (2,  40,  7).  In  most 
respects  it  was  considered  as  immovable  property.  The  erf- 
pacht  holder  had  the  utile  dominium  in  the  property  and 
the  right  of  vindication.  He  had  to  keep  the  property  in 
good  condition,  and  even  to  improve  it.  Failure  to  pay  rent 
for  three  years  enabled  the  owner  to  resume  possession. 

The  nearest  approach  to  emphyteusis  in  South  Africa 
were  the  leenitigs  plaatsen  created  by  the  old  East  India 
Company.  Plots  of  ground  were  originally  granted  merely 
for  the  temporary  use  of  squatters.  In  time  these  squatters' 
rights  were  converted  into  leenings  plaatsen,  subject  to  the 
annual  pa3<inent  of  a  certain  sum,  called  a  recognitie.  In 
other  words,  they  were  converted  from  a  mere  concession 
into  an  emphyteutic  lease.  The  issue  of  actual  titles  was 
apparently  delayed  until  1743.  In  1813  these  emphyteutic 
leases  were  converted  into  the  perpetual  quitrent  tenure 
which  we  know  to-day.  This  tenure  is  not  emphyteusis,  but 
is  a  special  kind  of  tenure  created  by  Sir  John  Cradock's 
proclamation  of  the  6th  August,  1813,  although  the  term 
perpetual  quitrent  might  lead  one  to  assume  that  the  tenure 
is  the  same  as  emphyteusis  (Maasdorp,  Institutes  of  Cape 
Law,  vol.  2,  c.  35). 

The  rules,  however,  which  applied  to  the  old  Dutch 
erfpaehten  do  not  apply  to  the  perpetual  quitrent  tenure  of 
the  Cape  Colony.  It  is  a  tenure  sui  generic  dependent  on 
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the  title-deed  and  on  Sir  John  Cradock's  Act,  though  in  its 
general  complexion  it  resembles  emphyteusis  (Stellenbosch  Divi- 
sional Council  v.  Mybwrgh,  5  S.C.  8 ;  Colonial  Government 
v.  Stephan  Bros.,  17  S.C.  393).  As  far  as  I  am  aware 
emphyteusis  or  erfpacht  proper  has  ceased  to  exist  in  South 
Africa. 


CHAPTER  XIV. 
OBLIGATIONS. 

Ix  the  preceding  chapters  I  have  attempted  to  show  that  the 
Roman-Dutch  law  is  the  outcome  of  German  customs  and 
Roman  jurisprudence.  It  is  but  natural  that  German  customs 
should  have  been  most  persistent  in  that  branch  of  law  usually 
called  Family  law,  and  that  in  those  divisions  of  law  where 
abstract  ideas  play  an  important  part  the  highly  developed 
Roman  jurisprudence  should  prevail.  When,  therefore,  we 
turn  from  Family  law  to  the  law  of  Obligations  we  necessarily 
find  that  its  fundamental  principles  have  their  roots  in  the 
Roman  law. 

In  the  time  of  Grotius  the  Dutch  people  understood  the 
principles  of  the  law  of  Obligations  almost  as  well  as  we  do, 
and  the  law  they  relied  upon  to  solve  their  difficulties  was 
the  law  of  the  Corpus  Juris.  This,  however,  had  not  always 
been  the  case,  for  there  was  a  time  when  the  Roman  law  of 
Obligations  was  not  understood  in  the  Netherlands.  German 

CT 

law  had  independently  developed  some  principles  of  the  law 
of  Contract,  and  after  the  revival  of  learning  the  Roman  law 
came  to  be  used  as  a  solvent,  so  that  though  the  bulk  of  our 
law  of  Contract  was  derived  from  the  Corpus  Juris  there 
was  still  a  good  deal  of  the  Germanic  element  to  be  found 
in  it.  When,  therefore,  we  step  aside  from  the  main  road 
of  fundamental  principles,  and  proceed  to  investigate  the  by- 
paths of  the  law  of  Contract,  we  find  that  German  custom 
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has  left  its  mark  in  that  division  of  our  law  as  well  as  in 
Family  law.  The  deviations  from  the  Roman  law  are  not 
so  great  and  so  noticeable  in  the  law  of  Obligations  as  they 
are  in  Family  law  or  in  the  law  of  Things ;  yet  they  do 
exist,  and  we  can  readily  discover  some  of  the  traces  of 
German  custom. 

In  dealing  with  the  law  of  Obligations  we  have  to  dis- 
tinguish between  a  promise  to  do  an  act  and  a  promise  which 
gives  rise  to  a  legal  obligation.  Promises  men  have  no  doubt 
made  to  each  other  in  all  ages,  but  the  promise  which  gives 
rise  to  a  legal  obligation  juris  vinculum  quo  necessitate 
adstringimur  aiicujus  solvendae  rei  is  only  found  when 
the  idea  of  State  control  has  been  well  developed.  Besides 
the  promise  to  pay  a  gambling  debt,  we  do  not  know  of 
an}*  promises  that  the  early  German  community  regarded 
as  specially  binding. 

Tacitus  certainly  believed  that  the  Germans  attached  a 
great  importance  to  a  promise.  He  tells  us  (Germ.  c.  24} 
that  they  played  dice  when  sober  as  a  serious  business,  and 
even  staked  their  liberty  upon  the  throw.  If  a  player  lost 
he  voluntarily  went  into  servitude,  and  patiently  allowed 
himself  to  be  bound  and  sold.  Tacitus  thought  this  a  bad 

O 

practice,  yet  he  adds  that  the  Germans  themselves  con- 
sidered it  an  honourable  thing  to  keep  their  promises  (est 
ea  in  re  pervicaciu — ipsi  Jidem  vacant ).  In  the  case  of 
wagers,  therefore,  the  Germans  recognised  that  a  promise 
seriously  made  should  be  scrupulously  kept.  But  Tacitus 
tells  us  that  the  Germans  regarded  it  base  to  violate  other 
promises  as  well,  and  that  they  thought  that  no  people  in 
the  world  were  superior  to  them  either  in  war  or  in 
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keeping   promises    (nidlos   mortalium  arm-is  a  lit    fide  ante  se 
•esse. — Tacit.  Annals  XIII,  c.  54). 

At  a  later  period  we  find  the  same  idea  of  the  sanctity 
of  a  promise  in  the  maxims  of  the  people,  e,<j.  ein  mann, 
€in  mann,  ein  ^vort,  fin  ivort.  Znzagen  macht  schidd 
{Hein.  Jus.  Germ.  bk.  2,  tit,  12,  sec.  337).  Heineccius 
•quotes  a  proverb  of  the  Saxon  law  to  show  their  respect 
for  a  promise :  Wer  etwas  borget  oder  gelobet  der  soil  es 
gelten  und  was  er  thvt  das  soil  er  stett  kalten  (He  who 
becomes  surety  or  who  makes  a  promise  must  carry  it  out, 
and  if  he  undertakes  to  do  a  thing  he  must  act  up  to  his 
undertaking).  The  Salic  law  had  a  chapter  de  eo  qwi 
fide  facia  alter i  debit-urn  reddere  noluit. 

The  Dutch  writers  of  the  sixteenth  and  seventeenth  cen- 
turies who  collected  the  old  German  laws  and  commented 
upon  them  constantly  refer  to  the  sanctity  of  the  old  German 
promise.  Zypaeus,  Gudelinus,  Grotius,  Groenewegen,  Vinnius 
and  Matthaeus  all  express  the  opinion  that  the  ancient 
Germans  attached  great  importance  to  their  promises.  The 
promise  was  usually  strengthened  by  the  grasp  of  the  hand 
<(manu  firmatio).  This  in  all  probability  was  connected  with 
some  old  religious  rite.  In  the  Lex  Baiuvariorum  (tit.  16) 
there  is  a  provision  that  if  several  witnesses  swear  to  a  fact 
they  must  give  each  other  in  turn  the  right  hand.  A 
promise  was  probably  regarded  as  something  sacred  to  the 
gods,  and  this  may  explain  why  the  Church  attached  such 
importance  to  the  fides  man  a  data.  We  see,  therefore,  that 
the  early  Germans  had  a  great  regard  for  a  promise,  and 
that  after  they  became  Christianised  the  promise  with  hand- 
shake was  regarded  as  a  solemn  obligation. 
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This  promise  was,  however,  different  in  character  from 
the  contract  or  obligatio  juris.  It  created  no  vinculum  by 
which  the  promissor  could  be  compelled  by  the  community 
to  carry  out  his  undertaking.  There  was  no  agreement 
which  could  be  enforced  by  the  judge.  It  was  only  after 
the  power  of  the  State  became  well  established  that  the 
specific  performance  of  a  promise  could  be  demanded.  In 
other  words,  the  power  of  judicial  execution  preceded  the 
idea  of  a  binding  contract.  Most  recent  German  writers 
.maintain  that  the  early  Germans  were  wholly  unacquainted 
with  the  consensual  contract,  and  that  they  only  knew  the 
so-called  "  real  contract,"  where  there  is  no  promise  to  do 
something  in  the  future,  but  where  the  whole  transaction  is 
•carried  out  at  once  (Schroder,  p.  283,  Heusler,  Inst.  2,  225). 

Exchange  is  probably  the  earliest  type  of  the  real  contract. 
If  an  ox  is  to  be  exchanged  for  three  sheep,  they  are  all  brought 
to  one  place,  and  the  owner  of  the  ox  then  hands  his  beast 
over  to  the  other  party,  who  in  turn  delivers  the  sheep. 
Here  the  whole  transaction  is  completed  at  once.  The  next 
step  is  probably  where  one  person  undertakes  to  deliver  to 
another  some  article  or  animal  at  a  future  time  in  exchange 
for  something  handed  over  at  the  present  time.  In  such  a 
case  many  investigators  think  that  the  transaction  was  carried 
out  by  the  debtor  handing  over  to  his  creditor  something  of 
greater  value  than  the  thing  to  be  delivered  in  fttturo.  The 
debtor  could  release  the  article  of  greater  value  by  delivering 
to  his  creditor  the  promised  thing.  The  object  given  as 
security  for  the  due  performance  of  the  contract  was  known 
as  vadium  (ivedde),  and  the  whole  transaction  may  be  called 
the  vadium  contract.  If  the  debtor  performed  his  contract 
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the  vadium  was  returned,  but  if  he  failed  to  carry  out  the 
agreement  within  a  specified  time  the  vadium  became  the 
property  of  him  to  whom  it  was  delivered.  If  the  value  of 
the  vadium  was  greater  than  that  of  the  promised  article, 
then  a  considerable  pressure  was  brought  to  bear  upon  the 
debtor  to  perform  his  contract.  In  this  way  the  vadium  came 
to  be,  as  it  were,  a  vinculum  juris  (Fock.  And.  0  mi-Ned. 
Burg.  Redd.  vol.  2,  p.  2). 

When  once  the  State  intervened  and  took  steps  to  carry 
out  a  solemn  promise,  the  vadium  came  to  be  regarded  as 
traditional  rather  than  as  necessary,  and  so  it  took  the  form 
of  the  festuca  or  rod.  The  symbol  sometimes  represented  the 
power  of  the  owner  over  a  thing  (e.g.  the  festuca),  whilst  at 
other  times  it  represented  the  thing  itself  (e.g.  a  clod).  Later 
the  vadium  dwindled  into  some  trilling  token  like  a  small 
coin,  and  became  similar  to  the  arrha  of  the  Roman  law 
(Schroder,  pp.  63,  289,  721;  Brissaud,  p.  1377).  During  the 
middle  ages,  before  the  Roman  law  of  Justinian  was  well 
understood,  a  legal  obligation  was  usually  rendered  binding 
by  the  fides  manu  data.  The  result  of  a  breach  of  such  an 
ao-reement  was  that  the  defaulter  was  declared  a  dishonour- 

^ 

able  perjurer.  Thus  Jan  van  Arkel,  for  not  carrying  out  an 
agreement,  was  declared  witteloes,  tronu'eloes,  eerloes  eride 

^^ 

meyneedich  (Van  Miens,  G.C.B.  3,  451).  The  next  step  was, 
apparently  in  order  to  give  a  greater  solemnity  to  a  contract, 
to  require  the  agreement  to  be  stated  before  a  judicial  officer. 
The  fides  manu  data  of  the  Church  became  the  ghewedde 

*t 

hunt  of  the  court  of  schout  and  schepenen.  The  following 
formula  was  used  at  Nijmwegen :  Nos  scabini  testamur  quod 
Jacobus  noster  concirl*  <l<-dit  wedde  ad  manus  Conradi, 
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Later  the  wedde  disappears,  and  the  formula  is :  Nos  scabini 
testamur  quod  constitutus  coram  nobis  talis  promisit 
ad  maims  talis,  &c.  (Fock.  And.  Oud-Ned.  Burg.  Redd. 
vol.  2,  p.  7). 

When  the  study  of  the  Roman  law  had  made  such  progress 
that  its  principles  were  well  understood  by  the  lawyers  of  the 
larger  towns,  and  its  rules  were  adopted  by  the  higher  courts, 
the  Germanic  forms  and  symbols  gradually  disappeared,  and 
the  law  of  Contract  in  the  Netherlands  became  almost  iden- 
tical with  that  of  the  Corpus  Juris.  The  tendency  to  deal 
with  contracts  on  the  basis  of  the  Roman  law  is  visible  in  the 
fourteenth  century,  whilst  the  fifteenth  century  saw  a  great 
advance  in  that  direction.  During  the  sixteenth  and  follow- 
ing centuries  Dutch  contracts  were  almost  entirely  interpreted 
according  to  the  rules  of  the  Roman  law,  and  their  binding 
effect  was  tested  exclusively  by  the  principles  of  that  system. 

We  tind,  therefore,  that  when  Zypaeus,  Gudelinus  and 
Grotius  have  to  expound  the  law  of  Obligations  they  refer 
not  to  German  customs,  but  to  the  law  of  Justinian.  At  the 
same  time  there  is  no  doubt  that  the  influence  of  German 
custom  had  not  entirely  disappeared.  Thus  it  was  a  maxim 
of  the  Roman  law  that  no  action  could  be  brought  on  an 
informal  contract — Ex  nudo  pacto  non  oritur  actio.  This  was 
not  the  principle  of  the  Roman-Dutch  law.  The  Hollanders 
adopted  the  view  of  their  ancestors,  that  a  serious  promise  was 
binding  and  that  legal  effect  should  be  given  to  it.  If  we 
accept  the  view  that  the  earty  Germans  attached  some  sanc- 
tity to  a  serious  promise,  or  even  if  we  admit  that  the 
lawyers  of  the  fifteenth  and  sixteenth  centuries  were  of 
opinion  that  the  customs  of  their  ancestors  regarded  the 
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promise  or  fides  manu  data  as  legally  binding,  then  we  can 
understand  how  the  Roman-Dutch  law  of  the  seventeenth  cen- 
tury came  to  adopt  the  maxim  Ex  nudo  pacto  oritur  actio. 

That  the  Dutch  writers  of  the  sixteenth  and  seventeenth 
centuries  thought  that  the  Germans  attached  the  utmost  im- 
portance to  a  promise  admits  of  no  doubt  whatever.  The 
authors  above  quoted  repeatedly  say  so.  This  view  was 
adopted  in  Germany  as  well  as  in  Holland.  Heineccius  says : 
"  The  Romans  considered  that  there  was  a  great  distinction 
between  pacts  and  contracts.  The  former  they  divided  into 
nada  and  non  niida,  and  these  last  again  into  legitima, 
praetoria  and  adjecta.  The  Germans,  however,  were  clearly 
ignorant  of  this  distinction,  and  they  attributed  no  less 
force  to  agreements  deliberately  made  than  did  the  Romans 
to  their  contracts  entered  into  with  due  solemnity "  (Hein. 
J-iiH.  Germ,  bk.  2,  tit.  12,  sec.  330). 

He  also  points  out  that  the  Romans  at  any  rate  were  of 
opinion  that  the  Germans  regarded  good  faith  as  a  part  of 
their  religion,  and  that  a  man  who  broke  his  word  was  con- 
sidered infamous.  Such  persons  were  known  as  schelmen, 
fkren  and  treu,  vergessene  leute.  He  shows  that  the  same 
principle  appears  in  many  of  the  German  Codes,  and  then 
sums  up  the  matter  in  the  following  terms:  "Pacts,  therefore, 
gave  with  the  Germans  not  only  an  exception,  but  also  a 
right  of  action,  unless  the  promissor  was  either  a  person 
who  could  not  bind  himself  or  unless  it  appeared  ex  ipso 
negotio  that  the  promise  was  merely  part  of  a  jest''  (ibid. 
sec.  340). 

This  was  the  view  taken  by  most  of  the  eminent  Dutch 
jurists  of  the  seventeenth  century.  Thus  Grotius  tells  us 
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that  in  his  time  this  principle  of  the  German  law,  that  a 
deliberate  and  serious  promise  must  be  performed,  was  part 
of  the  law  of  Holland.  His  words  are :  "  But  as  the  Germans 
from  times  of  old  esteemed  no  virtue  higher  than  good  faith, 
these  subtleties  were  not  adopted  by  them,  but  it  was  the 
rule  and  practice  that  all  promises  based  upon  any  reason- 
able ground  (redelyke  oorsaak),  in  whatever  terms  expressed, 
and  whether  the  parties  were  together  at  the  same  place  or 
not,  gave  a  right  both  of  action  and  of  exception "  (/??.sf. 
3,  1,  52). 

It  is  difficult  to  see  how  the  redelyke  oorsaak  of  Grotius 
and  the  causa  or  causa  legitima  of  those  writers  who  used 
the  Latin  language  can  mean  a  quid  pro  quo,  or  considera- 
tion in  the  sense  used  by  English  lawyers.  Those  writers, 
like  Grotius,  who  refer  to  the  good  faith  of  the  Germans  as 
the  stable  basis  of  their  contracts,  cannot  possibly  mean  by 
redclyke  oorzaak  or  causa,  a  quid  pro  quo,  for  if  they  did  it 
seems  inexplicable  why  thejr  should  have  wrapped  up  the 
matter  in  such  obscurity.  Grotius  says  in  effect  we  do  not 
require  the  formalities  of  the  Roman  law  in  order  to  establish 
a  contract,  for  we  attach  the  same  importance  as  did  the 
Germans  to  good  faith  :  all  we  require  is  that  there  shall  be 
some  good  ground  for  concluding  that  the  parties  really  in- 
tended to  bind  themselves  legally.  What,  then,  is  this  good 
ground  for  a  belief  that  the  parties  intended  to  bind  them- 
selves, other  than  the  fact  that  a  promise  was  made,  and  that 
seriously  and  with  the  deliberate  intent  that  it  should  be 
carried  out  ?  If  we  give  this  simple  and  ordinaiy  meaning 
to  redelyke  oorzaak  or  causa  we  can  understand  why  Grotius 
refers  to  the  German  custom  of  abiding  by  a  promise ;  but  if 
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we  give  to  these  woi'ds  a  meaning  similar  to  the  English 
consideration,  the  reference  to  the  good  faith  of  the  Germans 
seems  beside  the  mark  and  wholly  misleading. 

By  nudum  pactum  the  Romans  meant  an  agreement 
which  was  concluded  without  the  necessary  solemnities  which 
the  civil  law  required  for  a  valid  contract.  Consequently  the 
maxim  Ex  nudo  pacto  non  oritur  actio  meant  that  an  agree- 
ment which  was  not  made  with  due  solemnity  could  not  give 
rise  to  a  claim  in  a  court  of  law.  The  later  commentators 
gave  to  nudum  pactum  a  somewhat  wider  meaning,  and 
with  them  these  words  conveyed  the  idea  of  a  contract 
based  upon  the  agreement  of  parties  and  upon  that  alone 
(Voet's  Beginselen,  3,  14,  13).  Hence  when  Groenewegen 
and  others  use  the  phrase  Ex  nudo  pacto  oritur  actio  they 
mean  that  where  there  is  a  valid  agreement  between  two 
parties  there  is  a  contract  upon  which  an  action  can  be 
brought.  At  any  rate  from  the  thirteenth  century  onwards 
the  maxim  Ex  nudo  pacto  oritur  actio  meant  that  all  serious 
and  deliberate  agreements  could  be  sued  upon  even  though 
they  were  entered  into  without  any  formality.  Hence  the 
•Germans  could  not  have  required  any  consideration  in  the 
English  law  sense  of  the  term,  for  if  they  did  they  would 
have  required  some  formality  besides  the  mere  proof  of  the 
•contract. 

Heineccius,  who  reviewed  the  greater  portion  of  the  ancient 
•German  Codes,  nowhere  suggests  that  they  required  more  than 
a  bare  agreement  seriously  entered  into.  He  nowhere  suggests 
that  the  Germans  required  a  qu'id  pro  quo  in  order  to  support 
a  contract.  It  is  therefore  most  unlikely  that  Grotius,  who 
-appeals  to  the  respect  of  the  Germans  for  good  faith,  would 
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have  meant  by  redelyke  oorznak  anything  more  than  that 
there  was  some  serious  agreement  which  gave  rise  to  the 
contract.  Zypaeus,  a  contemporary  of  Grotius,  expressed  the 
same  view  that  no  formality  was  required  to  make  a  contract 
binding.  He  is  an  authority  for  the  law  of  the  southern 
States  of  the  Republic,  and  he  bases  his  opinion  upon  the 
Canon  law  and  quod  magis  fidei  datae  in  rebus  licitis 
habenda  sit  ratio  (De  Contrafienda  Stipulation?,  bk.  8). 
Gudelinus,  another  contemporary  of  Grotius,  expresses  the 
same  view,  and  also  bases  his  opinion  on  the  fact  that  the 
early  Germans  esteemed  good  faith  before  all  things  (1.  3> 
c.  5,  POTTO}. 

Vinnius  (ad  Inst.  3,  16,  1,  n.  4)  says  that  an  informal 
agreement,  provided  it  was  made  seriously  and  deliberately, 
gives  a  right  of  action,  and  he  attributes  this  change  either 
to  the  Canon  law  or  to  the  fact  that  the  ancients  regarded 
any  breach  of  promise  as  an  immoral  act.  Sire  hoc  ex  jure 
Pontificio,  ejusve  juris  interpretatione  invaluit  sive  ex  eo 
quod  posterioribus  saeculis  grave  visum  fuit  etiam  in  nudis 
pactis  Jidem  fallere.  Groenewegen  (ad  Cod.  2,  3,  10)  was  also 
of  opinion  that  an  informal  agreement  would  support  a  valid 
action,  moribus  nostris  ex  nudo  pacto  non  solum  exceptionem 
sed  et  actionem  competere  constat. 

Paul  Voet  (ad  Inst.  3,  14,  5).  the  great  commentator's  pater 
piae  memoriae,  is  also  of  opinion  that  the  law  of  Holland 
adopted  the  maxim  Ex  nudo  pacto  oritur  actio.  He  points 
out  that  in  Friesland,  where  the  Roman  law  was  more  rigidly 
followed,  the  maxim  of  the  civil  law,  Ex  nurlo  pacto  non 
oritur  actio,  was  the  practice.  He  attributes  the  practice  of 
Holland  to  the  customs  of  their  forefathers,  and  not  to  the 
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influence  of  the  Canonists.  The  fact  that  he  points  out  the- 
difference  between  the  law  of  Holland  and  of  Friesland  shows 
clearly  that  in  his  time  it  was  regarded  as  a  matter  of 
considerable  importance  that  no  formality  was  required  in 
Holland  in  order  to  make  a  contract  bindiuo1,  whilst  in 

o 

Friesland  a  mere  agreement  did  not  bring  with  it  a  right 
of  action. 

Jan  Voet  discusses  the  question  in  his  Beginselen  des 
Rechts  (bk.  3,  c.  14,  sees.  13  and  14),  and  tells  us  that  a 
nude  pact  is  one  which  depends  on  agreement  alone,  and 
that  such  a  nude  pact  has  the  same  effect  as  a  formal  con- 
tract provided  it  is  made  seriously  and  deliberately.  His 
words  as  given  in  the  Dutch  translation  of  the  Elementa 

~ 

Juris  are  as  follows :  Een  bloot  verdrag  is  het  ivelk  in  de 
bloote  en  enkele  paelen  'ran  een  overeenkomst  bestaet.  .  .  .  Het 
blijkt  al  eertyds  door  't  gebruAk  aangenomen  te  zijn  dat  ook 
uit  fen  bloot  en  enkel  verdrag  actie  gegeven  worde  zoo  dat 
een  verdrag  nu  de  kracltt  van  eene  toezegging  heeft :  laeten 
wy  ons  alleen  erineren  dat  ernstig  en  overdachte  en  nutte 
beloftert  >'an  de  onbedacJttzaeme  roekelooze  en  onnutte  (ivan- 
neer  iemant  niet  besluitenderwyze  zoo  ze  't  noeinen  nock 
ernstelyk  maer  of  verhaelen^  geiuyze  of  uit  boertery  en  ivat 
ander*  doende  iets  voorttoengt)  moeten  warden  onderscheiden ; 
dat  uit  die  alleen  niet  uit  deze  eene  rerbinbenis  en  actie 
geboren  wordt.  En  't  zelre  houdt  ook  het  Pauselyke  recht  uit 
drukkelyk  genow/  in.  En  wy  zien  insgelijks  de  meeste  andere 
hederisdaegs  weder  tot  de  een  vondigheid  van  't  recht  der 
volkcreii  gebracht  te  zijn.  This  little  work  of  Voet  wras  one 
of  the  principal  student's  text-books  in  the  eighteenth  century, 
and  is  quoted  very  freely  by  Lybrecht. 
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It  would  appear,  therefore,  that,  at  an}'  rate  during  the 
seventeenth  century,  such  authorities  as  Grotius,  Gudelinus, 
Zypaeus,  Groenewegen  and  the  two  Voets  were  of  opinion 
that  the  law  of  Holland  did  not  recognise  the  Roman  doc- 

r^ 

trine  that  some  formality  was  required  to  establish  a  con- 
tract, but  followed  the  practice  of  the  Germans  and  of  the 
Canonists,  and  only  required  (1)  consent;  (2)  a  voluntary  and 
deliberate  agreement :  (3)  persons  capable  of  contracting ;  and 
(4)  an  agreement  physically  possible  and  not  contrary  to  the 
moral  sense  of  the  community. 

Though  some  authorities  think  that  the  origin  of  the 
maxim  Ex  nudo  pacto  oritur  actio  is  to  be  sought  in  the 
Canon  law,  it  seems  to  be  more  probable  that  the  Canonists 
found  the  custom  prevalent  amongst  the  German  nations  of 
western  Europe,  and  incorporated  it  into  the  Canon  law  as 
part  of  the  jus  gentium  of  the  middle  ages.  Whether,  how- 
ever, the  later  Roman-Dutch  law  required  more  than  a  de- 
liberate agreement  is  a  question  which  still  forms  part  of  the 
jus  contr  over  sum  of  South  Africa.  If  we  regard  the  question 
from  a  purely  historical  standpoint  it  would  appear  that,  at 
a,i\y  rate  in  the  first  half  of  the  seventeenth  century,  there 
was  an  almost  unanimous  opinion  that  no  formality  (and 
therefore  no  consideration  as  required  by  English  law^  MTas 
necessary  to  enable  a  person  to  sue  upon  a  contract. 

Van  Leeuwen,  who  wrote  in  the  second  half  of  the 
seventeenth  century,  in  his  Censura  Forensis  (4,  2,  2)  seems 
to  be  of  a  different  opinion,  but  he  appears  to  stand  alone  as 
an  upholder  of  the  view  that  Ex  nudo  pacto  non  oritur  actio. 
Voet  (2,  14,  9),  referring  to  this  passage  of  Van  Leeuwen, 
says,  Lapsus  ergo  est  Simon  van  Leeutven  asserens  id  in  praxi 

MM 
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•quoque  receptum  esse  quod  ex  nudo  pacto  actio  tion  detur. 
Dekker,  Van  Leeu wen's  annotator  and  no  mean  lawyer,  also 
takes  pains  to  show  that  Van  Leeuwen  is  wrong.  It  is  also 
worth  noting  that  in  his  Roman-Dutch  Law,  a  later  work 
than  the  Censura  Forensis  and  more  exclusively  devoted  to 
Roman-Dutch  law,  there  is  no  such  statement  as  is  contained 
in  the  Centura  Forensis. 

If,  then,  we  accept  the  view  of  Grotius  and  Voet  as  a  fail- 
exposition  of  the  law  of  Holland  as  it  prevailed  in  the  seven- 
teenth century,  it  becomes  somewhat  difficult  to  see  when 
and  in  what  way  the  law  and  practice  of  that  time  was 
altered.  From  a  purely  historical  point  of  view  it  would 
therefore  appear  to  be  more  probable  that  the  Roman-Dutch 
lawyers  disregarded  the  formalities  of  the  Roman  law,  and 
adopted  the  simpler  rule  that  if  a  man  made  a  serious  and  a 
deliberate  promise  he  should  abide  by  it,  even  though  there 
was  no  consideration  for  the  promise  at  the  time  when  it 
was  made.  When  we  view  the  matter  from  an  ethical  stand- 
point, it  seems  to  require  a  great  deal  of  special  pleading  to 
enable  the  ordinary  man  to  see  why  a  promise  without  a. 
•consideration  should  be  less  binding  than  where  the  quid  pro 
•quo  is  a  peppercorn  or  a  mere  fanciful  consideration. 

In  the  Cape  Colony  the  Supreme  Court  in  a  series  of  de- 
cisions has  held  that  a  contract,  however  serious,  which  was 
not  based  upon  consideration,  could  not  be  sued  upon  ;  whilst 
the  present  Supreme  Court  of  the  Transvaal  as  well  as  the 
late  High  Court  and  the  Court  of  Ceylon  have  expressed  the 
opinion  that  consideration  is  not  necessary  to  uphold  a  serious 
promise,  and  that  therefore  the  maxim  Ex  nudo  pacto  non 
oritur  actio  is  not  a  maxim  of  the  Roman-Dutch  law.  (Cape 
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courts:  Louisa  v.  Van  den  Berg,  I  Menz.  472;  Jacobson  v. 
Norton,  2  Menz.  221 ;  Alexander  v.  Perry,  Buch.  1874,  p.  50 ; 
Malan  and  Van  der  Merwe  v.  Sec  retail,  Boon  cO  Co.,  Foord,  94; 
Colonial  Secretary  v.  Davidson,  Buch.  187*),  p.  131  ;  Tembu  v. 
Webxter,  21  S.A.L.J.  202.  Transvaal :  Rood  v.  Wallach,  [1904] 
T.S.  187.  Ceylon:  Upton  v.  Buchanan,  22  S.A.L.J.  1(59.) 

When  I  say  that  the  Germans  did  not  adopt  the  formalism 
of  the  Romans,  I  do  not  wish  to  be  understood  to  mean  that 
their  contracts  were  entirely  void  of  forms  and  ceremonies.  It 
would  be  incorrect  to  suppose  that  the  contracts  of  the  Ger- 
mans were  not  also  in  many  cases  attended  with  certain 
external  forms.  The  difference,  however,  between  the  forma- 
lism of  the  Romans  and  of  the  Germans  was  that  the  former 
attached  as  great  an  importance  to  the  circumstances  attending 
the  promise  as  to  the  promise  itself,  whilst  the  latter  looked  to 
the  promise  as  the  essential  part,  and  regarded  the  symbolical 
acts  which  attended  the  promise  as  mere  evidence  of  the 
seriousness  of  the  contracting  parties.  In  certain  cases,  how- 
ever, as  in  the  sale  and  transfer  of  land,  and  in  the  contract 
of  vadium,  the  Germans  exacted  as  great  a  formalism  in  their 
contracts  as  the  Romans,  but  on  the  whole  the  formalism  of 
the  Germans  was  not  so  strict  as  that  of  the  Romans. 

From  the  twelfth  century  onwards  the  German  nations 
strove  to  get  rid  of  all  unnecessary  ceremonies  in  making 
contracts,  and  regarded  the  consensus  of  the  parties  as  the 
essential  element  of  every  agreement.  This  disregard  for 
form  was  no  doubt  greatly  encouraged  by  the  ecclesiastics, 
for  the  authors  of  the  Canon  law  strove  to  do  away  as  much 
as  possible  with  forms,  and  to  give  full  authority  to  the 

deliberate    and    serious    promises    of    the    contracting    parties. 
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The  man  who  broke  his  promise  was  regarded  as  a  scoundrel, 
and  he  might  freely  be  stigmatised  as  a  schelm  either  by 
word  or  picture.  Schelm  (lurch  schimpfen  oder  ackandyemalde 
ojfentlich  zu  brandmarken  (Grimm,  R.A.  612). 

Hence  when  we  come  to  consider  the  various  codes  and 
law-books  which  were  in  vogue  in  western  Europe,  we  tind 
that  they  no  longer  adopted  the  divisions  and  distinctions  of 
the  Roman  law.  No  doubt  in  many  cases  the  terminology 
of  the  Roman  law  was  retained,  but  the  exact  meaning  of 
terms  was  no  longer  the  same  as  in  the  days  of  Justinian. 
Heineccius,  in  dealing  with  this  part  of  the  subject,  says  that 
we  nia}'  disregard  the  divisions  of  the  Roman  law  into  con- 
tfin-htx  'tiominati  et  innominati,  reale*  et  verbales,  bonae 
fidfi  ct  strict  i  juris.  In  their  place  he  proposes  a  division 
into  conrerttitriif-K  principales  and  conventiones  beneficae. 

By  conventio  benefiea  the  jurists  of  the  middle  ages  meant 
a  contract  by  which  I  agree  that  something  should  be  given 
to  uie  or  done  for  me  by  another  without  any  remunera- 
tion being  due  by  me  to  the  other  party.  This  class  will 
include  such  contracts  as  donatio,  commodatum,  mutuum, 
precarium  and  mandatum. 

By  conr/'iitio  principo.lis  they  meant  bilateral  contracts, 
in  which  the  obligations  were  mutual,  such  as  sale,  lease, 
partnership,  or  contracts  of  the  nature  of  the  do  vt  des, 
fur!n  at  facias  contracts  (Hein.  Jtis.  Germ.  bk.  2,  tit.  13, 
sees.  852  and  579). 

Although  we  find  the  words  stipulatio,  stipido,  frequently 
used  in  the  German  Codes  and  by  Roman-Dutch  writers,  we 
must  remember  that  the  technical  meaning  which  the  Roman 
jurists  attached  to  the  word  xtipidatio  was  never  given  to  it 
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by  the  jurists  of  western  Europe,  and  certainly  not  by  those 
of  Holland.  The  word  stipulatio  came  to  mean  any  agree- 
ment between  parties  in  whatsoever  way  it  might  have  been 
brought  about  (Groen.  ad  Inst.  3,  tit.  19). 

According  to  the  ancient  Roman  law  a  stipulation  was 
invalid  unless  the  parties  emploj^ed  the  solemn  words  which 
the  law  required  in  order  to  make  the  promise  binding. 
The  promise  must  be  made  in  reply  to  a  question,  and  the 
words  used  must  be  Latin  words,  such  as  spo  tides.-  spondeo ; 
promittis?  promitto  ;  jide  dabis?  dabo.  A  question  in  Greek 
answered  by  a  Latin  word  created  no  binding  contract.  The 
object  of  the  question  and  answer  was  to  prevent  any  con- 
fusion, and  to  assure  that  both  parties  clearly  understood  one 
another.  Gradually  the  rigour  of  the  ancient  law  was  broken 
down,  so  that  in  the  time  of  Severus  if  a  document  stated 
that  a  promise  had  been  made,  the  law  presumed  that  it  was 
made  by  a  formal  stipulation  (Roby,  Roman  Law,  vol.  2, 
p.  13). 

The  idea,  however,  that  the  two  parties  were  present  and 
that  a  question  was  put  and  answered  prevailed  even  in  the 
reign  of  Justinian  (Inst.  3,  15,  1).  Hence  it  was  accepted 
that  the  answer  should  follow  close  upon  the  question,  and  a 
day's  interval  would  prevent  any  obligation  arising.  Thus 
we  see  in  the  Digest  (45,  2,  12  pr.)  that  if  there  are  two 
persons  who  desire  to  contract,  and  one  promises  to-day, 
whilst  the  other  promises  to-morrow,  they  do  not  consti- 
tute two  co-debtors,  for  the  second  is  not  bound  (ac  n>' 
obliyatum  quidem  intelligi  eum  qui  postera  die  responderat). 
As  the  one  party  asked  the  question,  and  the  other  had  to 
give  the  reply  within  a  reasonable  time,  not  longer  than  a 
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day.  it  followed  that  a  person  could  not  as  a  rule  exact  a 
promise  on  behalf  of  an  absentee.  To  this,  however,  the 
Roman  jurists  made  this  exception,  that  a  person  could  stipu- 
late on  behalf  of  one  in  whose  power  he  was.  This  is  also 
expressed  by  saying'  that  a  contract  can  only  be  enforced  by 
one  who  has  an  interest  in  it  and  is  a  party  to  it.  Any 
stipulation,  therefore,  framed  in  the  interests  of  an  outsider 
was  invalid.  Directly,  however,  the  jurists  of  the  middle  ages 
came  to  disregard  the  strict  formality  of  the  ^tipulatio,  and 
did  away  with  the  necessity  of  question  and  answer  inter 
proewntes,  they  extended  the  scope  of  the  verbal  obligation 
far  beyond  the  limits  of  the  Roman  law. 

The  abolition  of  the  technical  stipulatio  had  far-reaching 
consequences.  As  the  parties  were  no  longer  required  to  be 
present  or  to  put  questions  and  receive  the  answers  in  their 
own  interests,  a  verbal  contract  could  be  made  by  an  agent, 
and  a  promise  could  be  enforced  though  made  on  behalf  of 
a  third  party.  By  the  Roman  law  if  a  person  promised  to 
do  an  act  it  meant  that  he  himself  was  to  do  it,  and  he 
could  not  be  held  bound  if  he  promised  that  the  act  should 
be  done  by  another  unless  a  penalty  for  non-performance 
was  added,  or  unless  the  question  and  answer  were  both  so 
framed  that  it  was  clear  that  if  the  third  party  did  not 
perform  the  act  the  promissor  was  obliged  to  do  it.  But 
nowadays  such  a  promise  implies,  even  though  no  penalty 
be  stipulated  for,  or  no  mention  be  made  that  the  promissor 
will  do  the  act,  that  the  promissor  will  see  that  the  third 
part}-  does  the  act  or  else  he  will  do  it  himself  or  pay 
damages  (Grotius,  :*,  X,  3;  Voet,  45,  1,  5). 

The  Canon   law  rejected   the   rigid   principle  of  the  Roman 
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law  nemo  alien  stipulari  potest,  and  adopted  the  rule  that 
if  a  person  promised  that  a  third  person  would  do  an  act  h& 
was  tacitly  understood  to  have  promised  that  he  would  see 
that  the  act  was  performed  (Ritterhuisius,  Different.  Juris, 
Civil  et  Canon,  bk.  3,  ch.  6).  Grotius  in  discussing  this 
question  says :  "  No  one  can  make  a  promise  which  shall 
be  binding  on  another.  '  Consequently,  if  any  one  promises 
that  a  third  person  shall  do  or  give  something,  he  is  with 
us  understood  to  mean  that  lie  promises  to  cause  such  a 
thing  to  happen"  (Grotius,  3,  3,  3):  and  Voet  adds  that 
even  if  the  promissor  dies  his  heir  can  be  compelled  ta 
see  that  the  promise  made  by  the  deceased  is  carried  out 
(45,  1,  5).  In  such  a  case,  therefore,  if  the  third  person 
does  not  do  the  act  which  has  been  promised,  the  one 
contracting  party  can  sue  the  other  either  to  see  that  the 
act  is  done  or  else  to  pay  damages  for  the  non-performance 
of  the  act. 

From  what  has  been  said  above  it  is  clear  that  by  the 
Roman  law  a  stipulation  made  by  one  party  for  the  benetit 
of  a  third  party  could  not  have  been  sued  upon  by  the  third 
party,  for  he  was  not  considered  to  have  a  pecuniary  interest 
in  the  stipulation ;  Ea  in  obligations  consistere  quae  pecunia 
lui  praestarique  possunt  (1).  17,  1,  54).  The  Romans  got 
over  this  difficulty  by  attaching  a  penalty  to  non-perform- 
ance. Thus  the  Roman  stipulates  would  not  be  bound  if  he 
promised  affirmatively  to  the  question  Dabisne  Titio  servum 
ilium!  where  Titius  was  a  third  party.  Hence  the  stipulator 
added,  Si  non  dederis  centum  nummox  mild  dabis  '.  Here 
there  was  a  pecuniar}'  interest  to  the  stipulator  in  the  per- 
formance of  the  contract,  and  he  could  sue  for  the  penalty 
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though  Titius  himself  could  exact  neither  the  performance 
nor  the  penalty. 

This  technical  difficulty  was  done  away  with,  and  we  find 
that  the  Roman-Dutch  jurists  in  the  time  of  Grotius  no  longer 
recognised  the  principle  of  the  Roman  law  above  enunciated. 
Grotius  allows  the  third  party  to  sue  in  several  cases  where 
he  could  not  sue  by  the  civil  law.  Thus  he  says  (3,  3,  08): 
'  But  a  simple  stipulation  in  favour  of.  or  acceptance  for,  a 
third  party  (except  for  one  who  can,  as  stated  above,  acquire 
a  personal  claim  through  another),  is  null  and  void  unless 
made  for  the  service  of  God,  or  for  the  poor,  or  unless  the 
acceptor  has  himself  an  interest  in  the  same  or  unless  a 
penalty  is  thereby  imposed  upon  the  promissor,  in  case  of 
non-performance ;  but,  besides  these  exceptions,  as  equity  is 
more  regarded  \vith  us  than  legal  subtleties,  a  third  person 
may  accept  the  promise  and  thus  acquire  a  right,  unless  the 
promissor  revokes  the  promise  before  such  acceptance  by  such 
third  person."  Grotius  therefore  requires  the  acceptance  of 
the  third  party  in  order  to  bind  the  promissor. 

Groenewegen,  however,  uses  more  general  terms,  and  ac- 
•corcling  to  his  view  a  stipulation  on  behalf  of  a  third  party 
is  quite  valid,  and  gives  the  third  part}-  a  right  of  action. 
Hinc  moribus  hodiernis  t.y.  nado  pacto  datur  actio  ft  xtipii- 
lando  alteri  obliyatio  acqv.  iritur  (ad  Inst.  3,  20,  19,  5).  Voet 
adopts  the  same  view.  His  words  are :  Quin  et  moribus 
hodiemis  obtinuit,  v/nmnqiiemque  alteri  aeqiw  ac  *ibi  p»*«>> 
stipulari  adco  ut  et  domino  e.r  stipulatione  procuratoris  aycre 
liceat  etiamsi  actio  ei  <i  j>rocarat<>re  r<j««a  n<»i  $it. 

Van  Scheltinga,  in  commenting  011  the  passage  of  Grotius 
above  cited,  adopts  the  views  of  Groenewegen  and  Voet, 
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though  Van  der  Keessel  (Thes.  510)  differs  from  both  Voet 
and  Groenewegen,  and  thinks  that  a  third  party  will  not 
acquire  a  right  to  sue  merely  because  between  two  outsiders 
a  stipulation  has  been  made  in  his  favour.  But  even  Van 
der  Keessel  is  prepared  to  admit  that  if  the  third  party  has 
accepted  the  benefit  of  what  was  stipulated  in  his  favour  he 
can  sue,  so  also  if  he  is  a  public  notary.  Why  the  notary  is 
put  in  a  more  favourable  position  is  not  stated.  Van  der 
Linden  seems  to  prefer  the  view  of  Van  der  Keessel  (bk.  1, 
c.  14,  sec.  3). 

Dekker,  the  commentator  of  Van  Leeuwen,  discussed  the 
question,  and  seems  to  agree  with  the  view  of  Groenewegen 
(R.D.L.  bk.  4,  c.  2,  5  (n)  h).  Dekker  takes  the  view  of 
Heineccius  (De  Jure  Germ.  bk.  2,  sees.  346  and  347),  that 
the  Germans  had  in  this  respect  modified  the  Roman  law,  so 
that  the  true  statement  of  the  law  should  be  in  the  words  of 
Huber  (Hed.  Recht.  3,  21,  40):  "The  custom  is  that  whenever 
1  have  stipulated  something  for  another  of  which  he  after- 
wards approves,  a  claim  may  be  made  by  him  for  it."  I  am 
not  aware  that  this  controverted  point  has  been  argued  and 
settled  in  any  South  African  court. 

I  have  frequently  had  to  refer  to  the  fact  that  the  Roman- 
Dutch  law  did  not  recognise  the  patt'ia  potextas  of  the  Roman 
law.  This  is  of  importance  in  the  law  of  Obligations,  for  by 
the  civil  law  a  stipulatio  between  a  father  and  a  son  in 
potestate  ejus  could  not  be  enforced ;  but  by  our  law  such  a 
contract  will  be  perfectly  valid,  and  the  son,  provided  lie  is 
of  age  or  emancipated,  can  sue  upon  such  a  contract. 

I  shall  now  pass  over  to  the  consideration  of  the  modifi- 
cations which  were  introduced  into  the  Roman-Dutch  law  in 
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some  of  the  different  well-known  branches  of  the  law  of 
Contract.  It  is  unnecessary  to  deal  at  length  with  such 
contracts  as  depositum,  cwnvnodatum,  mutuum  or  agency,  for 
the  rules  of  the  Roman  law  which  apply  to  these  contracts 
have  been  taken  over  almost  in  their  entirety  by  the  Roman- 
Dutch  law,  provided,  of  course,  they  do  not  conflict  with  the 
fundamental  principles  of  the  latter.  The  small  discrepancies 
here  and  there  need  hardly  be  touched  upon  in  so  brief  a 
sketch  as  this. 


CHAPTER  XV. 
SURETYSHIP. 

BY  far  the  greatest  portion  of  our  law  of  suretyship  is  de- 
rived from  the  Roman  law.  There  are,  however,  several 
peculiarities  in  the  law  of  Holland  which  owe  their  origin  to 
the  customs  of  the  Germans.  It  will  therefore  not  be  deemed 
out  of  place  if  I  give  here  a  short  history  of  the  law  of 
suretyship  as  it  has  been  developed  in  Holland  and  the 
neighbouring  States. 

Contracts  of  suretyship  were  well  known  to  the  Germans. 
They  were,  like  the  Roman  fidejusaiones,  contracts  between 
a  creditor  and  some  person  who  promised  to  pay  a  debt  in 
case  the  principal  debtor  could  not  pay.  The  sureties  were 
sometimes  called  vadii  and  sometimes  ycxile*  by  the  writers 
of  the  middle  ages.  The  contract  called  vadium  was  one 
which  was  attended  with  considerable  solemnity,  and  does 
not  always  appear  to  have  had  the  same  meaning.  Thus  a 
freeman  could  make  a  contract  to  pay,  and  further  agree 
that,  if  lie  did  not  pay,  his  creditor  could  exact  services  from 
him  in  payment  of  what  was  due  He  Loco  vadii  iv  alterius 
poteztatem  committere  (Noordewier,  p.  133).  The  usual  solem- 
nity was  the  cutting  oft'  of  the  hair  of  the  person  who 
surrendered  himself  to  his  creditor,  and  placing  his  head 
under  the  arm  of  the  latter  (ibid.  p.  37).  In  this  case  the 
freeman  pledged  his  person.  He  might  also  pledge  his  im- 
movable property  by  way  of  vadium.  An  accused  person 
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might  also  agree  to  appear  before  the  court  by  a  contract  of 
vadium,  and  then  his  failure  to  appear  would  justify  his 
imprisonment. 

The  contract  by  which  a  freeman  pledged  his  person  was 
also  called  </ei$el,  <jij$el  or  gJdjsel.  Gijsel  was  thus  a  form  of 
pledge,  and  if  the  person  who  entered  into  this  kind  of 
suretyship  could  not  perform  the  terms  he  could  be  locked 
up  until  the  contract  was  performed.  It  is  from  this  word 
<.lij~d  that  the  Dutch  words  gyzelaar,  a  hostage,  and  gijze- 
liny,  are  derived:  the  latter  came  to  mean  civil  imprisonment. 
These  two  forms  of  contract  were  both  considered  of  so 
solemn  a  nature  that  the  surety  was  regarded  in  the  same 
light  as  if  he  were  a  principal  debtor.  .Such  a  surety  could 
not  claim  the  beneficium,  ordinis. 

In  1327  the  Bishop  of  Utrecht  promised  the  Count  of 
Holland  a  certain  sum  of  money,  and  agreed  inter  <dia  that 
if  upon  the  appointed  day  he  did  not  pay  the  money  then 
he  and  his  sureties  would  come  to  the  city  of  Leyden  to  an 
inn.  and  they  would  there  remain  until  the  money  was  paid. 
A  feast,  therefore,  which  cost  a  great  deal  of  money  and 
which  might  lead  to  the  calamity  of  the  host  being  locked  up 
for  debt,  was  called  a  <jij~el  maal,  i.e.  an  expensive  feast 
(Noordewier,  pp.  270  et  sec].).  Some  of  the  German  nations 
(t'.y.  the  Franks)  gave  the  creditor  the  option  of  suing  either 
the  debtor  or  the  surety,  but  if  he  pursued  the  debtor  he 
had  no  further  claim  upon  the  surety  (Hein.  Ju.-s.  Germ. 
bk.  2,  sec.  448). 

Most  of  the  German  nations  did  not  give  the  surety  the 
right  of  claiming  that  the  debtor  should  first  be  excussed ; 
his  only  valid  plea  was  that  the  debtor  had  paid  the  principal 


SURETYSHIP.  589 

debt  (Hein.  sec.  449).  Some  tribes,  however,  followed  the  Lex 
Romano. ,  and  allowed  the  surety  to  plead  the  beneficium 
ordinis.  Throughout  the  Netherlands  the  Lex  Romana  has 
been  accepted  as  the  common  law,  and  sureties  can  alwa}7s 
claim  the  beneficium  excussionis  unless  they  have  renounced 
the  benefit.  It  was,  however,  doubtful  whether  a  person  who 
had  bound  himself  as  surety  and  co-principal  debtor  could 
not  demand  that  the  principal  debtor  should  be  first  excussed. 
The  question  was  raised  in  a  contested  case  at  Middelburg 
in  1610,  and  the  court  decided  that  the  co-principal  debtor 
stood  upon  the  same  footing  as  a  principal  debtor,  and 
could  not  claim  the  beneficium  excussionis  (Holl.  Cons. 
vol.  6,  p.  323). 

It  has  been  a  matter  of  dispute  among  Roman-Dutch 
writers  whether  a  surety  can  bind  himself  for  more  than  the 
principal  debt.  By  the  Roman  law  (Inst.  3,  20,  5)  a  surety 
could  not  bind  himself  for  more  than  the  principal  debt. 
Ulpian  tells  us  that  in  such  a  case  the  surety  was  not  bound 
at  all,  and  that  therefore  he  could  not  be  sued,  even  for  a 
sum  equal  to  that  of  the  principal  debt,  quod  si  fuerint  in 
duriorem  causam  adltibiti,  placuit  eos  omnino  non  obligari 
(D.  46,  1,  8,  7).  This  gave  rise  to  great  controversy  during 
the  middle  ages,  some  holding  with  Ulpian,  and  others  adopt- 
ing a  more  liberal  view.  Grotius  adopted  the  Roman  law, 
for  he  tells  us  (3,  3,  23),  "  Sureties  may  not  bind  themselves 
to  more  than  their  principal  whether  as  to  subject-matter, 
time,  place  or  other  particular,  but  may  to  less  and  also  con- 
ditionally, or  from  or  up  to  a  certain  time,  in  which  last  case 
when  the  time  arrives  the  surety  ceases  to  be  bound,  although 
the  principal  still  remains  liable."  This  view  may  be  summed 
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up    in    the    maxim   of   the  commentators,   Fidejiissor  intensive 
obligari  potent  extensive  non  potest. 

Groenewegen  not  only  rejected  this  view  of  the  law.  but 
even  went  so  far  as  to  hold  that  the  surety  who  stipulated 
for  a  greater  sum  was  liable  not  only  for  the  amount  for 
which  the  principal  was  indebted,  but  even  for  the  excess  to 
which  he,  the  surety,  had  agreed.  "  It  is  more  in  accordance," 
he  says,  "with  equity  and  modern  practice  to  hold  with  those 
who  say  that  a  surety  who  binds  himself  for  an  amount 
greater  than  the  principal  debt  is  liable  at  least  to  the  extent 
of  the  principal  debt.  And,  moreover,  I  hold  that  a  surety 
who  knowingly  and  with  deliberate  intent  binds  himself  to 
perform  something  greater  than  the  obligation  of  the  principal 
debtor  (qnl  se  in  duriorem  eausam  obligavit)  should  be  bound 
as  a  principal  debtor,  by  virtue  of  his  stipulation  or  promise, 
for  the  amount  for  which  he  has  become  surety"  (ad  D'uj.  46, 
1.  8,  7).  This  is  indeed  carrying  out  the  German  idea  of  the 
sacredness  of  a  promise  to  its  extreme  logical  consequence. 

Schorer  is  also  of  opinion  that  the  subtlety  of  the  Roman 
law,  which  (irotius  approves  of,  has  no  place  in  the  Roman- 
Dutch  law,  and  follows  in  this  respect  the  views  of  Van 
Leemven  and  Voet  (Gens.  For.  4,  17,  8  ;  Voet,  41,  1,  4).  Van 
der  Keessel  adopts  both  the  principles  of  Groenewegeu,  though 
in  a  modified  form  (Tlie*.  499):  "A  surety  who  has  engaged 
himself  for  a  larger  sum  is  by  our  law  bound,  without  dis- 
tinction, for  the  principal  :  and  even  for  such  larger  sum, 
if  the  principal  debtor  las  subsequently  become  indebted 
therein" 

Suretyship  of  Women.— As  long  as  women  were  sub- 
jected to  the  mundium  of  some  male  relative  they  could 
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hardly  have  bound  themselves  as  sureties.  When,  however, 
women  were  enabled  to  transact  business  in  their  own 
name  there  was  nothing-  in  the  Teutonic  customs  to  forbid 
them  from  becoming  sureties.  The  Lev  Romana,  however, 
recognised  the  beneficium  Senatus  Considti  Velleiani ;  hence 
we  find  that  in  some  portions  of  the  Netherlands  the 
benefit  of  the  Senatus  Considtum  was  admitted,  whilst  in 
others  it  was  rejected  (e.g.  Harderwyk). 

In  Holland  from  very  early  times  women  could  not  be 
sureties  unless  they  renounced  the  benefits  of  the  Senatus 
Considtum,  and,  if  married,  of  the  Authentica  si  qua  inulier 
as  well.  When  Grotius  wrote  his  Introduction  this  was  well 
settled  and  established  law.  The  whole  matter  was  regulated 
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by  the  provisions  of  the  Roman  law.  The  same  law  prevails 
in  the  various  South  African  colonies,  where  the  8enatus 
Considtum  Velleianiim  and  the  Autkentica  si  qua  midier 
have  the  same  force  as  they  had  in  the  Roman  Empire. 


CHAPTER  XVI. 
PLEDGE  AND  MORTGAGE. 

MODERN  investigators  of  ancient  law  have  come  to  the  con- 
clusion that  the  German  pledge  was  originally  akin  to  a  form 
of  payment.  We  have  seen  that  in  the  vadium  contract  the 
debtor  gave  his  creditor  some  article  of  greater  value  than 
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the  thing  promised.  The  debtor  therefore  gave  to  his  creditor 
as  provisional  payment  something  different  from  the  object 
that  had  been  promised.  If  the  promised  article  was  forth- 
coming the  object  handed  over  provisionally  could  be  redeemed. 
In  this  sense  it  was  a  pledge.  But  unlike  our  pledge,  it  was 
not  an  accessory  agreement :  it  was  more  of  the  nature  of  an 
alternative  pajnnent.  If  the  debtor  chose  he  could  fulfil  his 
agreement  by  allowing  the  object  to  remain  in  the  hands  of 
the  creditor.  The  creditor  was  regarded  so  far  as  owner  of 
the  pledged  article  that  if  he  sold  it  to  a  third  party  the 
debtor  could  not  reclaim  it. 

The  phrase  hetalen  met  panden  occurs  as  late  as  the  four- 
teenth century.  The  very  expression  to  redeem  a  pledge 
(redimere)  shows  that  the  debtor  was  regarded  as  if  he 
bought  it  back  from  the  creditor.  If  a  condition  was  added 
that  the  agreement  should  be  performed  within  a  certain 
period,  and  the  debtor  allowed  the  time  to  elapse  without 
redeeming  his  pledge,  then  the  creditor  remained  the  owner 
of  the  thing  given  in  pledge  (Schroder,  pp.  273,  288,  711,  724; 
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Brissaud,  p.  1484;    Fock.  And.  Oud-Ned.  Burg.  Reckt.   vol.  2r 
pp.  97  et  seq.). 

Delivery  was  an  essential  element  in  the  constitution  of 
a  pledge.  We  find  the  necessity  of  delivery  mentioned  in 
several  old  local  ordinances.  Thus  in  the  Stadboek  of 
Groningen  the  debtor  is  required  to  place  the  object  in  the- 
hands  of  the  creditor  or  in  his  control — in  die  hant  ofte  in 
die  were  doen  (Stad.  Gron.  Pro  excolendo,  vii,  13). 

Gradually,  however,  the  contract  of  pledge  came  to  be 
regarded  as  an  accessory  obligation,  and  after  the  Roman, 
law  was  resorted  to  its  principles  of  pignus  and  hypothecatio 
were  completely  taken  over.  Hence  the  law  of  Holland  in 
the  time  of  Grotius  with  respect  to  pledge  was  very  much 
the  same  as  the  Roman  law,  though  in  some  instances  the 
Roman-Dutch  departed  from  the  law  of  Justinian  and  adopted 
a  practice  founded  on  German  custom.  The  Roman  law  re- 
quired no  special  formality  to  create  a  valid  pledge  of  movable 
property  or  a  hypothecation  of  land.  In  the  Netherlands, 
however,  in  early  times  a  distinction  was  drawn  between  the 
pledge  of  movables  and  the  mortgage  of  immovable  property. 
Although  some  towns  required  a  pledge  of  movable  property 
for  a  debt  of  above  a  certain  sum  to  be  executed  before 
schepenen  in  order  to  allow  the  creditor  to  become  owner  of 
the  pledged  article  if  the  debtor  failed  to  repay  the  loan, 
yet  the  general  practice  was  to  allow  a  pledge  of  movables 
to  be  constituted  without  special  formality.  Delivery  was 
essential,  and  the  pledge  of  movables  lasted  only  so  long  as 
the  pledgee  had  possession  of  the  pledge. 

As  regards   the   formalities   necessary  to  constitute  a  valid 
pledge    of   immovable    property,   the    German    customs   differed 
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considerably  from  the  Roman  practice.  Immovable  property 
was  originally  pledged  in  very  much  the  same  way  as 
movable  property.  The  creditor  became  the  dominus  of  the 
property,  with  a  promise  to  transfer  it  back  again  to  the 
debtor  if  the  loan  were  repaid.  The  creditor  had  the  full 
usufruct  of  the  land  until  the  debt  was  paid.  In  a  deed 
of  1219,  referred  to  by  Professor  Fockema  Andreae.  we  find 
the  following  words :  Curtem  in  Oye  sub  tali  conditione 
eidem  ecclesiae  assignari  quod  uxori  meae  aut  liberis  meis 
eandem  eurtem  cum  L  marcis  redimere  licebit  et  interim 
usque  ad  ultimam  solutionetn  ecclesia  in  possession?  et 
fructuum  perceptione  pacifice  residebit  (Oud-Ned.  Burg. 
Recht.  vol.  2,  p.  106).  If  the  loan  were  not  repaid  within 
the  specified  time  the  mortgagee  remained  the  owner. 

Gradually  the  practice  was  introduced  of  leaving  the 
mortgagor  in  possession  of  his  property.  This  was  the 
general  practice  during  the  fourteenth  century.  This  prac- 
tice necessitated  not  only  a  deed  of  hypothecation,  but  a 
certain  amount  of  publicity  so  that  the  mortgagee  could  rest 
assured  that  the  property  was  not  already  mortgaged.  In 
some  districts,  as  in  Selwerden,  the  mortgage  took  place  with 
the  formality  called  stock  legging,  or  the  passing  of  the 
rod  from  mortgagor  to  mortgagee  in  the  presence  of  wit- 
nesses. According  to  many  of  the  German  Codes  the  pro- 
perty pledged,  as  I  have  said,  passed  out  of  the  dominium 
•of  the  mortgagor  into  that  of  the  mortgagee.  A  pledge  was 
therefore  treated  as  a  venditio  cum  pacto  de  retrovendendo 
(Hein.  Elem.  Jur.  Germ.  bk.  2,  sec.  443). 

Now  a  transfer  of  immovable  property,  as  we  saw  in  a 
former  chapter,  was  generally  executed  by  solemn  deed  before 
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the  magistrate  of  the  locality  in  which  the  land  was  situated 
{coram  lege  loci).  Hence  the  practice  of  executing  a  mort- 
gage before  the  local  judge  was  assimilated  to  that  of  sale, 
and  when  the  mortgagor  was  allowed  to  remain  in  possession 
the  registration  of  the  deed  gave  the  necessary  publicity  to 
the  transaction.  The  placaats  of  the  sixteenth  centuiy  firmly 
established  the  practice  by  requiring  the  payment  of  2i-  per 
cent,  upon  the  execution  of  every  mortgage.  In  this  way  it 
came  to  be  recognised  law  that  the  hypothecation  of  land 
which  was  not  executed  coram  lege  loci,  and  upon  which  the 
proper  dues  were  not  paid,  only  held  good  inter  paries,  but 
was  of  no  effect  against  a  bond  fide  purchaser  for  value. 

I  remarked  above  that  many  German  Codes  treated  the 
mortgagee  as  the  person  in  whom  the  dominium  was  vested. 
Heineccius  sums  up  the  matter  as  follows  :  Itaque  vere  did 
potest  (1)  inter  venditionem  cum  pacto  de  retrovendendo  et 
pignus  vix  quidquam  apud  Germanos  fuisse  discriminis 
adeoque?  (2)  ea  quae  de  pignore  et  pacto  antichreseos  jure 
Romano  prodita  sunt  moribus  Germanorum  vix  quadrare. 
This  general  principle  of  the  German  law  was  modified  in 
the  thirteenth  century  in  sucli  a  way  that  the  pledgee  was 
not  entitled  to  treat  the  pledged  property  as  his  own,  but 
was  required  to  sell  it  by  judicial  sale. 

Whatever  rule  the  ancient  law  of  Holland  may  have 
adopted,  the  later  Roman-Dutch  law  seems  to  have  followed 
the  practice  which  had  grown  up  in  Germany.  The  Hol- 
landers followed  the  Frisians,  who  adhered  more  strictly  to 
the  Roman  law  in  not  divesting  the  owner  of  his  dominium 
in  the  thing  mortgaged.  The  consequence  of  this  was  that 
the  law  of  Holland  was  always  favourable  to  the  mortgagor, 
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and  its  policy  was  to  allow  the  debtor  to  recover  the  property 
pledged  up  to  the  time  that  it  was  actually  sold  in  execution 
by  judicial  decree.  So  far  did  the  law  of  Holland  carry  its 
protection  of  the  debtor  that  it  did  not  recognise  parate 
exccutie,  or  a  stipulation  by  which  the  debtor  agreed  to 
allow  the  creditor  to  sell  the  property  pledged  if  the  debt 
were  not  paid.  In  this  respect  the  Hollanders  did  not  follow 
the  Roman  law  and  the  law  of  Friesland  (Sande,  3,  12,  20), 
for  both  these  systems  allowed  the  pledgee  to  sell  the  pledge 
if  he  had  contracted  to  do  so,  upon  non-payment  of  the 
principal  debt, 

That  the  prohibition  of  parate  e.wcutie  was  the  law  in 
the  time  of  Grotius  admits  of  little  doubt  (Grotius,  2,  48,  41 ; 
Neostad.  Deci*.  89 ;  Kotze's  Van  Leeuwen,  vol.  2,  p.  407, 
notes),  though  the  question  whether  a  pact  of  this  kind  was 
void  by  the  later  law  of  Holland  still  belongs  to  the  jus 
conti-orcrsum.  The  late  Transvaal  High  Court  decided  in 
favour  of  the  rule  laid  down  by  Grotius  (Gunddfinger  v. 
De  Vitliers),  and  held  that  a  pledgee  could  not  sell  the 
pledge  without  the  authority  of  the  court.  It  is  difficult  to 
say  whether  the  Dutch  jurists  followed  some  ancient  custom, 
or  whether  they  adopted  the  rule  because  they  attached  so 
much  importance  to  the  principle  that  the  mortgagor  retained 
the  dominium  of  the  thing  pledged. 

This  practice  was  not  peculiar  to  the  Dutch,  for  we  find 
that  in  the  thirteenth  century  the  Germans  adopted  the  same 
principle  of  compelling  the  pledgee  to  go  to  the  court  before 
foreclosing.  In  a  Constitution  of  1235  we  find  Nullun  uli- 
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quern  «i,ne  aucturi,fat<'  judici*  />i'<>rinci<i<>  pianorare  presumat 
quod  qui  fcccrit  tanquam  praedo  punitur  and  Quod  creditor 
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swam  debit  or  em  per  poenam  pignoris  non  prius  requisite 
judicio  non  ofendat :  quod  si  aliquis  pmeter  praenotatam 
formam  pignus  alstulerit,  praeda  potius  quam  pignoratio 
repntatur. 

At  the  same  time  we  tind  in  many  old  pledge-contracts 
the  so-called  pfdndungs  clausel,  whereby  the  pledger  agrees 
that  the  pledgee  can  take  the  pledge  non  requisite*  judicio. 
Heusler,  in  his  Institutionem  (vol.  2,  p.  208),  thinks  that  the 
existence  of  this  clause  can  be  explained  if  we  assume  that 
in  such  pledge-contracts  the  pledger  and  pledgee  lived  under 
different  jurisdictions,  for  he  does  not  think  that  where  both 
lived  under  the  same  jurisdiction  a  contract  so  contrary  to 
the  statutory  provisions  would  have  been  recognised  as  valid. 
Moreover,  we  tind  in  many  German  l< mdfrieden  that  special 
legislation  was  introduced  permitting  the  use  of  the  pfan- 
dungs dausd. 

If  there  were  not  a  general  prohibition  against  parnte 
executie,  it  is  difficult  to  see  why  these  special  provisions 
should  have  been  introduced.  If  this  prohibition  against 
parate  executie  became  so  general  in  Germany  it  may  ex- 
plain why  the  Hollanders  departed  from  the  old  custom  of 
regarding  the  pledge  as  a  sort  of  pactum  de  retrovendendo, 
and  why  they  adopted  the  custom  of  regarding  parate 
executie  as  illegal. 


CHAPTER  XVII. 
SALE. 

THE  law  of  sale  in  Holland  is  founded  in  its  main  features 
upon  the  Roman  law.  Here  and  there,  however,  we  find 
that  the  Roman-Dutch  law  has  not  adhered  rig-idly  to  the 
rules  of  the  Corpiw  Juri*.  Where  differences  do  exist,  as 
in  the  case  of  sale  of  immovable  property,  naasting  and 
the  specific  performance  of  a  contract  of  sale,  we  may 
assert  with  considerable  confidence  that  these  differences  owe 
their  origin  to  the  influence  of  German  customs,  so  strong 
as  to  withstand  the  influence  of  the  Roman  law. 

In  a  former  chapter,  when  dealing-  with  the  alienation  of 
immovable  property,  we  saw  that  the  law  of  Holland  only 
recognised  one  mode  of  transfer  of  land,  viz.,  traditio  coram 
lege  loci,  and  that  this  mode  of  alienation  was  probably 
derived  from  the  bodies  of  German  law  which  prevailed  in 
western  Europe.  We  saw  that  the  alienation  took  place 
before  the  sellout  and  schepenen  or  before  the  schepenen 
alone,  and  that  there  is  evidence  that  this  practice  existed 
in  the  thirteenth  century.  In  dealing  with  the  history  of 
the  law  of  sale  in  the  present  chapter,  I  have  thought 
that  it  might  interest  students  to  know  something  more  of 
the  early  history  of  this  very  important  branch  of  law. 

The  old  law  of  Holland,  like  the  old  law  of  most  Euro- 
pean countries,  recognised  a  great  deal  of  symbolism.  This 
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symbolism  was  carried  to  great  lengths  in  all  the  very 
important  contracts  of  daily  occurrence.  It  is  therefore  not 
surprising  to  find  that  in  the  Contract  of  Sale  we  are  met 
with  a  large  number  of  symbolical  acts.  First,  then,  with 
regard  to  the  sale  of  land.  The  Franks,  Frisians,  Saxons 
and  other  German  tribes  had  a  great  variety  of  ceremonies 
and  solemnities  in  carrying  out  a  sale  of  land.  Some  of 
these  have  so  completely  disappeared  that  they  would  only 
interest  the  law  student  who  has  antiquarian  tastes,  whilst 
others  have  left  behind  them  traces  in  the  language  of  the 
people  and  the  practice  of  the  courts.  It  is  to  this  latter 
kind  that  I  shall  confine  my  attention. 

One  of  the  most  prevalent  methods  of  selling  laud  in 
vogue  in  the  Netherlands  during  the  middle  ages  was  that 
of  stock  legging,  as  it  was  technically  called.  This  consisted 
in  its  simplest  form  of  seller  and  purchaser  holding  a  rod  and 
reciting  to  some  witnesses  (generally  three)  the  conditions  of 
the  sale  of  the  land.  In  the  Landrecht  of  Selwerden  (4,  4) 
the  following  passage  occurs :  "  No  ownership  can  pass  in 
goods  sold  by  the  mere  conclusion  of  an  agreement  to  sell : 
there  must  be  a  clear  delivery."  In  the  sale  of  movables  the 
goods  must  pass  from  hand  to  hand,  whilst  in  the  case  of 
immovables  there  must  be  a  sale  with  the  rod  (in  roerlycke 
goederen  geschieden  moet  ran  handt  tot  handt  ende  in  on- 
roerlycke  met  stocldegginge}.  The  symbol  of  the  rod  is  a 
very  old  and  a  very  prevalent  one.  Antiquarians  trace  it  to 
the  sceptre,  which  appears  to  have  been  a  universal  sign  of 
kingly  power.  This  rod  was  unquestionably  used  by  the 
judge  as  one  of  his  insignia  of  office.  He  always  used  a  rod 
when  pronouncing  his  doom  or  judgment  (so  neemt  hy  (de 
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regter)   eene   roede   in  de   hmtdt  en   leit   die   opt   aerde   ende 
vraagt  Bonnes}. 

Now  this  sale  with  the  rod  was  conducted  in  some  places 
with  greater  solemnity  than  the  mere  presence  of  the  parties 
and  three  witnesses.  In  Vossmaer,  for  instance,  the  sale  was 
concluded  in  the  presence  of  the  judge  and  of  several  wit- 
nesses, and  the  rod  was  also  a  part  of  the  ceremony.  The 
procedure  adopted  in  that  locality  was  as  follows :  The  par- 
ties proceeded  together  with  the  judge  (schout)  and  several 
witnesses  to  the  land  wrhich  was  to  be  sold  or  to  be  let  for 
a  long  period.  The  boundaries  of  the  parcel  sold  were  then 
pointed  out,  and  the  judge  took  his  rod  or  start'  in  the  centre, 
whilst  the  parties  to  the  sale  held  the  ends.  The  judge  then 
declared  in  a  loud  voice  the  conditions  of  the  sale  or  long 
lease.  Here  then  we  have  the  interposition  of  the  judge  in 
its  simplest  form — the  earliest  trad  it io  coram  lege  loci. 

Later  on  we  h'ud  the  sale  conducted  in  a  still  more  solemn 
form.  The  purchaser  could  in  certain  cases  demand  that 
the  seller  should  cause  the  sale  to  be  published  by  banns  on 
three  successive  Sundays.  On  the  appointed  day  the  parties 
assembled  on  the  ground  together  with  the  judge  (schout), 
three  schepenen  and  a  land-surveyor.  The  rod  (which  now 
appears  to  have  become  a  land-surveyor's  measuring  rod)  was 
also  used.  After  several  ceremonies  the  judge  took  the  rod 
in  his  hand,  declared  the  conditions,  and  then  handed  the  rod 
to  the  surveyor  and  ordered  him  then  and  there  to  measure 
the  ground.  A  sale  conducted  in  this  fashion  gave  the  pur- 
chaser an  indefeasible  title.  Later  on  the  ceremonial  was 
simplified  and  a  mere  declaration  by  the  seller  in  the  presence 
•of  the  schout  and  schepenen  (which  was  in  all  probability 
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written  down  by  an  official)  came  to  be  considered  as  sufficient 
(Noordewier,  pp.  259  et  seq.). 

There  were  several  other  methods  of  symbolical  tradition, 
but  two  deserve  special  mention.  They  were  both  used  in 
connection  with  the  sale  of  movable  property.  The  one  was 
to  touch  the  article  with  the  tips  of  the  fingers  (aanstooten 
met  de  finger  toppen)',  this  signified  that  the  conditions  were 
settled  and  the  sale  agreed  upon.  It  is  from  this  symbolical 
tradition  that  we  get  in  Dutch  the  interjection  Top!  meaning 
"  agreed."  This  expression  Top !  when  two  parties  have  come 
to  an  agreement  or  understanding,  is  very  frequently  heard 
amongst  the  Dutch-speaking  people  of  South  Africa,  and  very 
few  who  use  it  know  its  derivation. 

The  other  symbolical  method  of  delivery  was  to  place  the 
right  foot  upon  the  thing  sold.  This  symbol  afterwards  came 
to  have  a  specialised  meaning,  and  to  sell  a  thing  voetstootx 
meant  to  sell  the  thing  without  any  undertaking  as  to 
warranty. 

In  the  early  days,  therefore,  all  sales  were  accompanied 
by  certain  ceremonies  and  solemnities,  but  gradually  the  only 
ceremony  in  the  sale  of  movables,  after  the  parties  had  come 
to  an  agreement,  was  the  delivery.  The  sale  of  immovable 
property,  however,  was  always  accompanied  with  a  consider- 
able ceremonial,  and  the  presence  of  witnesses  was  one  of  the 
most  important  requisites.  These  witnesses  were  no  doubt 
the  precursors  of  the  schout  and  schepenen.  In  the  thirteenth 
century  the  sale  before  schout  and  schepenen,  or  before 
schepenen  only,  was  the  regular  practice,  though  in  some 
parts  of  the  Netherlands  a  written  document  was  essential  to 
the  validity  of  the  sale  (Recht.  Obs.  vol.  2.  p.  172). 
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The  Placaat  of  1529,  requiring-  all  sales  to  be  coram  leye 
loci,  introduced  nothing  new.  but  merely  regulated  and  sys- 
tematised  the  ancient  customs  of  the  country,  and  when  the 
Transvaal  legislature  required  all  sales  of  land  to  be  in  writ- 
ing they  reintroduced  a  practice  which  was  once  in  vogue  in 
certain  parts  of  the  Netherlands. 

The  next  point  with  regard  to  the  sale  of  land  which  I 
wish  to  touch  upon  is  the  periculum  rei  venditae.  In  the 
Roman  law  the  rule  of  the  periculum  rei  venditae  was  quite 
general,  and  applied  equally  to  movables  and  to  immovables. 
Upon  the  completion  of  the  contract  all  risk  attaching  to  the 
thing  sold  fell  upon  the  purchaser  whether  there  had  been 
deliver}'  or  not.  The  Roman-Dutch  law  adopted  this  rule  in 
its  entirety  with  regard  to  movables,  but  with  regard  to  im- 
movables the  doctrine  was  not  accepted  unconditionally. 

We  have  seen  that  the  Placaat  of  Charles  V  did  not 
recognise  as  valid  the  transfer  of  immovable  property  un- 
less it  took  place  coram  leye  loci  and  unless  the  proper 
transfer  duty  was  paid.  Neostadius  (Sup.  Cur.  Decix.  70) 
tells  us  that  if  land  is  sold  to  two  persons,  then  in  a  com- 
petition between  them  the  person  who  gets  transfer  coram 
le<j<'  loci  will  be  in  a  better  position  than  the  one  to  whom 
it  was  tirst  sold,  but  who  failed  to  get  the  proper  transfer. 
If,  however,  the  land  were  sold  to  two  persons,  neither  of 
whom  gets  transfer,  the  rule  qui  prior  in  tempore  potior  in 
jure  applies.  The  person,  therefore,  who  has  made  a  con- 
tract with  regard  to  the  purchase  of  a  piece  of  land  has 
certain  rights  as  against  the  owner  even  though  there  has 
been  no  actual  transfer.  Hence  Groenewegen  tells  us  (ad 
Grot.  3,  14,  34,  and  Punt.  3,  24,  3)  that  the  periculum  rei 
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venditae  applies  also  to  the  sale  of  immovable  property  which 
has  been  sold,  but  of  which  no  transfer  has  been  given.  Ifr 
however,  there  is  a  condition  in  the  contract  of  sale  that  the 
purchaser  is  not  immediately  to  get  possession  of  the  thing 
sold,  but  is  to  wait  a  certain  time  for  it,  then  the  periculuin 
rei  venditae  will  not  lie  with  the  purchaser  from  the  date  of 
the  sale,  but  will  only  begin  to  run  against  him  from  the 
day  on  which  delivery  was  to  be  made.  Even  if  delivery 
had  been  made  to  him  previous  to  the  time  stipulated,  the 
risk  will  still  lie  with  the  seller  until  the  stipulated  date  of 
delivery  has  arrived. 

Neostadius,  however  (Cur.  Hoi.  Decis.  32),  seems  to  have 
taken  a  different  view.  The  following  is  a  free  rendering  of 
the  decision  referred  to :  "  It  is  a  well-known  legal  principle 
that  when  a  contract  of  sale  is  arrived  at  the  periculuin  rei 
venditae  lies  with  the  purchaser  even  though  the  subject- 
matter  of  the  sale  has  not  yet  been  delivered,  and  therefore 
even  it'  the  thing  sold  is  destroyed  or  spoilt  the  purchaser 
will  have  to  pay  for  it.  The  Placaat  of  1529,  however,  pro- 
vides that  no  one  shall  sell  land,  &c.,  except  before  the  judge 
oi'  the  place  where  such  lands  are  situated,  and  further  that 
all  sales,  &c.,  otherwise  made  shall  be  considered  valueless 
and  void.  Now  it  has  occurred  that  Titius  has  sold  to  Seius 
certain  land  and  houses  of  which  Seius  has  had  the  usufruct, 
but  the  land  had  not  been  transferred  to  Seius  coram  leye 
loci  According  to  the  civil  law  the  tradition  to  Seius  was 
complete,  but  no  tradition  has  taken  place  before  the  magis- 
trate. Now  the  houses  were  burnt  down  and  the  land  was 
inundated,  and  the  question  has  arisen — Who  has  to  bear  the 
loss  ?  According  to  the  civil  law  the  risk  lay  with  Seius, 
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the  purchaser,  but  according  to  the  Placaat  the  sale  is  void, 
and  it  is  a  rule  of  law  that  what  the  law  forbids  is  to  be 
considered  null  and  void.  The  opinions  of  the  judges  differed 
and  no  judgment  was  given  upon  the  matter." 

Voet  discusses  the  question  (18,  6,  6)  and  says:  "Since, 
therefore,  the  only  change  introduced  by  modern  practice 
relates  to  the  mode  of  delivery,  that  is,  to  the  transfer  of  the 
dominium  of  immovable  property,  and  the  transfer  of  the 
risk  does  not  depend  on  the  transfer  of  ownership,  there  is 
no  reason  why  a  change  in  the  form  of  the  one  should  in- 
volve a  change  in  the  other."  Although  in  his  Introduction 
<jtrotius  does  not  mention  the  rider  added  by  Groenewegen, 
he  states  it  as  a  rule  of  law  in  his  D<'  Jure  Belli  ac  Pads 
(2,  12,  15,  2),  and  Voet  approves  of  this  view  in  the  passage 
cited  above. 

With  regard  to  movables,  therefore,  our  law  as  to  the  risk 
is  the  same  as  the  Roman  law,  but  in  regard  to  immovables 
our  law  differs  from  the  Roman  law  where  a  period  lias  been 
fixed  when  transfer  is  to  be  given,  for  then  during  the  interim 
period  the  risk  will  lie  with  the  vendor. 

The  spread  of  the  Protestant  religion  in  Holland  had  a 
very  far-reaching  effect  upon  the  relation  of  the  individual  to 
the  Church  and  to  Church  property.  Justinian  protected  the 
immovable  property  belonging  to  the  Church  from  alienation 
generally,  and  where  such  alienation  was  permitted  it  was 
hedged  in  with  most  difficult  and  onerous  conditions.  The 
Canon  law  also  placed  grave  restrictions  upon  the  sale  of 
Church  property.  By  the  Roman  law,  if  a  person  bought 
Church  property  from  the  State,  he  obtained  a  valid  title; 
but  the  Canon  law  did  not  recognise  such  a  sale  even  when 
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made  by  the  Fiscus.  All  distinctions,  however,  were  -swept 
away  after  the  Reformation,  and  Church  property  was  placed 
on  the  same  plane  as  an}*  other,  and  the  same  formalities 
were  required  for  the  sale  of  ecclesiastical  as  for  private 
property. 

There  was  a  curious  custom  prevalent  in  a  great  many 
towns  of  Holland,  though  never  actually  forming  part  of  its 
common  law,  known  as  the  jus  retractus  or  naasting. 
Grotius  defines  naasting  as  the  right  of  a  person  over  im- 
movable property,  as  also  against  the  purchaser  and  seller 
thereof,  to  step  into  the  place  of  the  purchaser  whenever  the 
property  is  sold.  The  origin  of  this  custom  has  been  the 
subject  of  considerable  dispute.  Bynkershoek  thought  that 
its  origin  was  to  be  sought  in  the  feudal  customs,  but  Van 
der  Spiegel  (p.  133)  says :  "  If  I  mistake  not  the  origin  of 
this  custom  is  to  be  found  in  the  ancient  customs  of  the 
Germans  which  were  brought  over  by  the  Franks." 

A  favourite  form  of  naasting  was  that  by  which  the 
blood  relations  of  the  seller  had  the  right  to  claim  the 
property  from  the  purchaser  for  the  same  price  the  latter 
paid  for  it  (jus  retract  us  familiae).  Van  der  Spiegel  tells 
us  that  with  the  Germans  the  famil}*  ties  were  so  closely 
knit  that  in  any  dealing  with  land  the  relatives  had  to 
be  consulted.  The  principle  pervaded  the  whole  of  the 
German  law.  We  see  it  in  the  marriage  law  and  in  the 
law  of  inheritance.  The  immovable  property  was  always  re- 
garded as  family  property,  which  could  not  be  alienated 
without  the  consent  of  the  nearest  relatives.  In  return  for 
this  privilege  they  had  to  take  part  in  the  family  feud. 
(Suscipere  tarn  immicitias  seu  patris  seu,  propinqui  quam 
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<unicitias  necesse  est. — Tacit..  Germ.  21.)  This  vendetta  formed 
for  a  long  time  part  of  the  customary  law  of  Holland,  and 
we  constantly  find  it  cropping  up  in  the  Lex  Saliea  and  the 
old  keuren  of  the  Netherlands,  where  it  was  known  as  the 
Maagzoen. 

Inasmuch  as  this  jus  retractus  did  not  form  part  of  the 
common  law  of  Holland,  it  was  not  taken  over  into  the  law 
of  the  Cape  Colony.  The  idea,  however,  was  not  entirely 
lost,  for  there  are  still  many  old  properties  at  the  Cape 
burdened  with  the  condition  that  they  may  not  be  sold  out 
of  the  family,  and  this  condition  is  nothing  more  nor  less  than 
the  ancient  naasting  in  a  different  form. 


CHAPTER  XVIII. 
LAESIO  ENORMIS. 

ANOTHER  custom  connected  with  sale  which  formed  a  part  of 
the  common  law  of  Holland,  but  which  no  longer  obtains  in 
the  Cape  Colony,  is  the  doctrine  of  laesio  enormis. 

This  had  its  origin  not  in  the  customs  of  the  Germans,  but 
in  the  Lex  Romana.  If  the  seller  or  purchaser  was  prejudiced 
to  the  extent  of  more  than  half  the  real  value  the  sale  could 
be  rescinded.  Such  a  law  is  hostile  to  commerce,  and  it 
shows  once  more  how  tenacious  the  Hollanders  were  of  their 
ancient  customs,  that,  even  after  they  became  a  commercial 
nation,  trading  with  the  greater  portion  of  the  known  world, 
they  still  retained  a  law  so  fatal  to  free  commercial  inter- 
course. They  no  doubt  felt  the  burden  it  was  to  their  trade, 
for  they  tried  by  all  manner  of  means  to  whittle  away  the 
injurious  effect  of  the  laesio  enormis.  This  fragment  of  old- 
world  law  is  still  of  full  force  and  effect  in  the  Transvaal. 

This  doctrine  affords  an  excellent  example  of  the  pheno- 
menon, so  frequent  in  the  history  of  the  Roman-Dutch  law, 
where  a  principle  taken  over  from  the  Roman  law  is  so 
modified  and  extended  by  custom,  and  by  the  interpretation 
of  jurist  and  judge,  that  the  very  reason  of  the  principle 
is  lost  amidst  the  vast  mass  of  subsequent  accretion.  A 
reaction  then  sets  in,  and  the  original  principle  together 
with  all  the  subtleties  that  have  grown  up  around  it  are 
swept  away  to  make  room  for  new  ideas. 

It  was   a  general  principle  of  the  old   Roman  law  that  a 
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vendor  and  purchaser  were  at  arms'  length,  and  that  each 
could  seek  for  himself  the  greatest  possible  advantage. 
Ulpian  (D.  4,  4,  16.  4)  tells  us  that  it  was  a  dictum  of 
Pomponins  that  buyer  and  seller  could  get  the  better  of 
one  another.  Idem  Pomponius  ait  in  pretio  emptionis  et 
venditionis  naturalitrr  licere  contra}/ entibus  se  circumvenire. 
Later  on  it  was  found  that  persons  in  needy  circumstances 
were  often  compelled  to  sell  their  land  for  prices  far 
beneath  the  market  value,  and  to  meet  such  cases  an 
equitable  doctrine  of  the  praetor  was  invoked  by  which  in 
bonae  fidei  transactions  parties  could  be  put  on  an  equal 
footing  quia  in  bonae  field  judiciis,  quod  inaegualiter 
f<iduin  es.se  constiterit  in  nielius  reformabitur.  If,  there- 
fore, in  a  contract  of  sale  the  one  party  got  an  extra- 
ordinary advantage  over  the  other,  this  equitable  doctrine 
of  the  praetor  seems  to  have  been  relied  upon  by  the 
party  who  had  been  placed  in  the  worse  position. 

At  any  rate  the  Emperors  Diocletian  and  Maximilian 
thought  that  provision  ought  to  be  made  in  case  a  vendor 
sold  his  land  at  too  low  a  price,  and  came  to  his  assistance 
with  a  rescript  which  is  embodied  in  the  Code  (4,  44,  2). 
The  words  of  this  rescript  are,  "  If  you  or  your  father  have 
sold  land  (fundus)  for  a  price  less  than  its  value,  it  is 
just  that  if  you  offer  to  the  purchasers  the  price  they  paid 
they  should,  upon  order  of  a  judge,  restore  to  you  the 
property :  or  otherwise,  if  the  buyer  prefers  it,  you  should 
receive  the  amount  that  will  make  up  the  proper  price. 
You  will  be  considered  to  have  sold  for  a  price  less  than 
the  value  if  the  price  paid  to  you  is  half  of  the  true 
value." 
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The  Cod?  therefore  provided  that  the  vendor  of  landi 
could  set  aside  a  sale  it'  the  purchaser  had  paid  less  than' 
half  the  true  value  of  the  estate.  The  reason  of  the  le.v 
usually  given  is  that  owners  of  property  were  often  com- 
pelled to  sell  owing  to  the  fact  that  they  were  reduced 
to  great  straits  by  circumstances  over  which  they  had  no- 
control,  and  unscrupulous  purchasers  took  advantage  of  their 
dire  distress.  We  see,  therefore,  that  the  Roman  law  only 
contemplated  the  special  case  where  the  vendor  sold  land, 
for  less  than  half  the  value. 

The  glossators  thought  that  it  would  be  unjust  to  give- 
the  benefit  of  this  le.r  to  the  vendor  alone  and  to  deny  it 
to  the  purchaser,  and  the}'  therefore  interpreted  the  lev  to 
appl}'  as  well  to  the  purchaser  as  to  the  seller.  Donellus 
puts  the  case  very  clearlj" :  Beneficium  autem  quod  hie 
venditori  tribuitur  aperte  beneficium  e#t  causae  non  per- 
Tribuitur  enim  laesioni,  id  est  venditori  non  quia 

venditor  *ed  quia  venditor  laesus  est  (ad,  4,  44,  2, 
par.  4S).  This  view  was  adopted  by  the  great  jurists  of 
the  sixteenth,  century,  and  came  thus  to  be  incorporated 
into  the  Roman-Dutch  law.  Hence  Voet  (18,  5,  5)  lays  it 
down  that  there  is  no  difference  between  the  purchaser 
and  the  vendor  as  regards  laesio  enormis,  and  quotes  the 
Amsterdam  volume  of  the  Consultations  (Amst.  vol.  3,  cons.  14), 
whei-e  an  opinion  is  found  to  that  effect  dated  1596.  This 
was  the  first  deviation  from  the  original  provision  of  the 
Roman  law. 

Again,   the   Code   only   speaks  of   sales  of    land   (fundus). 
In    this    respect    also    the    lex    was    extended    by    the    jurists, 

and    Yoet    tells    us    that    in    Holland,    at    any    rate,    the    prac- 

oo 
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tice  prevailed  of  allowing  the  remedy  to  be  extended  first 
to  house  property  and  then  to  the  more  valuable  kinds  of 
movables.  This  view  of  Voet  was  approved  of  by  Sir 
Henry  de  Villiers  in  Levisohn  v.  Williams  (Buch.  1875, 
p.  108). 

Exceptions,  however,  soon  came  to  be  engrafted  upon  the 
general  principle,  and  certain  transactions  were  excluded  from 
the  operation  of  the  doctrine.  If  the  subject  of  the  sale  were 
of  so  uncertain  a  value  that  no  estimate  could  be  made  of 
what  would  be  a  fair  price,  then  the  doctrine  of  laesio 
enormis  did  not  apply.  Hence  were  excluded  the  sale  of 
an  inheritance,  an  emptio  spei  like  the  cast  of  a  net,  and 
later  on  the  same  was  decided  with  regard  to  the  sale  of 
minerals  and  turf  (Sande,  3,  4,  16).  The  doctrine  was  inter- 
preted not  to  apply  to  the  sale  of  an  annuity  or  of  crops 
to  be  raised  on  a  certain  piece  of  land,  nor  generally  to  all 
cases  where  the  value  is  unascertainable  (Huber,  Hed.  Recht. 
3,  6,  6).  Sales  by  judicial  decree  or  by  public  auction,  as 
wrell  as  all  transactions  arising  out  of  compromise,  were  also 
excluded.  On  the  other  hand,  the  doctrine  was  extended 
first  to  all  botiae  fidei  contracts  which  resemble  sale,  and 
later  on  in  Holland  even  xtricti  juris  contracts  were  included 
<Voet,  18,  5,  14). 

We  see,  therefore,  that  the  original  principle  of  law  was 
that  buyer  and  seller  could  circumvent  one  another  in  any 
way  short  of  fraud.  An  equitable  rule  was  then  adopted 
that  there  must  be  some  ratio  between  the  true  value  and 
the  price.  Later  on  the  ratio  was  fixed  with  regard  to  land 
at  half  the  true  value.  The  doctrine  was  then  extended  to 
movables,  and  the  purchaser  was  placed  on  the  same  footing 
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as  the  vendor.  Not  only  in  true  sales,  but  also  in  trans- 
actions similar  to  sales,  the  right  of  rescission  was  admitted 
on  account  of  laesio  enormis.  Meanwhile  the  impossibility 
of  applying  the  doctrine  to  all  cases  of  sale  became  manifest, 
and  numerous  exceptions  were  grafted  upon  the  rule,  and 
eventually  wherever  the  element  of  chance  prevailed,  the  in- 
iustice  of  allowing  the  sale  to  stand  when  the  transaction 
turned  out  favourable,  and  to  be  upset  when  a  loss  ensued, 
came  to  be  universally  recognised.  As  commerce  increased  the 
great  difficulty  of  upholding  the  doctrine  became  manifest. 

In  France  the  lex  of  the  Code  was  adopted  in  its  restricted 
form,  and  the  right  of  rescission  was  restricted  to  the  sale 
of  land.  For  a  short  period  it  was  specially  abolished,  but 
later  on  it  was  re-enacted  in  its  restricted  form  (Code,  arts. 
1674  et  seq.).  In  some  States  where  the  civil  law  prevails 
the  principle  was  adopted  in  a  restricted  form,  whilst  in 
others  it  was  altogether  abandoned. 

This  doctrine  of  the  civil  law  never  formed  part  of  the 
common  law  of  England.  The  tendency  of  modern  ideas  is 
therefore  clearly  towards  a  curtailment  of  the  doctrine,  if  not 
towards  its  total  abrogation.  It  is  therefore  not  astonishing 
that  the  Cape  legislature  in  1879  passed  an  Act  by  which 
the  whole  doctrine  of  laesio  enormis  was  entirely  swept  away, 
and  in  that  respect  the  law  of  the  Cape  Colony  has  been 
assimilated  to  the  law  of  England. 


oo  2 


CHAPTER  XIX. 
SPECIFIC  PERFORMANCE. 

WITH  regard  to  the  specific  performance  of  contracts  generally, 
and  more  especially  with  regard  to  the  specific  performance 
of  a  contract  of  sale,  there  has  always  been  a  dispute  between 
the  various  jurists  as  to  whether  specific  performance  formed 
part  of  the  law  of  Holland.  As  the  history  of  this  subject  is 
of  great  interest,  I  shall  deal  with  it  somewhat  fully.  The 
controversy  is  one  which  dates  back  to  a  very  remote  period. 
It  was  very  acute  in  the  time  of  the  Qmituor  Doctores  (twelfth 
century),  though  it  is  hardly  necessary  to  consider  the  views 
of  all  the  ancient  jurists  who  took  part  in  this  controversy. 
Donellus  was  of  opinion  that  no  one  could  be  compelled  to 
do  an  act,  and  that  he  could  always  get  rid  of  an  obligatio 
juriendi  by  paying  id  quod  interest  (Donel.  (id,  1.  72:  De  Verb. 
Obi.  n.  32,  vol.  11,  p.  1218).  Cujacius,  on  the  other  hand, 
held  the  view  that  the  civil  law  allowed  the  one  party  to  a 
contract  to  compel  the  other  to  do  an  act. 

There  were,  therefore,  two  schools,  both  relying  on  the 
Cori»i*  Jurix  for  their  different  views.  Zoesius  (45,  1,  52) 
adhered  to  the  opinion  of  Cujacius,  whilst  Grotius  adopted  the 
view  of  Donellus.  Urotius  (3,  3,  41)  says:  "But  although  by 
natural  law  a  person  who  has  promised  to  do  something  is 

* 

bound  to  do  it  if   it  is  in  his  power,  he  may,  nevertheless,  by 
municipal  law  release  himself  by  paying  the  other  contracting 

party  or  acceptor  the  value  of  his  interest  in  the  same  or  the 
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penalty,  if  any  lias  been  agreed  upon,  in  default  of  payment." 
Groenewegen  in  his  note  to  this  passage  says  that  in  his  time 
this  was  not  the  law,  and  that  a  person  could  not  release  him- 
self by  paying  damages,  but  could  be  compelled  by  civil  im- 
prisonment to  the  strict  fulfilment  of  what  he  had  promised. 
In  support  of  this  view  he  quotes  the  Instruction  fan  den 
Hoogen  Raad  and  the  decisions  of  the  Court  of  Mechlin,  but 
he  adds  at  the  same  time  "  that  some  jurists,  not  without 
reason,  declare  this  to  be  in  accordance  with  the  Roman  law." 
The  Instructie  (275)  referred  to  is  to  the  effect  that  judgments 
or  orders  containing  a  condemnatio  ad  factum  are  to  be  exe- 
cuted by  civil  imprisonment  (gijzeling),  and  the  refractory 
person  is  to  be  imprisoned  until  he  carries  out  the  sentence. 

In  the  De  Legibus  Abrogatis  (ad  Dig.  42,  1,  13,  1) 
Groenewegen  says:  "Hodie  in  omnibus  faciendi  obligationi- 
bus  praecise  ad  fact  urn  cogi  potest  neque  solvendo  interest 
liberatur  promissor  qwi  faciendi  facultatem  habet.  Ita  jiuli- 
catum  refert  Chritstinaeus  (vol.  1,  dec.  323,  n.  8)."  Groene- 
wegen therefore  had  no  doubt  whatever  that  not  only  in  con- 
tracts ad  dandum,  but  also  in  contracts  ad  faciendum,  specific 
performance  could  be  enforced.  In  referring  to  Christinaeus 
we  find  that  he  is  of  the  same  opinion,  and  he  also  tells 
us  that  this  view  was  actually  followed  by  the  Court  of 
Brabant. 

Van  Leeuweu  (Kotze,  vol.  2,  p.  118)  in  treating  of  the 
contracts  do  ut  des,  &c.  (bk.  4,  c.  14,  s.  3)  says  "  that  by  the 
Canon  law,  which  in  this  respect  we  follow,  a  simple  promise 
made  premeditatedly  begets  a  complete  obligation,  so  at  the 
present  day  in  these  innominate  contracts  and  all  other  tran- 
sactions all  change  of  intention  and  withdrawal  are  excluded, 
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except  where  it  has  been  otherwise  expressly  stipulated.  But 
he  who  has  on  his  side  completed  the  transaction  has  the 
right  of  compelling  his  adversary  to  perform  his  part  thereof, 
and  need  not  be  satisfied  with  id  quod  interest  if  the  doing 
consisted  in  something  which  it  was  in  the  power  of  the 
adversary  to  perform,  but  may  compel  him  by  means  of 
imprisonment  to  perform  that  which  he  has  promised."  He 
relies  on  the  same  authorities  for  this  view  of  Groenwegen. 

Ulrich  Huber,  in  his  Praelectiones  ad,  bk.  3,  tit.  16 
(vol.  1,  p.  296)  (De  Verborum  Obligationibus)  expresses  an 
opinion  in  favour  of  specific  performance  being  admissible  in 
contracts  ad  faciendum  as  well  as  in  contracts  ad  dandum. 
Van  der  Keessel  (Thes.  512)  holds  that  by  the  proper  inter- 
pretation of  the  civil  law  a  person  who  has  promised  to  do 
an  act  can  be  compelled  to  perform  his  promise.  He  refers 
to  a  decision  of  the  Supreme  Court  of  Holland,  reported  in 
Neostadius.  But  later  on  we  shall  see  that  this  decision  only 
refers  to  cases  of  sale. 

Professor  Scheltinga,  in  his  annotations  on  Grotius  (ad,  3, 
3,  41),  says:  "With  regard  to  the  doctrine  of  Grotius,  as 
expressed  in  this  paragraph,  we  must  remark  that  it  is 
certain  that  if  a  person  promises  to  do  a  thing  or  to  pay 
a  penalty  if  he  fails,  he  can  fulfil  his  obligation  by  paying 
the  penalty ;  but  with  regard  to  the  question  whether  a 
person  who  has  promised  to  do  a  thing  can  fulfil  his  obliga- 
tion by  paying  the  id  quod  interest,  there  is  some  doubt. 
We,  however,  are  of  opinion  that  if  the  promissor  can  do 
the  act  promised,  then,  according  to  the  civil  law,  he  cannot 
escape  his  promise  by  paying  the  id  quod  interest,  but  he 
is  bound  to  perform  the  act  promised.  This  was  also  the 
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view  of  Groenewegen,  and  it  appears  from  his  remarks  that 
this  was  the  law  of  Holland,  so  that  a  promissor  facti  can 
in  Holland  be  compelled  by  civil  imprisonment  ad  factum 
praestanduwi." 

From  the  passages  of  Van  der  Keessel  and  Scheltinga 
referred  to,  it  would  appear  that  this  was  the  view  of 
eminent  professors  of  law  towards  the  end  of  the  eighteenth 
century.  Yoet,  on  the  other  hand,  adopts  the  view  of 
Donellus,  that  nemo  coyi  potest  ad  factum  praestandum. 
His  words  are  (45,  1,  8) :  In  Us,  quae  faciendi  obligationem 
continent,  generaliter  placuit,  neminem  ad  fact  urn  obligatum. 
praecise  ad  implementum  facti  cogi  posse  sed  liberari  praes- 
tando  id  quod  interest.  He  discusses  the  civil  law,  and  comes 
to  the  conclusion  that  this  is  the  proper  view  to  be  gathered 
from  the  texts.  Voet's  view  is  adopted  by  Dekker  in  his 
notes  on  Van  Leeuwen  (2  Kotze,  p.  33). 

We  see,  therefore,  that  the  view  that  specific  performance 
can  be  enforced  has  been  defended  by  reference  to  texts  in 
the  civil  law,  whilst  those  who  attack  specific  performance 
rely  on  the  same  law  for  their  opinions.  Heineccius  is  of 
opinion  that  the  Germans  adopted  the  view  that  a  person 
could  be  compelled  to  do  an  act  which  he  had  promised,  and 
that  he  could  not  free  himself  from  his  obligation  by  tender- 
ing the  id  quod  interest  (Elem.  Jur.  Germ.  bk.  2,  sec.  346). 

Thus  far  I  have  dealt  with  the  general  question  as  to 
whether  a  person  can  be  compelled  ad  factum  praestandum. 
I  shall  now  proceed  to  consider  the  question  whether  in  the 
case  of  sale  a  vendor  can  be  compelled  to  deliver  the  actual 
thino-  sold.  Of  course  if  it  be  conceded  that  in  omnibu* 

& 

obligationibus  promissor  ad  factum  praestandum  cogi 
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then  it  follows  that  he  can  be  compelled  to  perform  speci- 
fically the  contract  of  sale.  At  the  same  time  the  general 
rule  may  not  be  true,  but  the  contract  of  sale  may  give  a 
special  right  of  specific  performance. 

This  question  is  discussed  by  Mr.  Justice  Kotze  in  his 
second  volume  of  Van  Leeuwen,  p.  141.  In  addition  to  some 
•of  the  authors  quoted  above  he  refers  to  Huber's  Hedendaegse 
Rt'chtsyeleerdheyt.  There  is  a  misprint  in  the  reference :  it 
should  be  3,  2,  9  and  10.  Huber  says,  "  As  soon  as  the 
parties  have  come  to  an  agreement  they  cannot  recede  from 
the  sale ;  the  seller  must  deliver  the  article  sold  and  the 
purchaser  must  pay  the  price,  nor  can  the  seller  escape 
•delivery  and  free  himself  by  tendering  the  id  quod  interest, 
•even  if  he  ottered  double  the  price." 

Van  Leeuwen  says  the  same  (Kot/e,  vol.  2,  p.  140).  and 
he  bases  this  view  upon  a  decision  of  the  Supreme  Court 
•quoted  by  Neostadius  (Deci*.  50).  As  this  case  was  decided 
in  the  sixteenth  century,  and  is  quoted  with  approval  by 
many  authorities,  I  will  give  it  here.  The  headnote  reads  as 
follows :  "  A  person  who  has  the  power  of  delivering  a  thing 
sold  will  not  be  liberated  by  paying  the  damages  of  the  id 
quod  interest  for  non-delivery.  A  certain  vendor  was  con- 
demned to  deliver  to  a  purchaser  a  certain  piece  of  land:  he 
declared  that  he  could  not  deliver  the  land  inasmuch  as  he 
had  already  delivered  it  to  another,  but  he  offered  the 
damages  which  the  purchaser  had  suffered  by  his  failure  to 
deliver.  When,  however,  it  was  found  that  in  truth  he  had 
not  yet  delivered  the  land  to  the  second  purchaser,  the  court 
ordered  that  the  vendor  should  be  civilly  imprisoned  until  he 
had  given  delivery  of  the  land.  The  reason  was  because  a 
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person  who  had  it  in  his  power  to  deliver  an  article  sold 
could  not  escape  his  liability  to  deliver  by  tendering  damages. 
If  the  vendor  remained  obstinate  and  would  not  deliver,  not- 
withstanding the  civil  imprisonment,  then  the  land  must  be 
taken  from  him  by  a  judge  or  he  must  be  compelled  to 
make  delivery.  If  the  vendor  refuses,  the  purchaser  may! put 
a  value  on  what  it  is  worth  to  him  to  have  delivery,  and 
take  a  pledge  for  the  amount.  The  vendor,  however,  will 
remain  in  prison  until  the  purchaser  is  recouped  out  of  the 
sale  of  the  pledges  and  the  full  amount  is  paid." 

It  would  appear,  therefore,  that  the  purchaser  could  either 
enforce  specific  performance  or  claim  the  vulue,  and  that  in 
order  to  enforce  specific  performance  the  purchaser  could  call 
in  the  aid  of  the  court. 

With  regard  to  the  contract  of  sale,  Grotius  adopts  the 
view  of  Neostadius  and  says  (3,  15,  G) :  "If  delivery  is  de- 
layed by  the  seller,  the  purchaser  has  the  option  of  either 
claiming  delivery  together  with  all  profits  and  compensation 
for  loss  or  merely  compensation  to  the  extent  of  his  interest 
in  the  delivery,  which  frequently  is  more  advantageous  to 
him,  for  instance,  when  the  property  is  destroyed  or  damaged." 
To  this  Groenewegen  adds  a  note,  "To  this  delivery  the  seller 
may  be  compelled  by  gijzeling  or  civil  imprisonment,  nor 
can  the  seller  escape  it  by  offering  to  pay  the  damage  caused 
by  the  non-delivery." 

Voet,  however,  in  his  Commentary  (19,  1,  14)  discusses 
the  question  fully,  and  comes  to  the  conclusion  that  specific 
performance  should  not  be  decreed  in  a  case  of  sale.  If  we 
look  closely  into  the  language  of  Voet  it  is  manifest  "that  he 
does  not  say  that  the  law  of  Holland  does  not  allow  specific 
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performance,  but  he  argues  that  it  is  not  advisable  to  admit 
specific  performance  of  a  sale.  Towards  the  end  of  par.  14 
he  says :  Nostros  vero  mores  quod  attinet  script  um  quidem 
a  pluribus  invenio  venditorem  habentem  rei  tradendae  facul- 
tatem  compelli  posse  ut  tradat  nee  liberari  praestando  id 
quod  interest.  He  then  quotes  Neostadius,  Van  Leeuwen  and 
Grotius.  If  the  judges  have  the  power  of  taking  away  the 
ownership  from  one  person  and  giving  it  to  another,  then  he 
thinks  specific  performance  can  be  enforced  ;  but  if  they  do 
not  possess  that  power,  then  the  better  course  would  be  to 
adopt  the  rule  of  the  Roman  law  and  to  allow  the  vendor 
to  compensate  with  id  quod  interest.  In  his  Compendium, 
however,  Voet  expresses  clearly  the  view  that  in  case  of  sale 
specific  performance  can  be  claimed  (ad,  19,  1,  8).  Potest 
autem  jure  liodierno  -venditor  Itabens  rei  tradendae  facul- 
tatem  cogi  ut  rein  praeci*e  tradat  nee  liberator  praestando 
id  quod  interest.  It  would  therefore  appear  that  Voet  did 
not  always  hold  the  view  that  specific  performance  should 
not  be  decreed  in  cases  of  sale. 

The  impression  which  the  passage  (19,  1,  14)  leaves  upon 
my  mind  is  that  Voet  thought  that  the  true  view  with  regard 
to  the  civil  law  is  the  view  of  Donellus,  that  nemo  praecise 
cogi  potest  ad  faciendum,  and  that  therefore  a  vendor  should 
not  be  compelled  to  make  delivery  :  that  it  is  inadvisable  to 
give  a  judge  the  power  of  specifically  enforcing  contracts  by 
gijzeling,  and  that  therefore  we  should  return  to  what  Voet 
considers  the  true  view  of  the  Roman  law.  I  do  not  under- 
stand Voet  to  say  authoritatively  that  it  was  not  the  law 
and  custom  of  Holland  to  compel  a  vendor  to  make  delivery. 

la  the  Cape  Colony  the  case  of  Malan   \.  Schulkwyk  and 
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Odendaal  (1  Searle,  225)  has  been  cited  as  an  authority  in 
favour  of  the  power  of  the  court  to  decree  specific  perform- 
ance of  a  contract  of  sale.  The  case  is,  however,  badly 
reported,  and  the  matter  was  never  actually  raised  in  argu- 
ment. The  court  no  doubt  said  that  the  plaintiff  was  entitled 
to  the  property  in  dispute  on  paying  certain  sums  to  the 
defendant  Schalkwyk,  but  there  is  nothing  in  the  report 
which  justifies  one  in  concluding  that  specific  performance 
was  decreed.  It  is  true  the  summons  prayed  that  the  defend- 
ant might  be  compelled  to  deliver  up  possession  of  the  land, 
but  in  the  way  the  judgment  is  reported  it  may  be  construed 
to  be  a  mere  declaration  of  rig-hts. 

o 

In  Norden  v.  Rennie  (1879,  Buch.  p.  155)  the  plaintiff' 
brought  an  action  for  specific  performance  of  a  contract  of 
sale  of  landed  property  sold  by  defendant  to  the  plaintiff. 
Sir  Henry  de  Villiers,  C.J.,  said:  "It  is  clear  that  the  plaintiff 
is  entitled  to  have  specific  performance  of  the  contract,  but 
the  judgment  of  the  court  must  be  in  the  alternative.  The 
declaration  simply  asks  for  specific  performance,  and  does  not 
pray  for  damages,  but  under  the  prayer  for  general  relief  the 
court  will  be  able  to  award  damages  as  an  alternative." 
There  is  nothing  in  this  report  to  show  that  the  question  was 
argued  at  the  Bar. 

In  Kettles  v.  Bennett  (8  E.D.C.  89)  Barry,  J.P.,  expressed 
an  opinion  in  favour  of  the  court's  power  to  decree  specific 
performance  of  a  contract  of  sale :  "  Where  a  vendor  sells 
property,  some  of  which  he  cannot  deliver,  he  cannot  be  heard 
to  say,  '  Because  I  cannot  deliver  some  you  cannot  make  me 
deliver  the  rest.'  The  rule  of  law  is,  where  a  purchaser  buys 
property  and  the  vendor  cannot  deliver  part,  the  vendor  may 
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at  the  request  of  the  purchaser  be  ordered  to  deliver  what 
he  can  deliver.  But  the  court  will  not  make  such  order 
unless  the  plaintiff  insists  upon  it,  and  unless  it  could  see  its 
way  clearly  to  apportion  the  purchase  amount  which  will 
have  to  be  paid  if  only  part  is  delivered." 

In  Van  der  WestJtuysen  v.  Velenski  (15  S.C.  237)  the  court 
decreed  specih'c  performance  of  an  undertaking  to  sign  a 
formal  contract,  but  gave  an  alternative  judgment  for  damages, 
so  thai  this  case  is  no  authority  that  specific  performance  of 
a  contract  of  sale  without  an  alternative  of  damages  can  be 

^> 

decreed.  Sir  Henry  de  Villiers,  C.J.,  said :  "  The  court  must 
declare  that  the  contract  embodied  in  the  memorandum  was 
a  valid  and  binding  one.  and  must  grant  an  order  compel- 
ling the  defendant  to  duly  execute  the  formal  contract.  .  .  . 
It  is  usual,  however,  to  fix  an  amount  as  damages  in  case  of 
refusal  to  comply  with  the  order  of  court.  The  court  in  such 
cases  has  never  gone  minutely  into  the  question  of  damages 
sustained,  but  has  taken  a  round  sum  for  the  purpose  of 
enforcing  its  judgment." 

In  a  note  to  eh.  4,  bk.  18,  sec.  1,  of  his  translation  of  Van 
Leeu wen's  Commentary,  Mr.  Justice  Kotze  expresses  a  decided 
opinion  in  favour  of  the  contention  that  the  Roman-Dutch 
law  gave  the  purchaser  the  right  of  demanding  the  delivery 
of  the  article  sold,  and  that  he  was  not  obliged  to  be  satisfied 
with  the  id  quod  interest  (Kotze's  trans,  vol.  2,  p.  141).  He 
seems,  however,  to  have  gone  somewhat  too  far  when  he 
asserts  that  it  is  the  settled  practice  of  South  Africa,  for 
Norden  v.  Retmie  hardly  seems  to  justify  this  view.  The 
High  Court  of  the  South  African  Republic  unhesitatingly 
adopted  the  doctrine  of  specific  performance  of  a  contract  of 
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sale  in  the  unreported  case  of  Cohen  v.  tihire*  (1882)  and  in 
the  reported  case  of  Thompson  v.  Pullinger  (1  Off'.  Rep. 
(Eng.),  298). 

The  Natal  Supreme  Court  in  Troll  ip  v.  Troinp  and  Van 
Zu'ccl  (1  N.L.R.  130,  160)  granted  specific  performance  in  an 
action  on  a  contract  for  sale  of  land,  and  ordered  the  judg- 
ment to  be  carried  out  by  the  Master,  inasmuch  as  the  plain- 
tiff' could  not  get  the  necessary  authority  from  the  registered 
owner,  one  of  the  defendants  in  the  action. 

The  Supreme  Court  of  the  Transvaal  has  adopted  the 
principle  of  specific  performance  in  a  contract  of  sale,  arid 
has  carried  out  this  principle  to  its  logical  consequence.  It 
has  said  to  the  vendor :  ':  What  you  have  sold  you  must  de- 
liver, and  you  must  deliver  in  accordance  with  your  promise, 
and  if  you  fail  to  deliver  in  terms  of  the  contract  the  court 
will  not  only  compel  you  to  deliver,  but  will  compel  you  to 
make  good  any  loss  which  the  purchaser  has  suffered  on 
account  of  your  failure  to  deliver  in  accordance  with  your 
contract."  In  the  case  of  Silverton  Estates  Co.  v.  Bellevue 
Syndicate  ([1904]  T.S.  462)  Sir  James  Rose  limes  said:  'The 
court  will  lay  down  the  rule  that  where  a  seller  has  made 
default  in  delivery  of  the  thing  sold  and  is  in  mom,  the  pur- 
chaser, in  addition  to  demanding  specific  performance,  may, 
where  he  has  sustained  damages  which  the  law  recognises  and 
allows,  claim  those  damages  in  the  same  action  "  (at  p.  470). 

In  the  Transvaal,  therefore,  no  alternative  claim  for  damages 
is  required,  for  the  courts  will  decree  specific  performance  of  a 
contract  of  sale  and  damages  as  well,  if  such  have  been  caused 
by  default  in  delivery. 


CHAPTER  XX. 
LETTING  AND  HIRING. 

IN  dealing  with  the  development  of  the  Roman-Dutch  law  of 
Letting-   and    Hiring,    the    first    thing    that    strikes    us    is    the 
peculiar   doctrine    embodied    in    the    maxim    Huur  yaat    voor 
koop.      Grotius  tells  us  that  it   was  a  custom  of  Holland   that 
a    purchaser    must   continue    a    lease    granted    ~by    his    vendor. 
•Groenewegen   points    out   that    this    custom    was    diametrically 
opposed  to  the  Roman  civil  law  (C.  4,  65,  9),  which  provided 
that  the  purchaser  of  a  property   was  not  bound  to  leave  the 
lessee  upon  the  property  until  the  expiration  of  his  lease,  un- 
less the  sale  was  concluded  subject  to  that  condition.      I  have 
not  been   able   to   find  out   whether  this    practice   was  derived 
from  some  ancient  German  custom   or  whether  it  grew  up  in 
the   Netherlands.      Heineccius   mentions   no  such   German  cus- 
tom, and,  as   far  as    I    know,    none   of    the  old    Roman-Dutch 
lawyers   discuss  its  origin.      We   find   the  principle   enunciated 
in  several  of  the  local  Codes  in  the  Netherlands  (Reyts.  Obser. 
vol.  3,  obs.  79).      In  the  Customs  of  Rhynland  we  find,  "  It  is 
a    common    custom    and    law    that    not    only  the    heirs    of   the 
deceased,  but  also  the  purchaser,  must  acknowledge   the  lease 
entered    into    by    his    predecessor    in    title,    viz.,    the    vendor, 
according  to  the  maxim  Huur  goat  voor  koop." 

Similar    provisions    are    found    in    the    Keuren    of    Leyden, 
Amsterdam,    Middelburg,     Zierikzee,    Flushing,    Antwerp    and 

Mechlin.       In    Friesland,    however,  ,a    modified    form    of    the 
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Roman  rule  prevailed.  It  would  therefore  appear  that  the 
custom  grew  up  in  Holland  not  from  any  general  principle, 
but  because  it  had  been  specially  adopted  by  several  of  the 
most  important  cities  of  the  Netherlands.  Nor  did  this  prin- 
ciple apply  to  all  leases,  for  when  the  lease  was  one  in 
longum  tempus  the  purchaser  could  eject  the  lessee  unless 
the  agreement  was  made  in  writing  and  registered  before 
the  judge  of  the  place  where  the  property  was  situated. 
This  at  any  rate  was  the  view  of  the  Court  of  Holland,  for 
Groenewegen  (ad  Grot.  3,  19,  9)  tells  us  that  it  was  well 
understood  that  land  could  not  be  leased  for  more  than  ten 
years  unless  a  written  lease  was  executed  com  in  lege  loci, 
and  that  this  view  was  based  upon  a  decision  of  the  Court 
of  Holland  given  in  1609  (Sup.  Cur.  Decis.  30).  Neostadius 
quotes  a  decision  of  the  Supreme  Court  of  Holland  and  West 
Friesland,  in  which  it  was  definitely  laid  down  that  according 
to  the  law  of  Holland  land  could  not  be  sold  otherwise  than 
subject  to  the  rule  that  Lease  goes  before  Sale,  and,  as  far 
as  I  know,  this  is  the  first  judicial  declaration  of  such  a 
general  custom. 

With  regard  to  the  necessity  for  registering  leases  for 
more  than  ten  years  in  order  to  bind  a  purchaser,  there  has 
been  some  dispute,  though  there  can  be  little  doubt  that 
according  to  the  view  of  the  older  lawyers  registration  was 
necessary.  Groenewegen,  in  addition  to  the  passage  cited 
above,  tells  us  in  his  De  Legibus  (ad  Cod.  4,  65,  9):  Ceterum 
si  ad  longum  tempus  privatim  fundus  locatus  sit  cdiud 
dicendum  existimo.  .  .  .  In  locatione  enim  longi  temporis 
eadem  xoleinnitas  intervenire  debet  quae  in  alienatione  euju* 
naturam  induit  atque  sortitur  ex  communi  atque  inveterata 
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doctorum  sententia.  The  decision  referred  to  by  Groene- 
wegen  is  given  in  the  appendix  to  the  Amsterdam  third 
volume  of  the  Consultations,  and  as  it  is  an  important  deci- 
sion I  give  a  translation  of  the  text.  "  Some  one  havino- 

~  ~ 

leased  a  house  or  land  for  as  long  as  the  lessee  pleased, 
and  the  lessee  having  enjoyed  it  for  a  period  of  more  than 
ten  years,  a  dispute  arose  whether  the  lessor  could  eject  the 
lessee :  the  court  decided  that  the  lessor  could  eject  because 
leases  do  not  run  for  more  than  ten  years  unless  passed 
cor«Yn  Icijc  loc'i,  when  they  affect  the  land." 

In  Green  \.  Griffiths  (4  8.C.  34fi )  the  question  was  raised 
by  Sir  Henry  cle  Villiers,  but  not  decided.  He  says:  "It  is 
another  question  whether  a  lease  for  a  long  period,  such  as 
ten  years  or  more,  whether  parole  or  in  writing,  will  avail 
against  a  particular  successor  of  the  lessor  unless  in  some 
form  or  another  registered  or  indorsed  upon  the  title-deeds 
of  the  land  in  the  Deeds  Register  of  the  colony.  The  case 
of  Mayrn«rd  v.  Usher  (2  Menz.  170)  is  generally  cited  in 
support  of  the  proposition  that  a  lease,  however  long,  is 
binding  upon  a  purchaser  of  land  from  the  lessor;  but  this 
proposition  is  too  widel}'  stated,  for  the  purchaser  in  that 
case  had  full  notice  of  the  long  lease  of  ninety-nine  years, 
which  was  in  fact  annexed  to  and  registered  with  his  deed 

~ 

of  transfer.  The  court  decided  that  the  Placaat  of  the  9th 
Ma}",  1744,  was  not  in  force  in  this  colony,  but  even  before 
1744  it  was  the  better  opinion  that  a  lease  was  not  binding 
upon  the  particular  successor  unless  it  was  made  coram 
judice  ret  situe,  or  unless  if  made  by  a  private  contract 
it  was  for  a  shorter  period  than  ten  years  (Groen.  0.  4 
(i">,  !»)."  The  learned  Chief  Justice  then  points  out  that 
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the  Placaat  of  1744  extended  the  period  to  twenty -five 
years,  and  required  leases  for  that  period  or  longer  to  be 
registered  in  the  same  way  as  the  alienation  of  immovable 
property. 

Voet  has  been  cited  as  an  authority  for  the  contrary 
view.  It  seems  to  me.  however,  that  Voet  (19,  2,  1)  says 
this:  '-'A  lease  confers  a  jus  ad  personam  and  not  a  jus 
in  rein,  and  the  length  of  time  for  which  a  lease  runs 
cannot  alter  its  nature  from  an  obligation  ad  person-am  to 
an  obligation  in  rem.  Theoretically,  therefore,  a  lease  for 
more  than  ten  years  should  not  require  greater  formalities 
than  a  lease  for  a  less  period.  If,  however,  leases  for  long 
terms  need  not  be  registered,  then  sellers  who  have  granted 
such  long  leases  may  defraud  purchasers.  It  would  there- 
fore be  well  to  make  leases  for  a  period  longer  than  ten 
years  binding  between  the  parties  themselves  and  their 
heirs,  but  not  binding  on  creditors  or  singular  successors. 
This,  view  has  been  taken  by  the  Court  of  Holland  and 
by  Matthaeus,  and  if  taken  with  the  above  limitations  I 
have  no  objection  against  such  a  custom." 

Now  if  we  turn  from  his  Commentary  to  his  Compen- 
dium we  find  the  following :  "  By  the  law  of  Holland  and 
Utrecht  the  purchaser  of  land  or  houses  must  recognise  the 
leases  made  by  the  seller  if  they  do  not  exceed  ten  years, 
even  though  such  leases  are  not  disclosed."  It  seems  to 
me,  therefore,  that  Voet  never  intended  to  go  so  far  as  to 
say  that  leases  over  ten  years  were  by  the  customs  of 
Holland  not  binding  upon  particular  successors.  He  seems 
rather  to  have  accepted  the  law  as  laid  down  by  Groene- 
wegen,  Neostadius  and  Matthaeus,  subject  to  the  limitation 
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that  a  lease  over  ten  years  was  binding  on  the  contracting 
parties  and  their  heirs. 

I  have  tried  to  discover  why  the  Placaat  of  1744 
extended  the  time  to  twenty-five  years,  but  I  have  not 
yet  been  successful.  It  is,  however,  possible  that  this  Placaat 
did  not  alter  the  law,  but  only  fixed  a  definite  period  for 
which  a  duty  of  2^  per  cent,  had  to  be  paid.  In  other 
words,  the  old  law  requiring  a  lease  over  ten  years  to  be 
registered  in  order  to  bind  the  particular  successor  still 
remained  in  force,  but  upon  such  leases  under  twenty-five 
years  no  duty  had  to  be  paid.  If,  however,  the  lease  was 
for  a  period  of  twenty-five  years  or  more  it  had  not  only 
to  be  registered,  but  a  duty  of  2-i-  per  cent,  had  to  be 
paid  as  well.  If  the  ten-year  period  of  the  old  law  was 
•extended  to  twenty-five  years,  it  does  seem  strange  that  no 
mention  is  made  in  the  law  itself  of  the  alteration. 

In  the  Transvaal  the  question  has  been  set  at  rest  by 
sub-sec.  1  of  sec.  29  of  Proclamation  8  of  1902,  which 
provides  that  leases  of  over  ten  years,  to  be  binding  upon 
particular  successors  for  a  period  longer  than  ten  years, 
must  be  registered. 

Another  important  difference  between  the  Roman  law  and 
the  Roman-Dutch  law  is  the  law  relating  to  the  subletting 
of  rural  tenements.  The  rule  of  the  Roman  law  was  Nemo 
prohibetur  rein  quam  conduxit  fruendam,  alii  locdre.  #i 
nihil  aliud  convenit  (C.  4,  65,  0).  Here,  then,  there  was 
no  restriction  whatever  upon  the  right  to  sublet  either  the 
whole  or  part  of  the  property  leased.  This  principle  did 
not  commend  itself  to  several  of  the  big  towns  of  Holland 
<Grot,  3,  21,  10).  In  Amsterdam,  Gouda.  Utrecht,  Middelburg 
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and  's  Hertogenbosch  the  subletting  of  houses  was  forbidden 
unless  with*  the  consent  of  the  owners.  The  general  law  of 
Holland,  however,  allowed  the  subletting  of  urban  tenements, 
and  this  view  lias  been  adopted  by  the  Cape  courts  (Swnrts 
v.  Landmark,  2  S.C.  5).  With  respect  to  farm  lands  (praedia 
rustica),  the  law  of  Holland,  as  interpreted  by  the  courts  of 
Holland  and  by  the  Supreme  Court  of  the  Cape  Colony, 
did  not  allow  a  sub-lease  without  the  express  consent 
of  the  owner  (De  Vries  v.  Alexander,  Foord,  43).  The 
Transvaal  court  in  Eckhart  v.  Nolte  (3  C.L.J.  43)  held  a 
contrary  view,  and  decided  that  praedia  rustica  could  be 
sublet. 

There  is  no  doubt  whatever  that  the  great  authorities  on 
the  Roman-Dutch  law  were  of  opinion  that  praedia  'rustica 
could  not  be  sublet  without  the  special  consent  of  the  lessor. 
On  the  other  hand,  they  all  rely  on  the  Placaats  of  1515  and 
1580,*  and,  as  Mr.  Justice  Kotze  has  rightly  pointed  out,  these 
Placaats  do  not  speak  of  lease  (huur),  but  of  na  huur,  i.e. 
after  lease.  What  the  Placaats  sought  to  avoid  was  that  a 
lessee  should  refuse  to  give  up  his  lease  because  of  some 
alleged  custom  which  gave  him  the  right  to  retain  it.  The 
Placaats  do  not  speak  of  subletting ;  they  are  only  directed 
against  holding  over  (na  huur).  The  arguments  for  and 
against  the  view  that  praedia  rustica  can  be  sublet  are  fully 
set  out  in  the  controversial  articles  of  Chief  Justice  Maasdorp 
and  Mr.  Justice  Kotze  in  the  CAPE  LAW  JOURNAL  for  the 
years  1886  and  1887.  No  amount  of  argument  can,  however, 
get  away  from  the  fact  that  Voet,  Neostadius  and  other 

*  The  Placaat  of  1658,  mentioned  by  Van  tier  Keessel  in  Thcs.  674,  merely 
repeats  the  ipsissima  verba  of  the  Placaats  of  1515  and  1580. 
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great  authorities  of  the  Roman-Dutch  law  were  of  opinion 
that  praedia  rustica  could  not  be  sublet  unless  the  lessor 
o-ave  his  consent  to  such  sub-lease. 

t* 

Considering-  that  the  Placaats  of  1515  and  1580  do  not 
mention  subletting,  I  have  asked  myself  why,  with  the 
Placaats  before  them  and  with  the  fact  that  -net  ku-ur  and 
not  huv.r  is  mentioned,  did  they  persist  in  the  view  that 
praedia  rustica  could  not  be  sublet.  Mr.  Justice  Kotze 
thinks  aliquando  dormitat  bonus  Homerus,  but  this  view 
does  not  seem  adequate.  It  has  struck  me  that  there  may 
be  some  other  explanation.  Although  the  Placaats  do  not  ex- 
pressly prohibit  the  subletting  of  praedia  rustica,  they  may 
have  had  that  effect  indirectly.  Now  if  we  look  at  the 
wording  of  the  Placaats,  we  find  they  say  that  no  lessees 
and  occupiers  of  land  which  they  have  taken  on  lease  may 
enjoy  the  land  longer  than  a  period  of  four  years  except  by 
the  leave  and  consent  of  the  owner,  and  that  they  must  have 
{>,•/>[><>)•  fi'ritten  deeds  of  lease  thereof.  In  other  words,  the 
Placaats  prohibit  the  lessees  from  holding  over  on  a  pretext 
that  they  have  some  jus  retractus,  unless  they  can  produce 
a  written  lease.  In  order  to  defeat  the  claim  of  a  land- 
lord to  quit,  the  person  who  claims  a  lease  over  the  land 
must  produce  a  written  lease  from  the  landlord.  If,  there- 
fore, the  lessee  sublets  to  a  third  party,  such  third  party 
would  never  be  in  the  position  to  produce  a  written  lease 
from  the  landlord.  Now  I  would  suggest  that  it  was  this 
failure  to  produce  a  written  lease  from  the  landlord,  when 
such  was  demanded,  which  made  the  sub-leases  of  praedia 
rustica,  impossible  in  law,  unless  the  sub-lessee  was  protected 
by  a  written  instrument  of  the  landlord.  It  was  not  enough 
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for  tlie  sub-tenant  to  say  to  the  owner,  "  I  have  no  lease 
from  you,  but  you  have  a  written  lease  with  A  B,  and  I 
hold  from  him."  The  occupier  had  to  prove  his  title  by  the 
production  of  a  written  lease,  and  if  he  were  a  sub-tenant  he 
would  fail  to  show  his  title  unless  fortified  with  the  written 
consent  of  the  owner.  I  have  been  led  to  this  view  by  the 
words  of  Vinnius  (Inst.  3,  tit.  25,  pr.  3).  He  says,  Apud  nos 
locatio  agrorum  non  procedit  sine  inter  ventu  instruments  a  at 
piMici  did  privati  nee  absgue  instrumento  locationis  nllo 
colono  jus  est  agro  conducto  frwi.  Extat  de  ea  re  Con- 
siitutio  Principis  Caroli  edita,  1515  Confirm&ta,  art.  30, 
Polit.  Ord. 

The  effect  of  requiring  a  written  lease  from  the  person 
who  claims  the  enjoyment  of  the  property  would  be  to  prevent 
sub-leases  without  the  owner's  written  consent.  The  Placaats 
according  to  this  view  were  directed,  as  correctly  stated  by 
Mr.  Justice  Kotze,  against  na  huur  or  holding  over,  but  in- 
cidentally they  came  to  be  regarded  as  preventing  subletting 
without  the  written  consent  of  the  owner.  This  view  recon- 
ciles to  some  extent  the  law  as  stated  bv  Voet  and  others 

i) 

with  the  sense  and  meaning  of  the  Placaats.  To  this  it  may 
be  objected  that  the  production  of  the  written  lease  to  prove 
that  there  was  a  na  knur  could  only  be  demanded  after  the 
expiration  of  the  lease.  But  how  could  the  original  lease  be 
proved  in  a  case  of  conflict  of  evidence  except  by  reference 
to  the  written  document  ?  In  most  cases  the  document  would 
be  all  the  court  could  rely  on,  and  so  in  actual  practice  a 
written  lease  from  the  lessor  came  to  be  the  only  defence 
which  the  occupier  of  praedia  nistica  could  set  up  against 
the  owner. 
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The  sub-lessee  would  not  be  heard  to  set  up  a  sub-lease 
unless  he  had  the  owner's  written  consent,  and  so  subletting 
came  to  be  regarded,  first,  as  exceedingly  difficult  of  proofr 
and  afterwards  as  illegal  unless  fortified  with  the  written 
consent  of  the  owner.  I  merely  put  this  forward  as  a  sugges- 
tion of  the  probable  explanation  why  the  text-writers  state 
so  categorically  that  the  subletting  of  praedia  rustica  with- 
out the  owner's  consent  is  contrary  to  law.  and  why  they 
rely  for  their  proposition  upon  the  Placaats. 

By  the  Roman  law  a  lease  both  of  lands  and  houses  could 
be  completed  by  mere  consent,  and  no  writing  was  necessary 
to  ensure  its  validity.  This  was  also  apparently  the  law  of 
Holland  until  the  sixteenth  century.  During  that  century 
several  placaats  were  issued  by  which  a  lease  of  lands  was 
declared  null  and  void  unless  made  by  a  public  instrument 
or  by  a  private  writing  signed  by  the  owner.  Grotius  (3, 
10,  3)  therefore  states  the  law  in  his  day  to  be  that  a  lease 
of  lands  cannot  be  contracted  in  Holland  without  a  schepen- 
/,'/')//*  or  deed  signed  by  the  owner:  a  lease  contracted  other- 
wise is  null  and  void.  He  makes  no  mention  of  the  law  with 
regard  to  praedia  urbana,  though  infereutially  we  may  con- 
clude that  he  did  not  think  that  writing  was  necessary  to 
constitute  a  lease  of  houses. 

Groenewegen  (De  Ley.  Abrog.  c.  4,  65,  24)  distinctly  states 
that  with  regard  to  praedia  urbana  the  civil  law  still  prevailed, 
and  that  it  was  customary  in  Holland  to  let  houses  without 
written  leases.  Gaeterum  in  praediorum  urbanorum  locations 
in  Hollandia  tamen  jus  civile  adeoque  et  haec  lex  mcoi^vecta 
remanxit  communi  et  recepta  praymaticorum  sententia.  He 
points  out,  however,  that  a  difference  of  opinion  existed  upon 
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this  point,  and  refers  to  a  Consultation  (1  Holl.  Cons.  262) 
where  the  jurist  Willemsz  held  that  a  written  lease  was  re- 
quired for  houses  as  well  as  lands.  Groenewegen,  however, 
asserts  the  custom  and  relies  on  the  maxim  Optima  eniin  est 
legum  interpretes  consuetude. 

Van  Leeuwen  (R.D.L.  bk.  4,  c.  21,  3)  says  that  it  was  the 
general  opinion  in  his  day  that  no  writing  was  necessary  for 
the  lease  of  a  house.  Voet  (19,  2,  2)  refers  to  this  contro- 
versy, and  holds  it  to  be  the  better  opinion  that  by  the 
customary  law  of  Holland  writing  was  necessary  for  leases 
of  houses  as  well  as  of  lands.  He  adds,  "  However,  all 
doubt  was  subsequently  removed  by  the  promulgation  of  the 
Placaat  of  the  3rd  April,  1677  (G.P.B.  vol.  3,  p.  1037), 
which  provides  that  no  leases  of  lands  or  houses  or  any  im- 
movable property  should  be  made  without  writing  and  a  sealed 
instrument." 

Van  der  Keessel  (Tkes.  670-72)  boldly  states  that  both 
houses  and  lands  may  be  let  without  any  writing,  and  he 
infers  this  with  regard  to  houses  from  the  very  law  Voet 
relies  upon.  With  regard  to  lands,  he  quotes  a  decision  of 
the  Court  of  Holland  that  if  a  person  is  the  lessee  of  land 
on  a  parole  lease  he  ma}'  prove  the  existence  of  this  lease  on 
oath.  He  forgets,  however,  to  mention  that  this  case  wa& 
decided  in  1532,  and  therefore  prior  to  the  Placaat  of  1580, 
and  that  in  the  same  volume  of  the  Sententien  van  den 
Hare  there  is  an  earlier  decision  in  which  a  diametrically 
opposite  view  is  expressed. 

It  is  manifest,  therefore,  that  the  law  upon  this  subject 
was  by  no  means  clear  even  in  the  eighteenth  century.  The 
question  cropped  up  at  the  Cape  in  1839,  when  the  court 
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was  called  upon  to  decide  whether  a  written  lease  was 
necessary  for  urban  tenements  {Herbert  v.  Anderson,  2  Menz. 
174).  The  court  held  "that  the  four  Placaats  of  1452,  1515, 
1580,  and  1677  were  merely  fiscal  or  revenue  Ordinances  of 
Holland,  and  had  never  become  or  been  made  law  in  this 
colony.  That  although  writing  may  be  necessary  to  the 
validity  of  leases  in  the  cases  mentioned  in  Van  Leeuwen's 
Romtm- Dutch  Laiv,  it  is  not  by  the  law  of  this  colony  required 
in  leases  of  urban  tenements  even  when  the  term  is  a  year, 
.at  least  when  followed  with  possession."  The  decision  is  not 
very  lucid,  and  it  is  difficult  to  accept  the  statement  that  all 
the  Placaats  mentioned  are  entirely  revenue  Ordinances,  yet 
this  decision  established  the  law  in  the  Cape  Colony  that 
writing  was  not  necessary  for  leases  of  urban  tenements 
followed  with  possession. 

It  is  an  open  question  whether  a  parole  lease  not  followed 
by  possession  is  valid,  though  no  doubt  it  would  not  be 
difficult  to  show  that  the  custom  of  South  Africa  admits 
a,s  valid  parole  leases  of  urban  tenements.  In  Green  v. 
Griffiths  (4  S.C.  340)  Sir  Henry  de  Villiers  felt  the  weak- 
ness of  the  decision  of  Herbert  v.  Anderson.  He  did  not 
in  that  case  decide  the  law  upon  this  point,  but  held  that 
an  assignment  of  a  lease  need  not  be  in  writing. 

The  Roman-Dutch  law  with  regard  to  the  necessity  of 
writing  for  leases  of  praedia  nistica  was  apparently  in  Van  der 
Keessel's  time  jus  controvert  am.  In  Friedlander  v.  Croxford 
a'-  Rhode*  (5  Searle,  395)  no  decision  was  given  upon  this 
point,  though  the  court  decided  that  a  tenant  of  a  praedium 
rusticiun  cannot  sublet  without  the  written  consent  of  the 
landlord  :  the  same  view  was  afterwards  adopted  in  De  Vri/'s 
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v.  Alexander  (Foord,  43).  In  Suwrts  v.  Landmark  (2  8.C.  5) 
and  in  Nieuivoudt  v.  Slavin  (13  S.C.  58)  the  Supreme  Court 
of  the  Cape  Colony  decided  that  the  test  whether  a  tenement 
is  rural  or  urban  is  not  the  place  where  the  property  is 
situated,  but  the  use  to  which  it  is  devoted.  Praedium 
nisticum  is  therefore  not  property  situated  in  the  country, 
but  land  used  for  farming  purposes. 


CHAPTER    XXI. 
PRESCRIPTION. 

ACCORDING  to  the  Roman  law  Prescription  was  one  of  the 
modes  of  acquiring  ownership.  The  long-continued  possession 
of  a  thing  was  regarded  as  presumptive  evidence  that  the 
person  in  possession  was  the  owner.  In  French  the  prescrip- 
tion by  which  we  acquire  ownership  is  called  prescription 
acquisitive,  whilst  the  prescription  which  operates  as  a  bar 
to  a  claim  is  called  prescription  extinct  i<-f.  The  Roman- 
Dutch  lawyers  have  not  made  use  of  any  verbal  distinction 
to  denote  the  different  kinds  of  prescription,  and  therefore 
there  is  some  confusion  between  the  prescription  by  which 
ownership  is  acquired  and  the  prescription  which  is  equivalent 
to  the  English  "  limitation/' 

As  there  are  few  Roman-Dutch  text-books  in  which  the 
gradual  development  of  our  law  of  prescription  has  been  set 
out,  it  may  be  useful  to  sketch  the  history  of  that  branch  of 
law.  The  origin  of  our  prescription  by  which  ownership  is 
acquired  is  to  be  found  in  the  usucapion  of  the  Roman  law. 
In  the  Twelve  Tables  we  find  that  the  term  for  uusucapio 
was  usus  auctoritas  (usus  et  auctorita*).  The  a$as  here 
refers  to  the  possession,  whilst  the  auctoritas  refers  to  the 
legal  protection,  the  guarantee  accorded  by  the  people.  The 
rules  with  regard  to  usucapion  were  highly  technical  in  the 
very  olden  Roman  times.  It  is  enough  to  remind  the  reader 

that    only    a    Roman    citizen    could    acquire    property    by    usu- 
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capion,  that  the  property  which  could  be  acquired  by 
usucapion  had  to  be  a  res  in  commercio,  and  that  land 
could  be  acquired  by  continuous  possession  for  two  years, 
whilst  for  other  things  a  year  sufficed  :  and,  lastly,  that  the 
original  mode  of  acquisition  was  a  justa  causa  or  Justus 
titu/us.  Pereg-rini,  therefore,  could  not  acquire  property  on 
Roman  soil  by  uxucapio. 

In  the  provinces,  however,  a  similar  mode  of  acquiring 
proper!}'  gradually  grew  up.  If  a  person  had  been  in  pos- 
session of  property  for  a  long  time,  the  praetor  allowed  the 
possessor  to  defend  his  right  to  that  possession  by  an  excep- 
tion called  the  praescriptio  longi  temporis.  The  longum 
tempus  of  one  province  was  not  always  the  same  as  that 
of  another.  The  period  of  ten  years  inter  pracsentes  and 
twenty  years  inter  absentes  seems  to  have  been  the  one  most 
generally  recognised.  This  possession  gave  a  securitas  possfx- 
st,onix,  but  no  dominium.  The  requisites  for  the  pmescriptio 
long>  temporis  were  continuous  possession  and  a  just  am 
initium  possessionis.  This  prescription  at  first  only  applied 
to  provincial  land,  and  not  to  things  movable.  In  the  time 
of  Severus  (146-211),  however,  it  was  extended  to  movables. 

In  theory  there  was  no  doubt  a  difference  between  the 
acquisition  of  ownership  by  usucapion  and  the  securitas  pos- 
i*  which  the  possessor  acquired  by  the  praescriptio  longi 
ri*.  but  in  practice  the  distinction  was  not  very  great. 
The  praescriptio  Longi  temporis  which  prevailed  in  the  pro- 
vinces came  gradually  to  be  regarded  as  more  equitable  than 
the  usucapio  of  the  Jus  Antiquum.  Constitutions  of  the 
emperors  had  apparently  fixed  the  periods  of  ten  years  inter 
praesentes  and  twenty  years  inter  absentes.  This  was  the 
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state  of  the  law  when  the  Emperor  Theodosius  II  introduced 
a  prescription  of  thirty  years,  usually  called  by  the  glossators 
the  praescriptio  longissimi  temporis.  By  means  of  this  pre- 
scription the  possessor  of  a  thing,  whether  movable  or  immov- 
able, could  resist  any  claim  by  the  mere  fact  that  he  had 
been  in  possession  for  thirty  years  irrespective  of  whether 
he  had  a  Justus  titulus  or  good  faith  (Cuq.  Institutions 
Juridiques,  vol.  2,  pp.  247  ft  *?<}•)• 

In  the  time  of  Justinian,  therefore,  there  existed  the  old 
Roman  law  of  asucapio  for  the  Sohun  Italieum,  the  prae- 
scrlptio  longi  temporis  for  land  in  the  provinces,  and  the 
praescriptio  longissimi  temporis  of  Theodosius.  Justinian 
introduced  a  complete  reform  and  simplified  the  whole  law 
as  to  prescription.  In  the  Institutes  (2,  H,  pr.)  he  tells  us: 
"  We  have  accordingly  published  a  constitution  providing 
that  movables  shall  be  acquired  by  use  extending  for  three 
years,  and  immovables  by  the  possession  of  long  time,  i.e.  ten 
years  for  persons  present  and  twenty  for  persons  absent." 
This  mode  of  acquisition,  however,  required  a  jasta  causa. 

The  praescmptio  longissimi  temporis  of  Theodosius  is 
not  met  with  either  in  the  Institutes  or  in  the  Digest,  but 
it  occurs  in  the  (Jode  (bk.  7,  tit.  39)  under  the  title  De 
Praescriptio ne  XXX,  vel  XL  annorum.  By  this  form  of 
prescription  all  manner  of  rights  could  be  acquired,  whether 
they  referred  to  movables  or  immovables,  or  even  if  they 
were  only  mere  rights  of  action.  From  this  mode  of  pre- 
scription were  excluded  things  extra  commereium,  the  fundus 
<lotalis,  peculium  adventitium  and  a  few  other  rights  of 
minor  importance.  No  Justus  titulus  was  required,  and  if 
there  had  been  good  faith  this  prescription  was  a  mode  of 


PRESCRIPTION.  637 

acquiring  ownership,  whilst  it  served  as  an  exception  where 
the  subject  was  originally  acquired  without  good  faith.  The 
prescription  of  forty  years  referred  to  hypothecary  actions, 
tilings  belonging  to  the  Emperor  or  the  Church. 

Such  then,  briefly  stated,  was  the  law  of  prescription  in 
the  time  of  Justinian.  In  a  former  chapter  we  saw  that 
before  the  revival  of  the  study  of  Roman  law  western 
Europe  was  indebted  for  its  law  more  to  the  Code  of 
Theodosius  than  to  the  legislation  of  Justinian.  We  find, 
therefore,  that  long  before  the  reign  of  Justinian  the  Ger- 
man nations  had  already  adopted  the  praescriptio  longissiini 
temporis  of  Theodosius  II.  Very  few  of  the  German  Codes 
took  over  the  Lisucapio  of  the  early  Roman  law,  and  the 
almost  universal  period  of  prescription  for  movables  as  well 
as  immovables  was  the  period  of  thirty  years  (Hein.  Eiem. 
Jur.  Germ,  bk  2,  c.  4).  No  distinction  as  a  rule  was  made 
between  prescription  inter  praesentes  and  inter  absentee,  nor 
between  acquisition  bonae  fidei  and  malae  fidei.  All  that 
the  Germans  regarded  was  the  lapse  of  thirty  years.  If 
thirty  years'  continuous  possession  could  be  proved,  then  the 
person  who  could  prove  such  possession  was  the  absolute 
owner  of  the  property,  no  matter  how  it  had  been  acquired 
(Hein.  loo.  cit.  sec.  120). 

The  above  statement  of  the  German  law  is  true  for  the 
greater  bulk  of  German  laws ;  but  it  is  not  true  with 
respect  to  every  body  of  German  law,  for  we  undoubtedly 
find  some  nations  who  admitted  a  short  as  well  as  a  long 
period  of  prescription.  The  Saxons  are  said  to  have  recog- 
nised a  prescription  of  a  year  and  a  day,  but  Heineccius 
tells  us  that  he  has  not  been  able  to  find  such  a  prescrip- 
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tion  in  any  of  the  sources  of  Saxon  law  (Hein.  loc.  cit. 
sec.  108). 

In  several  bodies  of  German  law  we  find  some  extra 
period  added  to  the  almost  universally  adopted  thirty  years. 
Thus  the  Saxons  in  the  case  of  immovable  property  added 
&  year  and  a  day,  making  the  period  of  prescription  thirty- 
one  years  and  a  day.  In  the  Netherlands  the  usual  period 
•of  prescription  was  thirty  years ;  but  in  Holland,  though 
thirty  years  applied  to  movables,  a  third  of  a  century  was 
required  for  the  prescription  of  immovables  (Groen.  DC  Leg. 
Aln'ofi.  <nl  ('Oil.  7,  39).  In  Zeeland  twenty  years  sufficed  inter 
•jimewntcs,  whilst  inter  absentes  thirty  years  were  required. 

When,  however,  we  come  to  consider  the  various  towns 
of  the  Netherlands  we  are  astonished  at  the  different  rules 
that  prevailed  with  regard  to  the  period  of  prescription.  In 
many  places  if  the  sale  of  immovable  property  took  place 
before  schepenen,  and  if  the  sale  was  registered,  a  year  and 
a  day  sufficed  to  give  the  purchaser  complete  title  against  an 
adverse  claimant.  This  form  of  prescription  seems  to  have 
been  abandoned  some  time  in  the  seventeenth  century  (Van 
•der  Keessel,  Ties.  208). 

At  what  precise  time  the  Hollanders  varied  the  general 
•German  rule  that  a  prescription  of  thirty  years  was  sufficient 
to  give  a  good  title  I  have  not  been  able  to  discover.  It  is, 
however,  certain  that  in  1476  A.D.  the  prescription  of  a  third 
•of  a  century  was  already  the  customary  period  of  prescrip- 
tion as  regards  immovables,  for  we  rind  in  the  Groot 
Privilegie  of  the  Lady  Mary  of  Burgundy  that  the  third  of 
a  century  was  the  period  of  prescription —  Voor  leenen  ende 
•erfelijke  goederen.  Noordewier,  however,  mentions  that  in 
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1383  a  document  of  title  was  given  for  prescription  of 
thirty  years :  Caerte  van  het  stille  der  goederen  van  het 
besitten  van,  dartich  jar  en.  It  is  therefore  not  unreasonable 
to  suppose  that  the  prescription  of  thirty  years  existed  in 
Holland,  as  it  did  in  most  German  countries,  but  that  some- 
time in  the  fifteenth  century  it  was  increased  to  the  third 
of  a  century  as  regards  immovables. 

In  1530  the  Feudal  Court  of  Holland  decided  that  the 
possession  of  land  for  the  period  of  a  third  of  a  century 
gave  good  title  as  well  to  feudal  as  to  allodial  land  (Neos. 
Observ.  Feud.  1).  About  this  time  the  rule  of  law  as  to 
a  third  of  a  century  was  embodied  in  a  number  of  Dutch 
maxims,  such  as,  "  Praescriptie  van  een  derden  deel  ran 
hondert  jaren  gaet  voor  alle  segel  en  brief;"  "  A  Lie  gerechtig- 
heden  xuerden  verkregen  bij  het  verloop  van  het  derden  deel 
van  hondert  jaren  "  (Matthaeus,  Paroem.  9). 

A  question  which  has  given  rise  to  a  considerable  amount 
of  discussion  is  whether  the  prescription  of  a  third  of  a 
century  applied  only  to  immovables,  or  whether  it  extended 
to  movables  as  well.  Some  maintain  that  the  thirty-three 
and  a  third  years'  prescription  never  applied  to  movables, 
and  that  the  prescription  of  the  latter  was  always  governed 
by  the  thirty  years  of  the  Theodosian  Code.  Others,  again, 
maintain  that  the  usucapion  of  three  years  and  ten  years 
of  the  Roman  law,  as  well  as  the  thirty  years'  prescription 
for  movables,  formed  part  of  the  law  of  Holland.  It  may 
safely  be  asserted  that  until  the  new  impulse  was  given  to 
the  study  of  Roman  law,  and  the  legislation  of  Justinian 
became  generally  studied,  the  prescription  of  three  and  ten 
years  was  not  recognised  as  part  of  the  customs  of  the 
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Netherlands.  Whether  it  was  introduced  after  the  revival 
of  learning  is  a  moot  point. 

Some  authorities  argue  that  the  prescription  of  a  third 
of  a  century  only  applied  to  the  acquisition  of  immovables, 
and  that  therefore  in  this  respect  only  the  Roman  law  was 
modified  by  the  customs  of  Holland  (Van  der  Keessel,  Tkes. 
207).  The  better  opinion,  however,  seems  to  be  that  the 
usucapion  of  the  Roman  law  never  formed  part  of  the  law 
of  Holland  and  was  never  recognised  by  the  courts  of  that 
province.  Groenewegen  (ad  Inst.  2,  6)  says:  Usucapiones 
et  lonyi  temporis  praescriptione*  nostris  et  aliorum  moribus 
in  desuetudinem  abierunt.  Zypaeus  in  his  Notitia  juris  Bel- 
gici  had  already  expressed  the  same  view  (De  Praes.  pr.). 
Voet  in  his  Compendium  juris  (41,  3,  12)  says:  Usucapio 
trienii  decennii  vel  vicenii  non  ita  recepta  est  ut  de 
jure  Romano ;  *ed  magi*  in  plerisque  negotiis  obtinuit 
praexcriptio  tri<jintit  annornm  rel  tertiae  partis  annorum 
centum. 

This  brings  us  to  the  further  question  whether  the  thirty 
years'  prescription  of  the  Theodosian  Code  existed  side  by 
side  with  the  prescription  of  a  third  of  a  century.  Groene- 
wegen (ad  Cod,  7,  tit.  39)  was  of  opinion  that  the  prescription 
of  thirty  years  applied  to  movables,  and  that  of  a  third  of  a 
century  to  immovables.  Van  Leeuwen  (Kotze,  vol.  1,  p.  201) 
was  of  the  same  opinion,  and  Bynkershoek  (Q.J.P.  2,  15) 
tells  us  that  the  Supreme  Court  of  Holland  had  definitely 
settled  this  disputed  point  and  decreed  that  movables  could 
be  acquired  by  a  prescription  of  thirty  years.  Van  der 
Keessel  unhesitatingly  accepts  this  as  the  correct  view  (Tkes. 
206).  We  may  therefore  safely  accept  it  as  the  law  of 
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Holland  in  the  eighteenth  century  that  immovable  property 
could  be  acquired  by  possession  for  a  third  of  a  century, 
whilst  the  acquisition  of  movables  required  the  lapse  of 
thirty  years. 

In  the  Cape  Colony  the  period  of  prescription  in  the  case 
of  immovable  property  was  altered  in  1865  by  an  insignifi- 
cant paragraph  squeezed  into  the  many  sections  of  the  Land 
Beacons  Act  (Act  7  of  1865,  sec.  106).  This  section  pro- 
vides that  "  the  period  of  prescription  in  regard  to  immovable 
property  in  this  colony  and  servitudes  upon  or  connected 
therewith  shall  from  and  after  the  1st  of  January,  1867,  be 
thirty  years  instead  of  the  third  of  a  century."  The  law  of 
the  Theodosian  Code  was  therefore  restored,  and  the  period 
of  prescription  was  made  the  same  for  both  movable  and  im- 
movable property.  The  legislature  of  the  Cape  Colony  in  1865- 
reverted  to  the  old  law  of  the  German  Codes,  which  provided 
a  uniform  period  of  thirty  years  for  the  prescription  of  both 
movables  and  immovables.  In  the  Transvaal  the  period  of 
prescription  is  still  that  of  the  old  Roman-Dutch  law. 

The  next  point  of  difference  between  the  Roman  law  and 
the  Roman-Dutch  law  as  regards  prescription  is  the  nature 
of  the  original  possession.  We  have  seen  that  for  usucapion 
both  Justus  titulus  and  bonu  fides  were  essential.  With 
regard  to  the  praescriptio  longissimi  temporis,  a  distinction 
was  made  between  the  person  who  obtained  possession  bond 
fide  and  one  who  was  a  mala  fide  possessor.  The  former 
acquired  the  dominium,  whilst  the  latter  could  only  repel 
a  claimant.  The  Germans  ignored  all  difference  between 
bond  fide  and  maid  fide  possession.  This  was  no  doubt 
the  law  of  Holland  in  very  early  times. 
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After  the  introduction  of  the  Canon  law,  however,  the 
•ecclesiastics  sought  to  introduce  into  the  law  of  prescription 
the  element  of  conscience.  The  canonists  required  not  only 
that  there  should  have  been  bona  fides  when  the  possession 
was  acquired,  but  that  it  should  exist  all  through  the  period 
•of  prescription.  If  ever  the  possessor  became  aware  of  the 
fact  that  the  property  was  really  that  of  another,  then  the 
prescription  was  interrupted  in  such  a  way  that  the  possessor 
could  never  become  the  lawful  owner  ( Ritterhusius.  Diff  Jar. 
Gfin.  et.  Civ.  bk.  4.  c.  lo).  Some  authorities  held  that  the 
rules  of  the  Canon  law  in  this  respect  were  taken  over  by 
the  law  of  Holland,  whilst  others  were  of  opinion  that  the 
Canon  law  did  not  prevail  (Grot.  2,  7,  o).  Although  Grotius 
does  not  expressly  state  that  bona  n<le$  was  not  necessary,  he 
does  so  by  implication  (Grot,  2,  7,  6  and  8).  Matthaeus  dis- 
cusses the  question  fully  ( Faroe  m.  9,  nn.  2  and  3),  and 
expresses  the  opinion  that  the  law  of  Holland  did  not  adopt 
the  rule  of  the  Canon  law  in  this  respect.  Van  der  Keessel 
( Tlie*.  207 )  says :  "  In  these  prescriptions  of  a  third  of  a  cen- 
tury and  of  thirty  years,  neither  bona  fides  nor  a  just  title 
is  required,"  and  this  statement  of  the  law  appears  to  be 
the  correct  view.  Grotius  (3.  4(>,  4)  tells  us,  however,  that 
it  is  a  well-recognised  fact  that  from  these  periods  of  thirty 
years  or  the  third  of  a  century  must  be  deducted  the 
claimant's  minority  or  the  period  of  his  absence  from  the 
country. 

The  lex  of  the  Code  upon  which,  according  to  Groenewegen, 
this  statement  of  the  law  is  based,  reads  as  follows :  Nmi 
frayilitate,  wow  abwnfia,  'now  militia  contra  ha  n<- 
defendenda  wd  pvpillari,  aeta.te  duntaxat  (qitetmvis  *i<l> 
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tutori*  defc'itxioin'  con^istat)  kuic  eximenda  sanctioni.  N«>n 
cum  ncl  <jo*  (i/iTiioK  pervenerint  <}<ii  <«l  solicitud/inem  perti- 
nent CUi'iitoi'i*  n<jr('*s<t  rio  xnnili.ti'r  »t  <i.li!x  <iYtYio>-u.in.  frif/ii/tn 
iiitt'iTuUd  N(>rv«Tid«.  *unt  (C.  7,  39,  3).  The  Code,  therefore, 
did  not  consider  that  the  period  of  absence  should  be  taken 
into  consideration,  nor  did  it  extend  any  consideration  to 
the  minor  after  lie  was  freed  from  tutorship.  Groenewegen, 
however,  in  commenting  upon  this  lex  of  the  Code,  says, 
Ahw-iiN  t«mc  1 1  iidm-KKK  praescriptionem  >•<'*! if" > fa r,  and  he 
quotes  a  decision  of  the  Supreme  Court  of  Mechlin  in  support 
of  this  view  (Christ,  vol.  4,  decis.  84,  n.  4). 

With  regard  to  minors,  also,  the  Roman-Dutch  law  (littered 
from  the  Roman  law,  for  by  the  latter  the  rule  was  Pn«'- 
xci'i./rfio  'inyn  currit  contra  iwupuberem  wd  cnrr/f  c<n/ti-« 
l>nberem,  whilst  the  rule  of  the  Roman-Dutch  law  is 
xcriptio  non  currit  <-<>n1rn  j>t>J)erem  «nt  impuberein 
minorennitatem  (Voet,  4,  4,  29).  The  other  exceptions  fall 
under  the  rule  Praescriptio  non  cnn-it  contra  mm  valentem 
4(f/er<j,  <'.g.  against  a  married  woman  with  regard  to  the  aliena- 
tion by  tke  husband  *tu ulc  iiKifr/inonio  of  property  which  he 
could  not  legally  alienate  (Voet,  44,  3,  11).  Grotius  states 
the  rule  with  regard  to  minors  and  absentees  in  the  follow- 
ing words :  "  Against  the  effect  of  lapse  of  time  minors  and 
other  wards  might  pray  for  relief  within  four  years  after  the 
termination  of  their  guardianship.  Other  persons  could  only 
do  so  for  lawful  reasons,  such  as  unavoidable  absence,  espe- 
cially in  the  service  of  the  State,  imprisonment,  want  of  a 
tribunal  or  ignorance  resting  on  reasonable  grounds." 

Having    considered    the    prescription    <«-qn  1*1! trc,    I    shall, 

now  pass    over  to  the  prescription  extinctive,  or  limitation  of 

QQ2 
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actions.  By  this  latter  form  of  prescription  no  property  is 
acquired,  but  the  person  against  whom  a  claim  is  made,  the 
citn^a  debendi  of  which  arose  some  time  before,  can  repel  the 
claim  on  the  ground  that  the  time  has  elapsed  within  which 
such  claim  should  have  been  preferred.  The  first  question  to 
determine  is  whether  according  to  our  law  the  debt  is  dis- 
charged or  whether  the  lapse  of  time  merely  gives  the  defend- 
ant the  right  to  except.  Is  the  debt  extinguished  ipso  jure 
or  is  the  remedy  barred  ' 

By  the  Roman  law  lapse  of  time  gave  rise  to  an  excep- 
tion, but  did  not  extinguish  the  claim  lp^>  jure.  The  judge 
had  no  right  to  take  cognisance  of  the  fact  that  the  claim 
was  instituted  after  the  period  of  prescription  had  lapsed. 
He  could  only  decide  this  point  if  the  defendant  raised  the 
plea  of  prescription  by  way  of  exception.  I  am  aware  that 
this  is  a  controversial  point,  but  it  appears  to  me  that  the 
balance  of  authority  is  in  favour  of  the  conclusion  as  stated 
above.  It  must  be  remembered  that  this  applies  only  to 
extinctive  and  not  to  acquisitive  prescription.  By  the  latter 
form  of  prescription  the  former  proprietor  completely  lost  his 
right  to  the  ownership  of  the  thing,  and  therefore  also  his 
right  of  action.  This  controversy  is  fully  treated  by  Savigny 
in  his  SyxteiH  (vol.  5,  sees.  248-51). 

Grotius  (3,  46,  2)  is  of  opinion  that  the  rule  of  the  Roman 
law  did  not  apply  in  Holland,  and  that  not  only  was  the 
remedy  barred,  but  the  debt  was  wholly  extinguished.  His 
words  are:  "It  is  indeed  true  that  under  the  Roman  law 
obligations  are  not  extinguished  by  lapse  of  time,  but  that  it 
merely  gives  a  ground  of  exception :  but  if  we  observe  closely 
the  practice  obtaining  amongst  us  in  olden  times  it  will  be 
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found  that,  in  the  same  way  as  ownership  is  with  us  ac- 
quired by  prescription,  so  also  obligations  are  extinguished 
ipso  jure  by  lapse  of  time,  and,  as  is  clearly  proved  by  some 
laws,  are  regarded  as  discharged,  so  as  to  give  no  right 
of  action  ;  whence  it  follows  that  the  judge  when  the  lapse 
of  time  is  proved  ought  to  declare  the  plaintiff  as  not 
admissible." 

The  laws  to  which  Grotius  refers  are  the  Placaat  of  1540, 
«ec.  16,  and  several  old  handvesten  and  kern-en  (Recht.  Obs. 
vol.  2,  obs.  97).  The  words  of  sec.  16  of  the  Perpetual  Edict 
which  refer  to  this  matter  are:  Maw  it«<>  de  ?.i-pu-«ti<:  >•</•// 
df-n  roorxz  :  tydt  .wlrkc  xcliuldm  *•////>'//  gwtrht  'irordci/ 
I !jrk  geq-upfrn  rude  ran  de  wire  z<d  -rne'ii  gwii  </<•/<> 
(G.P.H.  vol.  1,  p.  319).  ["But  after  the  expiration  of  the 
aforesaid  period  such  debts  shall  be  regarded  as  having  been 
duly  paid,  and  no  action  can  be  brought  for  the  same."]  If 
the  debts  are  to  be  regarded  as  paid  the  obligation  must 
be  considered  as  extinguished,  and  therefore  not  only  is  the 
remedy  barred,  but  the  right  must  be  held  to  have  completely 
ceased  to  exist  even  as  a  naturalis  ohligatio.  Voet  (44,  3,  10) 
is  of  the  same  opinion,  though  Van  der  Keessel  doubts  the 
accuracy  of  this  view  (TA?«.  874). 

Van  Scheltinga,  on  the  other  hand,  almost  as  recent  a 
writer  as  Van  der  Keessel,  holds  that  as  soon  as  the  judge 
is  satisfied  that  the  plaintiff's  claim  is  prescribed  he  must 
give  judgment  against  the  plaintiff,  even  though  prescription 
had  not  been  pleaded.  For  this  proposition  he  relies  on 
Voet  (5,  1,  49).  The  Natal  Supreme  Court  in  In  r<>  W?l>xtrr 
(12  N.L.R.  129)  held  that  it  is  incorrect  to  say  that  a  claim 
is  effaced  by  prescription  (in  the  sense  of  limitation  of  action); 
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it  is  only  the  remedy  for  recovery  of  the  debt  that  is  affected. 
An  executor  may  therefore  rightly  admit  a  claim  part  of 
which  is  barred  by  prescription. 

The  time  within  which  an  action  was  prescribed  varied 
according  to  the  nature  of  the  action.  Hypothecary  actions 
were  only  prescribed  after  a  lapse  of  forty  years  (Schoriberg's 
K.wnhH-x  v.  E-.'-ri-ii.toi'x  of  DC  r/w,  1  S.G.  325),  but  all  other 
actions  affecting  immovables  were  extinguished  after  the  ex- 
piration of  a  third  of  a  century,  whilst  actions  affecting 
movables  were  prescribed  after  thirty  years.  This  was  the 
o-eneral  rule  of  law  with  regard  to  prescription,  but  there 
were  many  exceptions  introduced  by  the  statute  law  of  Hol- 
land. Grotius  states  the  law  of  the  Placaat  of  1540  thus : 
'  The  fees  of  advocates,  attorneys  and  surgeons,  salaries  of 
clerks,  the  wages  of  servants,  the  price  of  merchandise  sold 
by  retail  and  of  medicines  sold  in  the  shop,  and  accounts  for 
which  security  must  be  given,  must  be  claimed  within  two 
years  after  the  rendering  of  the  service,  the  delivery  of  the 
merchandise,  or  the  giving  of  the  security,  unless  a  written 
acknowledgment  is  given  for  it,  in  which  case  such  claim 
must  be  prosecuted  within  ten  }7ears  against  the  original 
debtor,  but  against  his  heirs,  in  the  case  of  his  death, 
within  two  years  after  the  creditor  has  notice  of  the 
death." 

( i roe ne \\egen,  in  his  notes  to  the  Code  (7,  34,  5),  tells  us 
that  the  Placaat  of  Charles  V  of  1540,  sec.  16,  with  regard 
to  prescription  had  fallen  into  desuetude,  though  Coren  (Cons. 
92,  n.  20)  is  of  a  different  opinion.  The  latter  tells  us  that 
a  mere  demand  is  not  enough  to  justify  the  view  that  "the 
claim  has  been  prosecuted  " :  there  must  be  an  actual  joinder 
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of  issue  or  liti*  cohtestatip.     Van  der  Keessel  seems  to  adopt 
the  view  of  Coren  (Tltr*.  <S76). 

This  question  came  before  the  High  Court  of  the  Trans- 
vaal in  Vn.-it  Dtygelen  v.  We-jit'iin-  (1  Oft'.  Rep.  38)  and  Li.ttlr 
v.  Roth.-nM:n  (2  Off.  Rep.  215),  when  it  was  held  that  the 
Placaat  of  1 .540  as  to  prescription  formed  part  of  the  law  of 
the  Transvaal.  In  the  Orange  Free  State,  in  Rahir  v.  Neelie. 

~ 

the  Court  adopted  a  similar  view.  In  the  Cape  Colony  the 
Supreme  Court  in  1858  (Dfi-ir  v.  Wolfe'*  Executor.*,  Buclu 
186'8.  p.  119)  held  that  the  Placaat  formed  part  of  the  law 
of  the  colony,  at  least  with  regard  to  medical  men.  Tins- 
decision  led  to  the  passing  of  Act  6  of  1861,  which  amended 
the  common  law  in  respect  of  certain  suits  and  actions.  This 
Act  repealed  all  laws  and  usages  repugnant  to  or  inconsistent 
with  the  provisions  of  the  Act.  and  then  provided  that  no 
suit  or  action  on  such  documents  as  will  give  rise  to  pro- 
vi>ional  sentence  can  be  brought  after  the  expiration  of  eight 
years  from  the  time  when  the  cause  of  action  accrued.  Sec.  5 
of  the  Act  then  provided  that  in  certain  specified  cases,  c.ij. 
fees  of  advocates  and  attorneys,  butchers',  bakers,'  and  tailors' 
bills,  &c.,  the  period  of  prescription  should  be  three  years. 
Minors  and  persons  under  legal  disability  are  protected  for  a 
period  of  eight  years.  If,  however,  they  happen  to  die  their 
representatives  have  three  years  within  which  to  institute  the 
action.  If  there  has  been  an  acknowledgment  of  the  debt 
then  the  rules  of  Ent/fl-^li  law  and  not  the  rule  of  the 
Roman-Dutch  law  shall  apply.  If  the  debtor  is  absent  from 
the  colony  he  cannot  avail  himself  of  the  plea  of  prescrip- 
tion during  the  time  of  his  absence.  If  there  are  joint 
debtors  and  the  one  is  an  absentee,  then  the  absentee  debtor 
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•cannot  avail  himself  of  the  plea  for  the  time  of  his  absence, 
though  the  debtor  who  remained  in  the  colony  is  free  to 
raise  the  exception  of  prescription. 

The  wording  of  this  Act  is  based  upon  the  English  law  of 
limitation  of  actions,  and  it  may  be  that  the  scope  of  the 
Roman-Dutch  law  lias  been  very  much  modified  by  the  Act. 
The  practice  of  grafting  fragments  of  English  law  upon  the 
Roman-Dutch  law,  not  infrequently  met  with  in  the  Acts  of 
the  Cape  Colony,  cannot  be  said  to  be  a  sound  practice,  for  it 
is  bound  in  many  cases  to  lead  to  great  confusion.  It  would 
be  far  better  to  incorporate  so  much  of  the  English  law  as  is 
taken  over  in  the  statute  itself,  and  not  to  require  the  colonial 
courts  to  extract  from  a  multitude  of  cases,  frequently  con- 
flicting, the  rule  of  the  English  law.  It  is  often  difficult  for 
English  judges  of  great  learning  and  of  great  experience  in 
their  own  law  to  say  definitely  what  the  English  law  is  upon 
.any  particular  subject,  and  therefore  colonial  judges,  whose 
knowledge  of  English  law  must,  in  the  nature  of  things,  be 
far  from  accurate,  can  hardly  be  expected  to  judge  a  case 
according  to  the  "  rules  and  principles  as  it  would  be  judged 
of  and  determined  in  any  of  his  Majesty's  Courts  of  Record 
at  Westminster." 

There  are,  however,  cases  of  prescription  in  the  Roman- 
Dutch  law  which  are  not  dealt  with  in  the  Cape  Act  of  1861. 
Actions  for  libel  and  slander  are  prescribed  after  the  period 
of  a  year  and  a  day  if  not  proceeded  with  within  a  year  and 
six  weeks  (C.  9,  t.  35,  1.  5).  In  cases  of  fraud  the  action  is 
prescribed  after  two  years  (C.  2,  21,  1.  ult,).  Restitution  or 
relief  in  cases  of  contract  after  four  years  (C.  2,  53,  1.  ult.) ; 
actions  for  divorce  and  defloration  after  live  years;  actions 
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for  breach  of  promise  of  marriage  after  two  years.  In  criminal 
matters  the  period  of  prescription  is  twenty  years  after  the 
crime  became  known  to  the  officials,  except  in  cases  of  murder, 
arson  and  theft.  These  and  other  cases  are  apparently  not 
dealt  with  in  Act  (i  of  1861. 

From   the  above  we  see  that  in  the  Transvaal  and  Orange 

D 

River  Colony  the  period  of  prescription  is  the  same  as  that 
of  the  old  Roman-Dutch  law,  which,  again,  is  largely  based 
upon  the  Roman  law ;  whilst  in  the  Cape  Colony  the  law  of 
prescription  is  based  partly  upon  the  old  Roman-Dutch  law, 
partly  upon  the  provisions  of  the  statute  law,  and  partly 
upon  the  law  of  limitation  of  actions  as  followed  by  the 
Courts  of  Record  at  Westminster. 


CHAPTER  XXII. 
PARTNERSHIP. 

OUR  law  of  partnership  is  based  upon  the  Roman  law  of 
xwietup.  The  societas  of  the  Romans  was  not  quite  the 
.same  as  our  partnership.  The  word  societa*  was  sometimes 
used  to  designate  various  voluntary  associations  for  religious, 
literary  or  other  purposes,  e.g.  socicta*  actuariorum.  The 
sorirtu*  rcfflffdlin  in  differed  considerably  from  the  ordinary 
commercial  partnership,  and  was  governed  by  rules  not  always 
applicable  to  the  latter. 

The  idea  of  several  persons  associating  themselves  for  the 
purpose  not  only  of  trade,  but  of  mutual  benefit,  was  con- 
siderably extended  during  the  middle  ages.  It  was  then  that 
community  of  goods  in  case  of  marriage  grew  up,  and  that 
the  foundations  were  laid  of  the  numerous  guilds,  associa- 
tions and  societies.  These  associations  were  not  confined  to 
the  people  of  the  towns,  for  in  the  country  the  lites  and 
other  agriculturists  also  established  partnerships.  These  part- 
nerships were  not  trading  ventures,  but  rather  benefit  societies 
established  for  the  advantage  of  all  their  members. 

~ 

Besides  these  benefit  societies  there  existed  partnerships  in 
which  one  party  contributed  the  capital  and  the  other  the 
labour.  These  partnerships  were  no  doubt  well  known  to 
the  Romans,  though  the  principal  period  during  which  they 
Flourished  was  immediately  after  the  Crusades.  A  special 
class  of  these  partnerships  was  known  throughout  Itary  and 

France    as    xocida.       This    was    probably    a    corruption    of    its 
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Italian  name — soccita  accommandita  di  best-tame.  In  France 
it  was  called  eommande  de  bestiam',  and  is  in  all  proba- 
bility the  origin  of  the  French  term  societe  en  commandite 
(Du  Cange,  #u,b  voce  Socida). 

Originally  it  was  an.  agreement  between  the  owner  of  a 
herd  of  cattle  and  a  farmer,  by  which  the  latter  undertook 
to  look  after  the  cattle  and  find  pasturage  for  them.  The 
increase  and  the  profits  were  divided  between  them.  At  first 
it  was  not  a  trade  partnership,  but  an  arrangement  between 
agriculturists.  In  time,  however,  the  idea  was  applied  to 
merchandise,  and  partnerships  were  established  between  the 
capitalist  who  furnished  the  goods  and  the  trader  who  sold 
them  at  the  various  markets  and  fairs  throughout  Europe. 
These  trade  partners!] ips,  like  the  eommande  de  bestiaux, 
spread  from  Italy  to  France,  where  they  flourished  as  societes 
en  ^co'iiimandite.  From  France  it  was  brought  into  Holland, 
where  it  was  known  by  its  French  name  (Troploug,  Contrat 
de  tiociett;,  Preface). 

Van  der  Linden  defines  the  partnership  en  commandite 
as  follows :  "  The  company  or  partnership  termed  en  com- 
ma  ad  lie,  I.e.  when  a  merchant  agrees  with  some  person  to 
carry  on  a  trade  or  business  in  partnership,  but  to  be  con- 
ducted in  the  name  of  this  merchant  alone,  and  the  other 
merely  brings  in  a  certain  sum  of  money  as  the  capital 
under  the  condition  that  he  shall  draw  a  certain  proportion 
of  the  profits"  (Van  der  Linden,  bk.  4,  c.  3,  sec.  12). 

besides  the  partnership  en  commandite  and  the  suc-tetr 
anonyme  (naamloze  vernootschap)  there  is  nothing  in  the 
history  of  the  law  of  partnership  which  calls  for  special 
attention. 
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A.s  the  French  and  Roman-Dutch  law  of  partnership  are 
both  founded  on  the  Roman  law,  it  will  not  be  .surprising  to 
learn  that  the  decisions  of  the  French  courts  and  the  works 
of  French  lawyers  have  considerably  influenced  our  law  of 
partnership.  Pothier's  treatise  on  Partnership  was  regarded 
towards  the  end  of  the  eighteenth  century  as  an  authority 
of  great  weight.  It  was  translated  into  Dutch  by  Van  der 
Linden,  and  is  constantly  cited  by  him  in  his  Institutes.  In 
the  South  African  courts  also  Pothier  has  been  regarded  as 

^5 

an  important  authority,  though  the  influence  of  English  law 
in  this  branch  has  been  markedly  great.  English  cases  on 
partnership  usually  have  great  weight  with  our  courts,  because 
in  their  main  principles  the  English  and  the  Roman-Dutch 
law  are  very  similar.  It  is  unnecessary  to  deal  with  this 
matter  in  detail,  as  the  student  will  find  the  comparison 
between  our  law  and  that  of  England  fully  set  out  in  Mr 
Morice's  work — English  and  Roman- Dutch  Law. 


CHAPTER  XXIII. 
LAWS   LIMITING    LIABILITY. 

IT  is  not  my  intention  to  write  a  complete  history  of  the 
laws  which  in  the  course  of  time  brought  about  our  modern 
limited  liability  company.  I  merely  wish  to  point  out  briefly 
that  the  idea  of  limiting  the  liability  of  members  of  a  trading 
venture  is  not  nearly  so  recent  as  some  imagine.  The  idea 
dates  back  to  the  Romans,  though  the  machinery  for  facili- 
tating the  establishment  of  limited  companies  is  recent. 

There  is  very  little  doubt  that  the  Romans  fully  appreciated 
the  advantages  to  be  gained  from  the  association  of  numerous 
individuals  to  carry  out  large  enterprises.  Livy  tells  us 
(bk.  23,  c.  48,  49)  that  when  the  two  Scipios  wrere  operating 
in  Spain  against  Hasdrubal  in  order  to  prevent  his  junction 
with  Hannibal  they  were  sadly  in  want  of  money  and  pro- 
visions. The}*  appealed  to  Rome.  The  Romans  themselves 
were  far  from  prosperous.  Sicily  and  Sardinia,  the  granaries 
of  the  Republic  could  hardly  feed  their  own  garrisons.  The 
Praetor  Fulvius  called  together  an  assembly  of  the  people 
and  explained  to  them  how  absolutely  necessary  it  was  to 
find  provisions  for  the  army  in  Spain.  He  tixed  a  day  on 
which  he  would  make  contracts  for  the  provisioning  of  the 
army.  When  the  day  arrived  three  partnerships,  each  of  nine- 
teen persons,  came  forward  to  enter  into  the  contracts.  They 
made  two  requests :  one  was  that  they  should  be  exempted 

from   service   whilst  engaged   in   this   public  business,  and   the 
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other  that  the  Republic  should  bear  all  losses  which  might 
arise  either-  from  the  attacks  of  the  enemy  or  from  storms 
(tibi  ea  die*  venit,  ad  conducendwm  tres  societates  ad&rant 
.hominum  undeviginti  quorum'duo  postulata  fuere,  &c.). 

These  companies  carried  out  their  contracts  so  well  that 
the  army  in  Spain  was  provisioned  quite  as  effectually  as 
when  the  treasury  was  full.  Here  then  we  have  a  number 
of  persons  coming  together  and  contributing  each  so  much 
money  that  it  sufficed  to  provide  for  an  army.  As  the  work 
was  carried  on  so  satisfactorily,  we  must  presume  that  an  ex- 
cellent organisation  existed,  and  this  seems  to  show  further 
that  these  large  associations  of  men  for  trade  put-poses  could 
not  have  been  isolated  instances. 

The  banking  houses  (socii  argentarii,  argentariae  societates) 
were  also  in  all  probability  partnerships  consisting  of  numer- 
ous persons  each  contributing  towards  the  capital.  But  of  all 
the  Roman  partnerships  those  which  most  closely  approached 
our  modern  limited  liability  companies  were  the  societates 
ri-ftic/tdex  or  siH-ietatcs  vectigaliium.  The  Romans  farmed  out 
their  tolls  and  customs  (portoria),  the  pasture  lands  belonging 
to  the  State,  their  mines  and  other  similar  sources  of  revenue. 
The  persons  who  obtained  these  concessions  were  called  pub- 
licftni.  These  concessions  for  Italy  as  well  as  for  the  distant 
provinces  were  granted  at  Rome,  and  the  equites  were  as  a 
rule  the  favoured  persons  who  obtained  the  concessions.  It 
was  quite  impossible  for  a  single  knight  to  carry  out  these 
complicated  concessions,  hence  he  was  obliged  to  call  in  the 
aid  of  others.  It  therefore  became  the  practice  to  form  part- 
nerships for  the  purpose  of  exploiting  the  concession,  much 
in  the  same  way  as  concessions  in  the  Transvaal  before  the 
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war  were  granted  to  individuals  and  promptly  ceded  by  them 
to  limited  liability  companies. 

These  partnerships  are  so  constantly  referred  to  by  Cicero 
that  it  is  unnecessary  to  do  more  than  call  to  mind  their 
wealth  and  importance.  Sometimes  the  whole  concession  was 
exploited  by  the  partners  themselves,  and  each  one  had  a 
definite  share  assigned  to  him  (_D.  39.  4,  9,  4).  Usually,  how- 
ever, the  partnership  or  company  appointed  one  or  more 
managers  (magistri)  to  conduct  its  business  (Cicero,  in  Vc.rt'r/H, 
3.  71).  These  managers  lived  in  Rome,  whilst  the  sub- 
managers  (promagistri)  lived  in  the  province  where  the 
business  was  being  transacted.  Besides  these  there  were  hosts 
of  officials  of  various  grades,  some  freemen,  others  slaves 
(Cic.  in  Ver.  2,  77).  Some  kept  books,  others  attended  to 
the  correspondence,  whilst  the  letters  were  carried  to  the  head 
offices  in  Rome  by  a  large  number  of  messengers  (Cic.  in 
Ver.  3,  47  ;  Epist.  ad  Atticum,  bk.  5,  epist.  15,  18,  21).  It 
was  impossible  to  run  so  huge  a  concern  in  the  same  way  as 
an  ordinary  partnership.  Hence  special  rules  were  adopted 
which  regulated  the  societates  vectigalium,  but  which  did  not 
apply  to  ordinary  partnerships. 

The  partnership  was  not  dissolved  by  the  death  of  one  of 
the  members  (D.  17,  2,  59),  and  if  the  heir  of  the  deceased 
was  registered  in  the  books  of  the  partnership  (adscripts)  he 
became  thereby  a  partner  (adscitus).  In  this  respect  they  re- 
semble our  modern  companies.  This,  however,  is  not  the  only 
resemblance.  Like  our  companies,  the  xocietates  iieetign I 'nun 
were  regarded  as  corporations,  and  could  sue  and  be  sued  in 
the  name  of  their  magistri  or  syndics  (Roby,  Rom.  Priv.  L<m\ 
vol.  2,  p.  133).  Neque  societas  neque  collegium  neque 
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modi  corpus  passim  omnibus  Jutbere  conceditur  nam  ef 
ley  Unix  .  .  .  ea  res  coercetur  panels  admodum  in  causis 
conccssa  sunt  liujusmodi  corpora  lit  ecce  vectigalium  piMi- 
corunt  xociis  permissum  est  corpus  habere  (D.  3,  4,  1,  pr.  1).  In 
the  social  and  political  life  they  exercised  the  same  influence 
that  the  wealthy  companies  exercise  in  South  Africa.  From 
the  above  it  will  appear  that  the  Romans  had  in  addition  to 
the  notion  of  an  ordinary  commercial  partnership  also  a 
well-developed  idea  of  what  we  know  as  limited  liability 
companies. 

The  idea  of  associations  for  the  purpose  of  gain  was  not 
lost  in  the  middle  ages.  In  France  it  took  the  form  of 
several  families  combining-  together  to  till  the  soil  and  to 
rear  cattle.  As  the  associates  lived  together  and  had  their 
meals  together  they  were  called  companions  (from  cwiu- 
punio  =  cum,  with,  and  pan  is,  bread;  hence  compagnie,  our 
company :  the  derivation  from  compote/anus  is  now  regarded 
as  incorrect).  In  Italy  during  the  fourteenth  century  nobles 
like  the  Bardi,  the  Corsini  and  the  Peruzi  established  large 
trading  companies,  whose  opei-ations  were  not  confined  to  the 
country  south  of  the  Alps.  During  the  seventeenth  century 
the  Compagnie  en  Actions,  or  company  with  a  capital  divided 
into  a  number  of  shares  which  could  freely  pass  from  hand 
to  hand,  became  a  well-recognised  institution. 

The  English  East  India  Company  was  founded  in  1600. 
In  1602  the  Amsterdam  merchants  founded  the  Dutch  East 
India  Company,  and  in  1607  the  States-General  granted 
a  charter  to  the  Dutch  merchants  who  traded  in  the  West 
Indies.  These  companies  were  large  trading  partnerships  in 
which  the  liability  was  limited  to  the  calls  on  the  shares 


LAWS  LIMITING  LIABILITY.  657 

held  by  the  partners,  and  as  they  obtained  State  recognition 
they  were  regarded  as  corporations  like  the  societates  vecti- 
galium.  Similar  companies  existed  in  France  during  the 
sixteenth  century,  though  it  was  not  until  the  seventeenth 
century  that  Louis  XIII  granted  royal  charters  to  several 
companies.  During  the  eighteenth  century  the  great  Bank 
of  Law  was  established  on  the  lines  of  the  Bank  of  England, 
and  this  was  imitated  by  the  Dutch,  who  founded  not  only 
banks,  but  companies  of  all  kinds  that  indulged  in  the  wildest 
speculations  (Troplong,  Contrat  de  Societe,  Preface). 

All  the  great  trading  companies,  however,  of  the  eighteenth 
and  early  part  of  the  nineteenth  century  were  incorporated  by 
special  charter,  and  as  this  was  a  cumbersome  process  limited 
liability  companies  were  by  no  means  plentiful  either  in  England 
or  on  the  Continent.  The  great  activity  in  trade  after  the 
Napoleonic  wars  led  to  the  establishment  of  numerous  trading 
partnerships  to  exploit  mines  and  other  industries.  When  the 
railways  had  been  perfected  speculation  in  this  and  other  con- 
cerns became  exceedingly  active,  and  men  strove  to  reap  profits 
from  a  combination  of  capital  without  incurring  risks  beyond 
the  capital  invested  in  the  concern.  In  this  way  was  gradually 
evolved  not  the  idea  of  a  partnership  with  limited  liability, 
but  a  less  cumbersome  machinery  than  a  royal  charter  for 
accomplishing  the  purpose.  In  England  the  outcome  of  this 
idea  was  the  Joint-Stock  Companies  Act  of  1844,  and  the 
Limited  Liability  Act  of  1855.  The  facility  with  which  joint- 
stock  companies  with  limited  liability  could  be  created  gave  a 
great  impetus  to  trade  and  commerce,  and  the  passion  for 
speculation  and  for  the  combination  of  capital  spread  from 
England  to  the  Cape. 
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The  Cape  Colony  in  1861  took  its  company  law  from  the 
English  Joint-Stock  Companies  Act  of  1844,  and  the  Limited 
Liability  Act  of  1855.  The  Transvaal  took  its  Law  (5  of 
1874)  from  the  Cape  Act  of  1861.  In  the  case  of  the 
Contributories  of  the  Rosemount  Syndicate  ([1905]  T.H..  at 
p.  181)  Judge  Bristowe  has  traced  the  history  of  our 
•company  law  from  the  English  statutes,  and  I  can  do  no 
better  than  quote  his  words :  "  At  the  date  (if  the  Act  of 
1844  there  were  in  existence  institutions  called  joint-stock 
companies,  which  were  simply  large  partnerships  constituted 
by  a  deed  called  a  deed  of  settlement,  which  all  the  original 
members  of  the  company  and  all  persons  to  whom  shares 
were  subsequently  issued  had  to  execute.  The  management 
of  the  concern  was  usually  entrusted  by  the  deed  to  a  body 
•of  directors,  and  shareholders  were  empowered  to  transfer 
their  shares  without  the  consent  of  other  members.  It  was 
well  settled  that  the  individual  shareholders  in  such  a  com- 
pany were,  like  ordinary  partners,  liable  for  the  debts  of  the 
•concern  '  to  their  last  shilling  and  their  last  acre:  and  that 
they  could  not  by  any  arrangement  between  themselves  or 
by  any  provision  in  the  deed  of  settlement  rid  themselves 
•of  this  liability.  The  Act  of  1844  compelled  all  these  com- 
panies to  be  registered  and  incorporated,  and  preserved  th«j 
•direct  rights  of  creditors  against  the  individual  shareholders 
•(which  otherwise  would  have  been  lost  by  incorporation)  by 
enabling  any  creditor  who  failed  to  obtain  satisfaction  for  a 
judgment  debt  out  of  the  corporate  assets  to  levy,  by  leave 
of  the  court,  against  the  private  estate  of  any  present  or 
< subject  to  certain  limitations)  past  shareholders.  At  the  same 
time  it  provided  for  public  registration  of  the  deed  of  settle- 
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ment  and  of  all  changes  in  the  list  of  shareholders.  The  Act 
of  1855  enabled  companies  formed  under  the  Act  of  1844  to 
obtain  limited  liability,  and  provided  that  in  that  case  the 
right  of  an  unsatisfied  creditor  to  levy  against  a  shareholder 
should  be  limited  to  the  amount  remaining  unpaid  on  his 
shares.  Joint-stock  companies  under  these  Acts  were  there- 
fore simply  partnerships  constituted  by  deed,  which  by  statu- 
tory provision  were  required  to  be  publicly  registered,  were 
•endowed  with  an  individuality  of  their  own,  and  were  accorded 
the  enormous  privilege  of  limited  liability.  They  became  sub- 
ject to  a  variety  of  statutory  obligations,  chiefly  conceived 
with  the  view  of  securing  publicity,  but  the  rights  and  obli- 
gations of  the  members  inter  se  were  primarily  dependent 
upon  and  regulated  by  the  deed  by  which  each  of  them  was 
required  to  expressly  bind  himself."  Neither  the  Cape  Act 
of  1861  nor  the  Transvaal  Act  of  1874  expressly  makes  a 
registered  company  a  universitas  or  corporation.  It  seems, 
.however,  to  do  so  by  implication. 

In  the  Cape  Colony  the  formation  and  liquidation  of 
•companies  are  now  regulated  by  the  Companies  Act  (25 
of  1892);  in  Natal  by  Law  19  of  1866;  in  the  Transvaal 
by  Law  5  of  1874,  Law  1  of  1894,  V.R.R,  of  1893  and  the 
Liquidation  Law  (1  of  1894);  in  the  Orange  River  Colony 
by  Law  2  of  1892 :  and  in  Rhodesia  by  the  Companies 
•Ordinance  of  1895. 

The  company  law  in  most  of  the  South  African  colonies 
is  very  imperfect,  inasmuch  as  they  followed  the  old  English 
Acts,  and  not  the  newer  Act  of  1862  and  its  numerous 
Amendments.  The  Companies  Acts  of  the  Cape  Colony  of 
1892  and  of  Rhodesia  of  1895  have  endeavoured  to  place 
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companies    in    those    colonies    on    much    the    same    footing    as 
they  are  in  England. 

The  establishment  of  limited  liability  companies  necessi- 
tated laws  for  the  winding  up  of  such  companies  in  cases  of 
failure :  for  though  by  the  common  law  corporations  ceased 
to  exist  if  they  no  longer  had  the  requisite  number  of  mem- 
bers, the  mere  death  of  the  company  was  not  the  only  matter 
to  consider.  If  a  trading  company  can  no  longer  pay  its 
debts  or  carry  out  its  objects  it  must  be  wound  up  and  its 
assets  equitably  distributed.  The  South  African  colonies  and 
states  followed  the  English  legislation  upon  this  subject, 
though  in  many  respects  their  liquidation  laws  require  con- 
siderable amendment. 


CHAPTER  XXIV. 
PROCEDURE  IN  INSOLVENCY. 

OUR  present  procedure  in  bankruptcy  or  insolvency,  for  there 
is  no  distinction  now  between  the  two,  owes  its  origin  partly 
to  the  Roman-Dutch  and  partly  to  the  English  law.  Both 
these  systems  have  taken  the  main  principles  of  their 
insolvency  law  from  the  Roman  law. 

The  earliest  source  of  our  law  of  insolvency  is  the  Twelve 
Tables   (Tab.   iii,   1).      The  judgment  debtor  was  given   thirty 
days'  grace   to  see  if   he  could   find   some  one  to  come  to   his 
assistance.      If  not  the  debtor  was  arrested,   taken  into  court, 
and   the  judge  gave   the   creditor  the    right    to    imprison    him. 
If  after  a  time  the  money  was  still   unpaid    the   debtor   could 
be    sold    across   the   Tiber,   and   according   to   Bynkershoek   the 
price  was  divided  amongst  the  creditors  (Ubx.  Jur.  Rom.  1,1). 
The    literal    interpretation    of    cutting    the    debtor's    body    into 
pieces  and   dividing  these   amongst   the   creditors  is  nowadays 
rejected    by    the    best   authorities.       Some    doubt    whether    the 
debtor    was    sold    as    a    slave.       He    may    have    been    held    as 
a    pledge    compellable   to    redeem    the    debt   by  the  services  of 
himself   and    family.       Besides    the    attachment  of    the    person 
the    Roman    law  allowed   an   attachment   of    the    debtor's   pro- 
perty.     The  praetor  granted  a  missio  in  possessionem  to  the 
creditor,  who  took   charge  of  the  debtor's   property  on   behalf 
of    himself    and    other    creditors.       In    Labeo's    time    several 

creditors    could    be    put   in    possession,  and    if    they    could    not 
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agree  as  to  the  management  the  praetor  intervened  and 
appointed  one  of  them  as  the  manager  (D.  42,  5,  8,  4). 

The  dispossession  of  the  debtor  was  publicly  advertised 
(proscriptio  bonorum),  so  that  all  the  creditors  might  make 
their  claims  on  the  estate.  It'  the  debtor  after  a  certain 
lapse  of  time  could  come  to  no  arrangement  with  his  credi- 
tors he  was  declared  infamous,  and  could  never  again  appear 
in  court  without  giving  security  (Gai,  iv,  102). 

The  next  step  was  to  appoint  a  manager  (mug'iAt&r,  or,  as 
we  should  call  him,  a  trustee)  and  to  proceed  to  the  venditio 
/xn'oi'nm  or  sale  of  the  bankrupt's  estate.  The  highest  bidder 
bought  the  estate  (matwa)  as  a  whole,  and  became  the  uni- 
versal is  successor  of  the  debtor.  This  procedure  was  adopted 
not  only  where  the  debtor  was  jwlicatus,  and  could  not  pay, 
but  also  where  lie  fled  to  escape  his  creditors.  The  proceeds 
of  the  vsale  were  divided  amongst  the  creditors  in  the  following 
order:  first  the  mortgage  creditors  were  paid  in  full,  next  the 
privileged  creditors,  e.g.  the  wife,  who  had  a  claim  for  her 
</".s,  the  persons  who  paid  the  funeral  expenses,  and,  lastly, 
the  chirographarii  and  other  creditors  (Cuq.  Institutions 
juridiques  des  Romains,  vol.  2,  pp.  7(36  et  seq.). 

Here  we  have  the  main  elements  of  our  modern  law  of 
bankruptcy.  From  time  to  time  alterations  were  introduced, 
but  the  principles  remained  the  same.  In  Justinian's  time  a 
debtor  could  either  voluntarily  surrender  his  goods  to  his 
creditors,  or  he  could  be  compelled  to  do  so  by  order  of 
court.  Cesviu  bonovum  liberated  the  debtor  from  imprison- 
ment for  debt.  The  debtor  was  bound  to  make  an  inventory 
and  to  swear  that  he  had  withheld  nothing  (Nov.  135,  1).  He 
was  left  his  wearing  apparel  and  probably  the  implements  of 
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his  trade:  also  any  monthly  or  yearly  allowance — misericor- 
diac  cansd  relictum  (D.  42,  3,  (1).  He  could  not  be  troubled 
after  this,  but  directly  he  acquired  property  his  creditors 
could  again  require  him  to  pay  any  balance  due  (D.  42,  8,  7). 
Sometimes  a  respite  (called  a  moratorium)  was  granted  to- 
debtors :  this  allowed  them  a  certain  time  within  which  to 
pay  their  debts  (C.  1,  1!>,  2  and  4). 

The  cewio  bonorum  was  apparently  introduced  into  Hol- 
land during-  the  fifteenth  or  sixteenth  century,  and  with  it  the 
moratorium  or  respijt.  The  history  of  the  cessio  bonorum 
is  given  in  the  Rechtsgelewde  Observation  (vol.  2,  obs.  100). 
and  I  can  do  no  better  than  give  here  an  abstract  of  that 
Observatie.  According  to  the  old  Dutch  law,  as  we  find  it  in 
the  handvesten  given  by  the  counts  from  time  to  time  to 
the  towns,  if  a  debtor  was  unable  to  pay  his  creditor  the 
former  was  handed  over  to  the  latter  until  such  time  as  the 
debt  was  paid.  In  support  of  this  the  authors  quote  some 
dozen  handvesten  between  1245  and  1412.  In  the  Hand  vest 
of  Dort  of  1252  we  find  the  following :  Si  debitor  non 
habuerit  unde  solverc  valeat  ejus  personam  creditors  pre- 
xentare  debemu*.  In  a  Hand  vest  of  Alkmaar  of  1254  we 
read  the  following:  "If  a  person  owes  money  to  another  and 
cannot  pay,  then  upon  a  judgment  against  him  the  judge 
shall  order  his  detention  for  two  weeks  by  the  messenger, 
who  will  be  required  to  feed  him.  After  the  expiration  of 
the  two  weeks  the  judge  must  give  the  debtor  into  the  hands 
of  the  creditor,  who  is  responsible  for  his  maintenance  and 
safety:  the  creditor  shall,  moreover,  have  the  right  to  detain 
the  debtor  until  the  debt  is  paid  or  until  the  latter  is 
released." 
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In  a  former  chapter  we  have  seen  that  according  to 
•German  custom  a  freeman  could  be  sold  into  slavery  for 
debt,  and  that  during  the  feudal  regime  the  debtor  could  be 
€ompelled  to  work  for  the  creditor.  There  are  still  vestiges 
of  this  practice  in  our  present  law,  viz.,  the  arrest  of  the  per- 
son and  civil  imprisonment.  Until  the  introduction  of  the 
cessio  bonorum  (boeddaf stand)  the  law  of  Holland  apparently 
only  knew  of  attachment  of  the  person  of  the  debtor  in  satis- 
faction of  the  debt.  The  ex;ict  date  of  the,  introduction  of 
the  cessio  bonorum  is  not  accurately  known. 

The  cessio  bonorum  is  not  mentioned  in  the  Instvyuctien 
r,i.n  den  Hove  ran  Holland  (Rules  of  Court)  of  14(52,  though 
reference  is  made  to  it  in  the  Til  struct  ic  of  1581.  Between 
these  dates  we  find  the  cessio  bonorum  mentioned  in  various 
towns.  It  was  the  law  at  Ley  den  in  1501,  at  Rotterdam  in 
1519,  and  at  Briel  in  1.521.  It  would  therefore  appear  that 
the  cessio  bonorum  was  gradually  introduced  into  Holland 
towards  the  beginning  of  the  sixteenth  century. 

To  obtain  the  cessio  bonorum  was  a  difficult  and  costly 
procedure.  The  insolvent  was  required  to  address  to  the 
Court  of  Holland  a  petition  stating  the  causes  of  his  insol- 
vency.  This  had  to  be  accompanied  with  an  inventory  of 
his  goods.  The  Court  referred  this  petition  to  the  burgomaster 
and  governing  body  of  the  place  of  the  insolvent's  domicile. 
The  Court  upon  receipt  of  this  report  granted  a  writ,  or.  as 
we  should  say,  a  rule  nixi  calling  upon  all  persons  interested 
to  show  cause  before  the  judge  of  the  petitioner's  domicile  why 
the  writ  of  cessio  bonorum  (brieven  van  cessie)  provisionally 
issued  to  the  insolvent  should  not  be  confirmed.  The  effect 
of  granting  the  rule  was  to  free  the  petitioner  from  future 
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arrest,  whilst  the  effect  of  its  confirmation  was  to  stay  all 
execution  against  his  goods,  and  to  place  his  property  in 
charge  of  a  curator  (Van  der  Linden,  JvA.  Pruk.  vol.  2, 
c.  31). 

The  writ  of  cession  did  not  discharge  the  insolvent  from 
his  debts.  If  he  acquired  propeity  after  the  confirmation  of 
the  writ  his  creditors  could  claim  the  property.  The  only 
benefit  it  conferred  upon  the  insolvent  was  to  free  him  from 
personal  arrest  and  the  worry  of  being  sued. 

From  what  has  been  said  above,  it  appears  that  the  benefit 
of  cession  was  virtually  a  voluntary  surrender  by  an  insolvent 
of  all  his  estate  for  the  benefit  of  his  creditors.  In  dealing 
with  the  petition  of  the  insolvent  the  Court  only  granted  the 
brieven  van  cessie  if  it  were  satisfied  that  the  insolvency  was 
due  to  misfortune.  If  at  the  hearing  before  the  local  judge 
the  petitioner's  actions  were  shown  to  have  been  fraudulent, 
or  if  he  had  not  made  an  honest  declaration  as  to  his  assets, 
the  petition  was  not  only  refused,  but  the  applicant  could 
then  and  there  by  order  of  the  judge  be  imprisoned.  The 
costs  incurred  in  making  the  application  were  preferent.  and 
ranked  even  before  the  claims  of  mortgage  creditors. 

As  we  have  seen  above,  with  the  Romans  insolvency 
brought  infamy  in  its  train.  In  France  the  insolvent  who 
had  obtained  the  benefit  of  cession  was  obliged  to  wear  a 

O 

green  cap,  whilst  during  the  sixteenth  century  at  Rotterdam 
and  Leyden  persons  who  had  obtained  brieven  van  cessie 
were .  required  to  stand  before  the  steps  of  the  town-hall  in 
their  underclothing  for  an  hour  a  day  during  three  successive 
days.; 

The  .insolvent  was    allowed    to  retain  his  clothes,  his  tools 
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and  such  other  trifles  as  might  enable  him  to  earn  a  living. 
In  the  brieven  van  cessie  was  inserted  a  clause  to  the  effect 
that  "if  hereafter  the  petitioner  should  by  good  fortune  obtain 
ati}'  goods  he  shall  be  obliged  to  pay  his  creditors  in  full  " 
(Van  Alphen,  Pup.  pt.  1,  p.  224). 

B}~  the  Roman  law  the  debtor  could  make  a  valid  coin- 
position  with  all  his  creditors,  but  if  some  of  his  creditors 
objected  to  the  arrangement  the  composition  fell  through.  In 
one  case,  however,  the  majority  of  creditors  could  bind  the 
minority  to  accept  the  composition.  When  an  heir  refused  to 
adiate  unless  his  creditors  were  agreeable  to  accept  less  than 
was  due.  the  approval  of  the  majority  bound  the  minority 
(/>.  2,  14.  7.  17-19). 

By  a  Placaat  of  1544  the  rule  of  the  Roman  law  was 
approved  of.  Later,  however,  a  practice  was  adopted  in 
various  towns  that  a  majority  of  the  creditors  could  bind  the 
minority  if  three-fourths  of  the  creditors,  who  were  entitled  to 
two-thirds  of  the  debt,  consented  to  the  agreement  (Van  der 
Keessel,  The*.  829).  There  gradually  grew  up  a  tendency  to 
allow  an  insolvent  to  be  discharged  from  all  liability  provided 
he  could  obtain  the  consent  of  one-half  of  his  creditors  to 
whom  half  of  the  debts  were  due. 

During  the  seventeenth  century  the  insolvent  estates  of 
deceased  persons  were  administered  by  commissioners  under 
the  supervision  of  the  schout  and  schepenen  (Merula,  vol.  2. 
p.  23).  As  chambers  for  the  administration  of  derelict  estates 
were  gradually  established  in  the  various  towns  the  insolvency 
commissioners  were  chosen  from  the  members  of  these  bodies. 
Besides  the  insolvent  estates  of  deceased  pei'sons  these  cham- 
bers came  to  lie  charged  in  many  towns  with  the  adminis- 
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tiatiou  of  the  estates  of  persons  who  had  obtained  cessio 
bonorum ;  so  that  instead  of  appointing  private  persons  to 
administer  the  estate  of  the  insolvent,  it  became  a  custom 
during;  the  eighteenth  century  to  place  all  insolvent  estates 
under  the  administration  of  boards  called  Desolate  Bor<lr/- 
Jcamers. 

Hitherto  I  have  only  dealt  with  the  insolvent  who  had 
become  such  through  misfortune,  and  who  at  his  own  request 
desired  to  surrender  his  estate,  There  was,  however,  another 
class  of  person,  called  a  bankroetier  or  bankbreelcer  (bankrupt), 
whose  estate  was  also  sometimes  administered  by  the  Desolate 
Boedelkamer.  The  person  who  contracted  debts  and  fled  the 
country  to  escape  payment  or  the  consequences  of  his  fraudu- 
lent acts  was  regarded  in  the  same  light  as  a  thief.  For 
him  the  law  knew  no  mercy.  There  were  a  number  of 
placaten  promulgated  for  the  purpose  of  punishing  bankrupts 
and  all  persons  who  connived  at  their  flight.  The  estates 
of  such  persons  were  originally  handed  over  to  a  curator 
appointed  by  the  Court,  but  later  they  were  placed  in  the 
hands  of  the  commissioners  of  the  Desolate  jBoedelkamerx. 

The  insolvent  could  not  make  any  contract  or  appear 
in  court  as  plaintiff  or  defendant  so  long  as  his  estate  was 
being  administered  by  the  Insolvency  Chamber,  and  so  long- 
as  he  had  not  obtained  his  rehabilitation.  The  bankrupt 
could  never  be  rehabilitated,  and  therefore  he  could  never 
make  a  valid  contract  or  have  a  per  sonant  legitimam 
xtundi  in  judici<t  (Kersteman,  s-ub  »oce  I-n  solvent  ie). 

In  1777  an  insolvent  Ordinance  was  granted  to  the  city 
of  Amsterdam  (Ned.  Jaarboeken,  p.  291).  This  is  important 
to  us,  as  it  was  the  source  of  the  insolvency  practice  of  the 
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Cape  of  Good  Hope  at  the  time  of  the  annexation.  The 
main  principles  of  this  Ordinance  were  introduced  into  the 
various  colonial  ordinances,  and  still  form  the  basis  of  our 
bankruptcy  practice.  The  provisions  of  this  Amsterdam  Ordi- 
nance were  briefly  as  follows :  Whenever  any  one  within  the 
city  or  its  jurisdiction  was  so  situated  that  he  was  obliged 
to  stop  payment,  and  notice  thereof  was  given  to  the  com- 
missioners of  the  Desolate  Boedellcaiwr,  either  by  himself  or 
any  of  his  creditors  with  a  request  that  they  should  take 
charge  of  his  goods,  two  members  of  the  board  were 
appointed  to  administer  the  estate.  The  commissioners  first 
tried  to  make  an  arrangement  with  the  creditors,  but  if 
the  latter  refused  or  if  the  insolvent  was  deemed  un- 
worthy of  a  composition,  then  these  commissioners  pro- 
ceeded to  make  a  rough  inventory  of  the  estate  and  to 
examine  the  insolvent.  The  next  step  was  to  call  a  meet- 
ing of  creditors  and  to  elect  provisional  sequestrators.  The 
sequestrators  then  made  a  complete  inventory  and  took 
charge  of  the  estate.  The  insolvent  was  given  a  month  to 
compound  with  his  creditors.  If  he  succeeded  the  estate 
was  released  from  sequestration,  but  if  not  then  the  com- 
missioners adjudged  the  debtor  insolvent,  and  the  seques- 
trators became  curators  (trustees).  Claims  were  tiled  against 
the  estate,  and  the  assets  were  liquidated  by  the  curators. 
The  curators  could,  when  they  deemed  it  necessary,  summon 
the  insolvent  before  the  commissioners  and  examine  him. 
For  non-attendance  and  for  fraud  he  could  be  punished. 
The  estate  after  being  liquidated  was  divided  amongst  the 
creditors,  the  preferent  claims  being  tirst  paid.  If  the 
insolvent  had  acted  honestly  he  .was  allowed  a  certain 
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percentage  out  of  the  assets,  and  a  certificate  was  granted 
to  him.  Upon  receipt  of  this  certificate  the  insolvent  could 
obtain  from  the  commissioners  -A  discharge  from  all  debts 
due  previous  to  his  insolvency.  The  certificate  had  to  be 
signed  by  six-eighths  of  his  creditors,  and  to  contain  a 
declaration  by  the  curators  and  the  creditors  that  nothing 
fraudulent  was  discovered  in  his  actions. 

In  1803  I)e  Mist  established  a  Chamber  at  the  Cape  in 
whose  charge  were  placed  insolvent  estates,  unad ministered 
estates  (desolate  boedels)  and  estates  under  curatorship.  The 
commissioners  were  also  entrusted  with  the  execution  of  sen- 
tences. To  this  Chamber  De  Mist  issued  certain  instructions 
which,  as  regards  insolvent  estates,  were  almost  identical  with 
the  instructions  of  the  Amsterdam  Chamber.  In  two  im- 
portant respects  they  differed  from  the  latter  :  creditors  could 
only  apply  for  the  sequestration  of  an  estate  if  there  remained 
unpaid  more  than  one  sentence  lodged  with  the  Chamber  for 
execution,  and,  secondly,  the  creditors  had  no  share  in  the 
administration  of  the  estate.  This  was  conducted  officially 
by  the  Chamber.  This  Chamber  was  abolished  in  1818,  and 
in  its  place  an  official  sequestrator  was  appointed  with  the 
powers  originally  entrusted  to  the  Chamber. 

In  1819  instructions  were  issued  to  the  sequestrator  and 
other  functionaries  of  his  department,  and  an  Ordinance  was 
promulgated  for  the  judicial  administration  of  estates.  To 
the  department  of  the  sequestrator  were  entrusted  all  estates 
that  were  insolvent,  unadministered  or  placed  under  curator- 
ship  as  well  as  the  execution  of  all  civil  sentences  except 
those  entrusted  specially  to  the  boards  of  landdrost  and 
heernraden.  The  procedure  in  matters  of  insolvency  was  very 
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little  altered  from  that  established  by  De  Mist's  instructions 
(Proclamation,  2nd  September,  1819). 

In  1829  an  Ordinance  (No.  64)  was  passed  for  the  regula- 
tion of  bankrupt  and  insolvent  estates.  This  formed  the 
basis  of  our  present  law  of  bankruptcy.  In  its  form  and  in 
many  of  its  principles  it  was  based  upon  English  procedure ; 
tit  the  same  time  it  did  not  entirely  do  away  with  the  Dutch 
principles,  as  a  comparison  between  our  Ordinance  and  the 
Amsterdam  law  will  show.  The  groundwork  of  the  new  Ordi- 

^? 

nance  was,  however,  English,  and  into  it  was  woven  a  great 
<leal  of  the  Dutch  practice.  This  Ordinance  recognised  the 
principles  that  a  person  could  surrender  his  estate  voluntarily, 
and  that  creditors  could  obtain  an  order  for  sequestration  if 
certain  acts  of  insolvency  had  been  committed.  The  order  for 
sequestration  as  soon  as  it  was  made  had  the  effect  in  law  of 
divesting  the  insolvent  of  his  estate  and  of  vesting  the  same 
in  the  Master.  The  Master  then  called  a  meeting  of  creditors, 
and  they  elected  a  trustee.  The  rest  of  the  administration  was 
carried  out  by  the  trustee  under  the  supervision  of  the  credi- 
tors. The  Master  took  the  place  of  the  official  sequestrator, 
and  took  over  maiiy  of  the  functions  of  the  Amsterdam  com- 
missioners. In  many  respects  the  Ordinance  of  1829  was 
more  like  the  Amsterdam  law  than  like  the  practice  inti'oduced 
by  De  Mist. 

The  Ordinance  of  1829  was  superseded  by  that  of  1843, 
which  has  established  the  bankruptcy  procedure  for  the  whole 
of  South  Africa.  Here  and  there  alterations  have  been  made, 
but  the  main  principles  and  most  of  the  details  of  procedure 
are  the  same  in  all  the  South  African  colonies.  Since  1848 
several  amendments  have  been  made,  the  most  important  of 
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which  is  the  Cape  Colony  Act  of  1884,  many  of  the 
provisions  of  which  have  been  taken  over  by  the  rest 
of  South  Africa.  During  the  existence  of  the  Republics 
their  insolvency  procedure  was  almost  identical  with  that 
established  by  the  Cape  Ordinance  of  1843. 

If  we  compare  the  Dutch  law  of  insolvency  with  that  of 
the  law  of  England  as  it  prevailed  in  1829,  we  shall  see  that 
there  was  a  remarkable  similarity,  and  in  many  matters 
where  the  law  of  England  differed  from  the  law  of  Holland 
the  colonial  Ordinance  of  1843  followed  the  latter.  Judge 
Burton  in  his  Observations  OIL  the  Insolvent  Law  of  the  <1ape 
of  Good  Hope,  published  in  1829,  mentions  a  number  of  differ- 
ences, and  in  nearly  every  ca,se  our  law  is  nearer  to  the  Dutch 
law  than  to  the  English  law  of  that  time.  It  would  not  be 
profitable  to  mention  all  these  differences,  so  I  shall  only 
select  a  few:  (1)  The  law  of  England  applied  to  traders  only, 
the  law  of  Holland  to  all  persons.  (2)  The  law  of  Holland 
allowed  voluntary  surrender  to  all  unfortunate  persons  whether 
under  arrest  or  not;  the  English  law  only  permitted  a  debtor 
under  arrest  to  surrender.  (3)  By  the  law  of  England  there 
were  two  tribunals  and  two  systems,  one  for  the  bankrupt 
and  one  for  the  insolvent;  by  Dutch  law  there  was  only  one 
tribunal  and  one  mode  of  procedure.  It  will  be  noted  in 
each  of  these  cases  we  have  followed  the  Dutch  practice. 
Incidental  questions,  such  as  the  preference  of  mortgage  credi- 
tors, the  vesting  of  property,  &c.,  are  determined  by  the  law 
of  Holland.  To  sum  up:— 

(1)  The  Roman  law  recognised  imprisonment  for  debt, 
and  handed  over  the  debtor  to  his  creditor.  It 
divided  the  goods  of  the  debtor  amongst  his 
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creditors  with  the  assistance  of  the  praetor,  who 
granted  the  iin'ini»si,o  in  possessitmerti,  cessio  bono- 
rum, proscriptio  and  venditio  bonorum. 

(2)  The  German   law  allowed  the  creditor  to  enslave  the 

debtor,  and  the  later  law  of  the  Franks  made  the 
debtor  work  for  his  creditor. 

(3)  The  law  of  Holland  recognised  the  attachment  of  the 

person,  and  towards  the  beginning  of  the  sixteenth 
century  admitted  the  cessio  bonorum.. 

(4)  During-  the   seventeenth  century  the  insolvent  estates 

of  deceased  persons  and  the  estates  of  absentees  were 
administered  by  commissioners  under  the  supervision 
of  the  schout  and  schepenen.  During  this  century 
the  practice  grew  up  in  certain  towns  of  administer- 
ing the  insolvent  estates  of  those  who  had  obtained 

O 

brio-en    ran  cessie  in  the  same  way. 

(5)  Except  as  regards  the  administration  of  the  insolvent 

estates  of  deceased  persons,  of  desolate  boedels  and 
the  ressio  bonorum,  there  was  no  general  law  of 
insolvency  during  the  seventeenth  century.  The 
bankrupt  was  dealt  with  as  a  criminal. 

(6)  During    the    eighteenth    century    various    local    ordi- 

nances were  framed  for  the  administration  of  insol- 
vent estates,  which  were  then  placed  in  the  hands 
of  the  Desolate.  Boedelkamers.  The  principle  of 
rehabilitation  began  to  receive  recognition  during 
this  century. 

(7)  The    most    perfect    law    of    insolvency    was    that    of 

Amsterdam  of  1777.  It  recognised  compulsory 
sequestration,  the  administration  of  the  insolvent 
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estate  by  a  trustee  under  the  direction  of  creditors, 
and  rehabilitation. 

(8)  De    Mist   in    1803    introduced    most    of    the    principles 

of  the  Amsterdam  Ordinance,  and  handed  over 
insolvent  estates  to  commissioners  of  the  Desolate 
Boedelkamer. 

(9)  In    1818    the    official    sequestrator    took    the   place    of 

the    commissioners. 

(10)  In    1829    the   Insolvent    Ordinance   wove   English   and 

Dutch  practice  together,  and  established  the  prin- 
ciples of  our  present  practice. 

(11)  The  Ordinance  of  1843  superseded  that  of  1829  and 

fixed  our  modern  South  African  law  of  insolvency. 


S.S 


CHAPTER  XXV. 

HISTORY  OF  OUR  LAW  OF  ARREST  TO  FOUND 

JURISDICTION. 

THE  courts  of  Holland  recognised  two  kinds  of  arrest.      The 

^3 

one  kind  was  said  to  arise  f.x  necessitate  and  the  other  ex 
utilitate.  The  latter  was  conceded  in  order  to  found  jurisdic- 
tion, the  former  to  conserve  the  thing  or  debt.  The  former 
class  of  arrests  was  granted  both  against  the  citizen  and  the 
non-resident  stranger,  as,  for  instance,  when  the  defendant 
was  suspectus  de  fugd.  Movable  goods  could  also  be  arrested 
when  a  fear  existed  that  they  would  be  removed.  The  arrest 
ex  necessitate  was  regarded  as  consonant  with  the  principles 
of  the  Roman  law  (Voet,  2.  5,  18),  whilst  the  arrest  to  found 
jurisdiction  was  considered  to  be  hostile  to  its  principles,  and 
therefore  odious.  The  arrest  ex  necessitate  is  recognised  by 
the  Roman  law  in  many  cases,  as,  for  instance,  when  a  res 
litigiosa  was  ordered  to  be  deposited  with  a  sequester  or  in  a 
temple  pending  the  decision  to  whom  it  should  be  awarded 
{Dig.  2,  8,  7).  The  arrest  ex  utilitate  appears,  however,  to  be 
peculiar  to  the  laws  of  western  Europe  after  the  fall  oi'  the 
Empire. 

Our  law  of  arrest  to  found  jurisdiction  differs  very  con- 
siderably from  the  practice  which  prevailed  in  the  Roman 
Empire,  where  the  plaintiff  was  required  to  sue  the  defendant 
in  the  court  of  the  latter's  domicile.  The  reason  for  the 
Roman  rule  arose  from  the  fact  that  the  Romans,  Italians  and 
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other  provincials  were  all  cires  Romani.  Modern  investigators 
into  the  histoiy  of  the  Roman  law  have  come  to  the  conclu- 
sion that  the  true  foreigner  (adrena)  could  not  claim  the 
assistance  of  the  Roman  courts  unless  he  lived  under  the 
protection  of  a  Roman  citizen.  In  Rome  the  peregrinus  of 
the  Corpus  Juris  was  not  a  true  foreigner :  he  was  a  subject 
of  Rome,  a  free  inhabitant  of  Roman  territory  who  was  neither 
a  citizen  nor  a  Latin  (Gerard,  Droit  Romain,  p.  109,  and 
authorities  there  cited).  He  could  in  many  cases  have  recourse 
to  the  ordinary  courts,  though  in  special  matters  he  had  his 
own  tribunals. 

The  arrest  to  found  jurisdiction  was  unknown  to  the 
Roman  law  :  it  is  therefore  a  matter  of  great  interest  to  en- 
deavour to  ascertain  how  it  came  to  be  introduced  into  our 
Jaw,  and  what  its  exact  scope  was.  As  it  is  foreign  to  the 
Roman  law,  it  must  have  had  its  origin  in  some  German  or 
other  custom,  which  was  so  inveterate  that  it  survived  the 
introduction  of  the  Roman  law  and  practice  into  Holland.  It 
will  therefore  be  necessary  at  the  outset  to  inquire  into  the 
-condition  of  foreigners  in  western  Europe  from  the  earliest 
German  times  to  the  sixteenth  century  in  order  to  ascertain 
.how  strangers  were  treated  by  the  local  courts. 

In  the  earliest  German  period  all  persons  who  did  not 
belong  to  a  particular  tribe  were  regarded  as  foreigners.  They 
could  claim  no  protection  from  the  tribe,  and  were  considered 
to  be  devoid  of  all  rights.  The  foreign  guest  (houses)  was 
under  the  protection  either  of  the  princeps  or  of  some  par- 
ticular person,  and  if  he  was  attacked  or  injured  his  host 
defended  him  or  claimed  reparation.  When  the  tribe  became 

the  nation   the  foreigner  was  no  longer  a  person  who  did  not 

ss2' 
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belong-  to  the  same  tribe,  but  a  person  who  owed  allegiance 
to  some  other  king.  During  the  period  of  the  Frankish 
Empire  all  who  owed  allegiance  to  the  Emperor  were  citizens 
of  the  Empire,  irrespective  of  whether  the}'  were  Franks, 
Saxons  or  Gallo-Romans.  All  others  were  regarded  as  pere- 
grin i,  and  were  entirely  devoid  of  any  rights  A  I'epoque 
harbarp  fas  wills  sujf-tf*  francs  pouvaient  #P  prevaloir  clc  Icur 
loi  rationale  ft  von  Iff*  strangers,  car  le  vie!  usage  ger- 
nianiqitp  Iff*  met  liorx  la  loi  (Brissaud,  Histoire  du  Droit 
Franc,  vol.  1,  p.  55). 

When,  however,  the  Frankish  Empire  fell  to  pieces,  and  the 
various  principalities,  countships  and  dukedoms  were  carved 
out  of  the  imperial  domain,  each  dukedom,  &c.,  was  practically 
an  independent  State,  and  the  inhabitant  of  one  province  came 
to  regard  the  inhabitant  of  another  as  a  foreigner.  This 
practice  applied  to  the  Netherlands  as  well  as  to  the  other 
divisions  of  the  Empire.  The  word  foreigner  (buitenlander  or 
uitlandw)  was  applied  either  to  a  person  who  did  not  belong 
to  the  Netherlands  at  all  (like  a  Frenchman),  or  else  to  the 
inhabitant  of  another  province.  Thus  a  Frisian  was  regarded 
as  an  uiUander  in  Holland,  as  opposed  to  an  inboorling  or 
native  Hollander.  A  distinction,  however,  was  drawn  between 
the  ti.iflander  who  lived  permanently  in  the  province  and  the 
person  who  merely  passed  through  or  took  up  a  temporary 
residence  there.  The  former  was  called  an  inwonende  vreciti- 
d'li.ng  (incola),  whilst  the  latter  was  termed  an  uitwonende 
rrcemdeling  (<>,<ir«rieit*  or  peregrinus)  (Fock.  And.  Oud-Ned. 
Hn.rg.  Redd.  vol.  1,  pp.  77  et  seq.}. 

The  domiciled  foreigner  (in cola}  possessed  as  a  rule  the 
same  private  rights  as  the  citizen.  His  status  was  determined 
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by  the  law  of  his  origin,  but  he  could  approach  the  law 
courts  in  exactly  the  same  way  as  any  citizen.  The  pere- 
grinas,  however,  who  fell  under  the  category  of  nitwonende 
vreemdeling,  laboured  under  several  disadvantages ;  of  these 
the  principal  were  that  he  and  his  property  could  be  arrested 
and  brought  before  the  court  to  determine  whether  lie  owed 
an  Lncola  money  or  not,  and  that  if  he  wished  to  appear  as 
a  plaintiff  his  adversary  could  demand  security  for  the  costs 
likely  to  be  incurred.  The  lawyers  of  the  sixteenth  century 
usually  expressed  these  disadvantages  by  saying  that  the  pere- 
grinua  had  to  give  security  for  costs  and  was  subject  to  an 
arrestum  fandandae  jurisdictionis  causa  and  a  caatiu  de 
j n dido  sistendo  et  de  judicato  solvendo.  On  the  other  hand, 
the  peregrinus  had  the  advantage  that  any  matter  in  which 
he  was  a  party  was  speedily  dealt  with.  He  was  said  to 
have  kort  redd.  In  Overijssel,  for  instance,  the  lawsuits 
between  incolae  were  always  adjourned  at  midday,  whereas 
foreigners  were  entitled  die  sonne  te  fatten  nemen,  or  to  de- 
mand a  hearing  in  the  afternoon  (Fock.  And.  ibid.  p.  86).  In 
case  of  arrest  the  foreigner  could  demand  a  prompt  decision 
upon  the  matter  upon  which  he  was  detained  (Voet,  5,  1,  5(5, 
and  Van  der  Keessel,  Tkeas.  175). 

The  practice  of  arresting  a  peregrinus  and  of  bringing  him 
before  the  local  judge  in  order  to  determine  whether  lie  owes 
an  incola  a  debt  is  diametrically  opposed  to  the  rule  which 
prevailed  in  the  Roman  Empire.  The  practice  of  the  civil  law 
is  usually  expressed  by  the  rule  actor  sequitur  forwm  ret,  and 
this  rule  was  adopted  everywhere  in  western  Europe  with 
regard  to  incolae ;  but  with  regard  to  peregrini  a  different 
rule  was  followed  in  many  parts  of  Germany,  in  some  parts 
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of  France  and  in  most  of  the  provinces  of  the  Netherlands 
(Sande,  I,  3,  17:  Gail,  1,  12:  Voet,  2,  4,  22).  In  Holland  and 
in  several  other  Dutch  provinces  the  incola  was  allowed  to 
arrest  the  peregrinus  or  his  property  and  to  bring  him  before 
the  local  judge,  in  order  to  compel  him  to  give  security  for 
his  appearance  in  court,  and  to  pay  whatever  the  amount  of 
the  judgment  might  be. 

What  is  the  origin  of  this  practice  '*.  Peckius,  who  is  one 
of  the  earliest  Dutch  writers  on  the  subject  of  arrests,  does 
not  trace  the  history  of  the  arrest  of  a  foreigner.  He  merely 
states  that  the  reason  this  practice  was  introduced  was  to 
avoid  the  costs  which  citizens  would  have  to  incur  if  they 
had  to  pursue  the  foreigner  to  the  court  of  his  domicile 
(Peckius,  De  Jar.  tiist.  2;  (>).  Merula  (bk.  4,  tit.  2,  c.  25) 
thinks  that  the  arrest  was  a  kind  of  compulsion  to  which 
the  foreigner  was  subjected  so  that  he  could  be  driven  to 
pa}'  his  creditor  rather  than  endure  the  worry  of  an  arrest. 
l)(K\i-  door  dc  persoon  u-<>rd  bekommert  ten  einde  hy  door 
verdriet  can  V  Arrest  eindelyk  gedro^ngen  zy  te  Compareren 
roor  den  Jugc.  He  calls  it  kommer-recld,  and  says  that  by 
such  arrest  the  jurisdiction  of  the  court  was  established  word 
bevestigt  de  jurisdictie  van  den  Hove. 

Bort,  who  wrote  in  the  following  century,  adopts  the  reason 
of  Merula.  "Arrests  have  been  introduced  by  us  in  order  that 
the  arrested  person,  affected  b}"  the  worry  of  his  arrest,  may 
appear  before  the  local  judge  and  pay  the  debt  or  give  security 
that  he  will  appear  before  the  court  and  pay  the  amount  of 
the  judgment,  so  that  lawsuits  may  be  cut  short  and  the  costs 
or  expenses  avoided  which  are  necessarily  incurred  when  a 
foreign  debtor  domiciled  in  another  country  has  to  be  sued 
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there.''  He  also  tells  us  that  it  was  introduced  in  favour  of 
Dutch  commerce,  inasmuch  as  merchants  would  not  lightly 
enter  into  transactions  with  foreigners  unless  the}'  were 
assured  that  the  person  and  property  of  the  foreigner  could 
be  arrested  for  the  debt.  He  also  points  out  that  commerce 
is  the  life  of  the  Netherlands,  and  that  the  prosperity  of  the 
inhabitants  depends  entirely  on  its  trade  (Arresten,  1,  12 
et  *eq.}. 

These  reasons,  however,  do  not  appear  to  be  the  only  ones. 
From  what  lias  been  said  above  it  is  clear  that  the  foreigner 
was  not  regarded  in  the  same  light  as  the  incola  in  many 
countries  of  western  Europe.  He  suffered  several  disabilities 
besides  being  subject  to  arrest.  I  need  only  mention  the  fact 
that,  during  the  eleventh  century,  if  a  foreigner  died  in  the 
Netherlands  his  property  was  seized  by  the  count.  Fockema 
Andreae  quotes  a  hand  vest  of  Alblas  of  1332  to  the  same 
effect :  So  wat  goed  dat  besterft  van  overlantscke  luyden  dat 
salmen  deelen  cms  die  twee  deelen  en  den  ambackts  heer  het 
derde  deel.  This  right  of  keurmede  existed  as  late  as  the 
seventeenth  century  (Fock.  And.  loc.  cit.).  In  some  provinces 
the  testimony  of  a  foreigner  was  not  admissible  against  an 
incola, 

From  all  these  facts  we  can  easily  infer  that  between  the 
tenth  and  the  sixteenth  centuries  the  lot  of  the  foreigner  in 
the  Netherlands  was  not  a  happy  one.  In  those  times 
foreigners  were  not  treated  with  the  same  tenderness  that 
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we  extend  to  them  nowadays.  If  a  foreigner  came  in  con- 
flict with  a  citizen  the  interests  of  the  latter  were  first 
studied.  If  he  owed  a  debt  to  a  citizen  the  judge  saw  that 
he  paid  his  debt  before  he  left  the  country.  Jurists  gradually 
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sought  to  introduce  the  more  humane  laws  of  the  Corpus 
Juris ;  but  the  people  clung  to  their  ancient  rights  and 
customs,  and  amongst  these  a  respect  for  the  interests  of 
the  foreigner  can  hardly  be  said  to  have  existed.  Gradually, 
no  doubt,  the  position  of  the  foreigner  was  ameliorated,  bat 
in  the  matter  of  arrest  the  Dutch  courts  adhered  to  their 
old  customs,  and  they  detained  the  foreigner  ut  arrestat'iLS 
taedio  arrestationis  affectus  coram  judice  loci  <u*resti  com- 
pareat,  pacta  conventa  servet,  et  debitum  exsolvat  (Bort).  The 
origin  of  the  practice  of  arresting  a  foreigner  in  order  to 
make  him  pay  his  debts  is  therefore  to  be  sought  in  the 
fact  that  the  early  Germans,  the  Franks  and  the  people  of 
the  Netherlands,  before  the  fourteenth  century  at  any  rate, 
regarded  the  foreigner  to  a  certain  extent  as  outside  of  the 
protection  of  the  law. 

As  commerce  increased,  and  as  foreigners  came  to  be  re- 
garded in  a  more  favourable  light,  many  of  their  disabilities 
disappeared.  They  could  vindicate  their  rights  before  the  local 
courts,  but  if  they  owed  citizens  money  they  could  be  com- 
pelled to  remain  in  the  country  until  they  either  paid  their 
debts  or  gave  security  that  they  would  appear  before  the 
judge  and  pay  the  amount  of  the  judgment.  A  rude  kind  of 
justice,  however,  attempted  to  give  them  some  compensation 
for  the  disabilities  imposed  on  them.  The  foreigner  could 
demand  that  the  judge  should  then  and  there  determine 
whether  the  incola  had  a  primd  facie  case  against  him.  If 
this  was  decided  against  him  he  was  heard  as  speedily  as 
possible,  so  that  he  might  not  be  detained  in  a  foreign  land 
longer  than  was  absolutely  necessary. 

The    next    question    to    inquire    into    is,  Why  is    the  arrest 
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said  to  found  jurisdiction  ?  On  the  threshold  of  this  inquiry 
we  are  met  with  a  difficulty — Was  the  arrest  made  for  the 
purpose  of  establishing  a  jurisdiction  which  was  supposed  not 
to  exist,  or  was  it  made  with  the  object  of  strengthening  a 
jurisdiction  which  already  existed  <* 

Mr.  Justice  Buchanan  in  his  translation  of  Voet,  bk.  2,  tit. 
4,  5,  22,  has  rendered  the  words  jurisdictionis  firmandae 
gratia  by  the  words  "for  the  purpose  of  strengthening  his 
jurisdiction."  Sir  Henry  de  Villiers  accepted  this  view  in  Ein- 
tvald  v.  Go-man  West  African  Co.  and  in  E.r.  parte  Kahn. 

Is  this  correct "(  Did  the  Roman-Dutch  jurists  really  con- 
sider that  the  jurisdiction  of  the  judge  was  strengthened  by 
the  arrest,  or  did  they  think  that  the  arrest  founded  a  jurisdic- 
tion which  they  considered  did  not  exist  without  it  ?  In  order 
to  determine  this,  we  must  first  consider  whether  Voet  really 
meant  to  convey  by  the  words  firmandae  jurisdiction's 
yratid  that  the  jurisdiction  of  the  judge  was  strengthened. 
There  can  be  no  doubt  that  the  usual  expression  used  by  the 
Dutch  jurists  is  "  to  found  jurisdiction."  Those  who  write 
in  Latin  use  the  term  jurisdictionis  fundandae  causa,  and 
those  who  write  in  Dutch  use  the  phrase  arrest  fandeert 
jurisdictie.  Voet  is  apparently  the  only  Dutch  jurist  who 
makes  use  of  the  words  jurisdiction  is  firmandae  gratia. 

It  seems  difficult  to  see  how  a  jurisdiction  which  already 
existed  over  a  foreigner  could  be  increased  or  strengthened 
by  an  arrest.  If  the  judge  has  the  jurisdiction  to  compel  the 
foreigner  either  to  pay  the  debt  due  to  an  incola  or  to  give 
security  judicatum  solvi,  he  has  all  the  power  that  he  can 
wish  for.  Why  should  he  want  to  strengthen  so  abstract  a 
right  as  jurisdiction?  If  the  translation  of  jurisdictionis 
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firman  dae  gratia  is  really  "for  the  purpose  of  strengthening 
his  jurisdiction,"  then  no  doubt  Voet  at  any  rate  held  that 
view,  though  in  this  respect  he  would  stand  alone.  If  we 
examine  title  4  of  book  2  of  Voet's  Commentary  we  shall 
find  that  he  uses  three  expressions  in  order  to  convey  the 
meaning-  that  there  is  &  relation  between  arrest  and  jurisdic- 
tion. Thus  in  sees.  22,  25  and  42  the  words  firmandae 
jurisdictionis  gratia  occur,  whilst  in  sees.  18,  26.  31  and  33 
the  words  fuiidatxlae  jurisdictionis  gratia  are  used.  In 
sees.  42  and  49  of  the  same  title  we  find  the  words  stdbili- 
endae  jurisdictionis  gratia.  Now  stabiliendae  jurisdictionis 
gratia  is  sj-nonymous  with  fundandae  jurisdictionis  gratia, 
for  the  words  fi<  n<l<ir<>  and  stabilire  botli  mean  "to  establish." 
We  have,  therefore,  three  sections  in  which  the  words  firman- 
dae gratia  are  used,  and  at  least  six  where  fundandae  gratia 
or  its  equivalent  are  made  use  of.  It  is  true  that  the  word 
firmare  both  in  classical  and  low  Latin  will  bear  the  mean- 
ing of  "  to  strengthen,"  but  this  is  not  its  only  meaning.  It 
also  means  "to  assert,  to  declare."  Thus  in  Tacitus  we  have 
the  expression  Parati*  omnium  animis  reversuros  firmave- 
r a  at  (Hist.  2,  9),  where  the  word  undoubtedly  means  "to 
assert."  In  the  classical  jurists  we  find  the  same  meaning 
(Henmann,  Lexicon). 

1  would  therefore  suggest  that  by  the  words  firmandae 
jurisdictionis  gratia  Voet  meant  at  the  most  "for  the  purpose 
of  asserting  his  jurisdiction."  If  then  we  examine  sec.  18 
we  find  that  Voet  means  that,  if  the  judge  intervenes  merely 
for  the  purpose  of  asserting  his  jurisdiction,  he  acts  not  so 
much  etc  necessitate  as  e,<-  utilitate,  because  it  is  cheaper  for 
a  creditor  to  sue  foreigners  before  the  local  judge  than  to  sue 


ARREST  TO  FOUND  JURISDICTION.  683 

them  in  their  own  courts.  I  am  not,  however,  sure  that 
Voet  meant  more  by  firmare  than  he  did  by  fundare.  He 
seems  to  use  the  phrases  above  quoted  quite  indiscriminately. 
The-  word  ftnnare,  unless  used  in  its  classical  sense,  will 
easily  bear  the  meaning  of  "  making  firm  or  establishing." 
It  certainly  was  used  in  an  extraordinary  way  by  mediaeval 
writers.  Thus  we  find  such  expressions  as  firmare  psalnu>* 
for  singing  psalms;  fimnare  in  palam  altari  S.  M.;  firmare 
in  directum  (jurer  que  set  cause  est  juste);  firrnnre  in  the 
sense  of  sera  occludere,  French  farmer  (Magne  D'Arnis). 

Why  should  Voet  have  given  so  very  peculiar  a  meaning 
to  the  phrase  in  the  three  sections  mentioned,  and  not  in  the 
others  i  Add  to  this,  that  almost  every  other  writer  during 
the  sixteenth  and  seventeenth  centuries  uses  the  phrases  arrest 
fundeert  jurisdictie  and  arrest  urn  jurisdiction-is  fundandae 
causa,  then,  I  think,  it  will  be  conceded  that  the  probabilities 
an-  strongly  in  favour  of  Voet  having  used  the  words  fir- 
mandae  gratia  as  synonymous  with  fundandae  gratia.  If, 
however,  he  did  not  use  the  words  as  synonymous,  he  stands 
alone  in  asserting  that  the  arrest  was  made  to  strengthen 
and  not  to  found  jurisdiction,  and  as  he  quotes  no  authority 
for  this  statement  we  cannot  accept  it  as  historically  correct. 

If  then  the  arrest  was  made  fundandae  gratia,  i.e.  in 
order  to  establish  jurisdiction,  where  is  the  idea  derived  from  ? 
Merula  tells  us  that  the  arrest  was  made  ten  eindc  hy 
door  verdriet  van  't  Arrest  eindelyk  gedrongen  zy  te  Com- 
pare en  roar  den  Juye  ("so  that,  by  reason  of  his  miserable 
plight  caused  by  the  arrest,  he  is  at  length  driven  to 
appear  before  the  judge").  The  foreigner,  therefore,  who 
wras  arrested,  was  not  brought  before  the  magistrate,  but 
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was  simply  detained  until  lie  agreed  to  appear  before  the 
judge.  The  arrest  was  not  in  practice  carried  out  by  order 
of  the  judge,  but  by  the  messenger,  and  the  judge  had 
nothing  to  do  with  the  matter  until  the  foreigner  chose  to 
appear  before  him  soodanige  arresten  ids  gesckieden  om  het 
regts  gebied  van  den  regter  te  fu.ndeeren  werden  alien  door 
den  Bode  gedaan  sonder  daar  over  eenige  Schepenen  te 
bemoeyen  (Van  Leeuwen,  Mauler  van  Procedeeren,  p.  94). 
The  incola  addressed  a  request  to  the  messenger  to  detain 
the  foreigner  and  to  summon  him  to  appear  before  the 
ttchepenen  to  hear  such  claim  as  the  incola  will  make  on  the 
af ore-mentioned  day  (Van  Leeuwen,  Prakt.  Not.  bk.  4,  c.  5). 
It  was  only  upon  his  appearance  in  court  that  the  judge 
acquired  a  jurisdiction  over  him. 

The  jurists  after  the  reception  of  the  Roman  law  in 
Holland  had  no  doubt  an  aversion  to  interfere  with  the 
Roman  rule  of  actor  sequitur  forum  rei.  The  arrest  of  a 
foreigner  was  "  odious,"  and  therefore  not  to  be  encouraged. 
Yet  the  customs  of  the  country  permitted  the  arrest.  The 
local  judge,  therefore,  would  not  cite  the  foreigner  to  appeal- 
before  him  in  the  ordinary  way,  but  if  he  were  brought 
into  court  by  way  of  arrest,  then  the  judge  asserted  his 
jurisdiction  ex  moribus.  The  foreigner  was  probably  con- 
sidered by  a  fiction  to  have  submitted  himself  to  the 
jurisdiction.  The  actual  presence  of  the  foreigner  was 
required  before  a  jurisdiction  was  established,  which  the 
judge  could  not  claim  to  exercise  by  virtue  of  the  civil 
law.  In  this  way,  then,  an  arrest  founded  a  jurisdiction 
which  did  not  exist  ex  jure  scripto. 

From   the  person  of  the  foreigner  the  arrest  was  extended 
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to  his  goods,  so  that,  in  order  to  release  them,  he  might  be 
induced  to  appear  before  the  local  judge.  Originally,  no 
doubt,  the  goods  that  were  arrested  were  such  as  a  traveller 
usually  possessed  :  thus  in  certain  parts  of  France  an  arrest 
of  the  horse  or  other  belongings  of  a  traveller  was  specially 
provided  for  (RebufTus,  Tract,  de  Oblig.  art,  2,  n.  70).  The 
debts,  no  doubt,  were  originally  such  as  a  stranger  would 
incur  in  a  foreign  country,  as  money  due  at  an  inn  or  small 
purchases  made  at  the  local  shops.  As  trade  increased,  how- 
ever, the  debts  would  become  more  and  more  complicated, 
and  as  a  popular  idea  existed  that  these  arrests  were  intro- 
duced on  behalf  of  Dutch  merchants  trading  with  foreigners, 
many  cases  must  have  arisen  where  the  locus  contractus 
and  the  locus  solutionis  were  outside  of  Holland.  It  is, 
therefore,  interesting  to  inquire  whether  the  jurisdiction  of 
the  local  judge  over  the  foreigner  was  limited  to  the  case 
of  contracts  entered  into  or  torts  committed  in  the  country 
of  the  arrest.  Different  opinions  have  been  expressed  on 
this  subject  by  the  Supreme  Courts  of  the  Cape  Colony  and 
of  the  Transvaal—^  partc  Paul  Kahn  (17  C.T.R.  840) 
and  Lfcomte  v.  W.  and  B.  Syndicate  of  Madagascar  ([1905] 
T.S.  696). 

It  is  not  my  desire  to  express  any  opinion  as  to  the  law 
of  the  Cape  Colony  or  of  the  Transvaal,  but  merely  to 
inquire  into  the  practice  of  the  old  courts  of  Holland.  If 
we  examine  the  authorities  we  find  that  they  all  lay  down 
the  general  proposition  that  an  incola  may  arrest  a  foreigner 
or  his  property  in  order  to  found  jurisdiction.  The  value  of 
the  property  was  not  considered :  Tegenwoordig  wordt  Arrest 
otn  Jurisdictie  te  /under en,  verleent  up  cnie  zake,  hoe  gering 
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deceive  ook  zoude  mogen  ivezen  (Merula,  vol.  1,  p.  238.  in 
notes).  The  inquiry  of  the  judge  was  therefore  not  limited 
to  the  property  under  arrest,  but  to  the  whole  claim  of  the 
local  creditor. 

Now  if  we  consult  Peckius,  Bort.  Voet  or  any  of  the 
writers  who  deal  with  arrests,  we  find  that  they  all  devote 
a  chapter  to  the  inquiry  as  to  when  a  foreigner  cannot  be 
arrested.  Thus  no  arrest  can  be  made  where  the  claim  of  a 
local  creditor  is  founded  upon  an  immovable  situated  abroad 
{Voet,  2,  5,  25).  If,  however,  the  plaintiff  demands  the 
restoration  of  a  movable,  then  the  foreigner  can  be  arrested 
to  found  jurisdiction  even  if  the  movable  happens  to  be  out 
of  the  jurisdiction  of  the  local  judge  and  in  the  foreigner's 
own  country  (Voet,  ibid,  25).  Not  one  of  these  authorities 
mentions  the  fact  that  a  foreigner  cannot  be  arrested  if  the 
•debt  was  contracted  elsewhere  than  in  the  country  where  the 
arrest  is  made.  All  the  authorities  are  agreed  that  the  claim 
must  be  founded  on  a  contract,  quasi-contract,  delict  or  quasi- 
delict :  but  not  a  single  one  restricts  the  jurisdiction  of  the 
local  judge  to  claims  arising  out  of  contracts  entered  into  or 
to  be  performed  in  the  country. 

Sir  Henry  de  Villiers,  in  Ex  [><irt<>  Kahn,  has  relied  on 
Groenewegen  (o,  18,  4)  as  an  authority  for  the  view  that  the 
local  judge's  jurisdiction  was  limited  to  contracts  entered  into 
in  the  locus  arresti.  I  do  not  understand  Groenewegen  to 
hold  that  view.  He  refers  to  the  French  practice,  and  says 
that  in  those  countries  a  person  is  not  cited  before  the  court 
of  the  locus  contractus  or  delicti,  unless  he  is  found  there. 
He  then  goes  on  to  say  that  this  lias  no  doubt  given  rise  to 
our  custom  of  arrest,  and  he  quotes  Peckius  (c.  2,  n.  5)  as 
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his  authority.  Now  Peckius  points  out  that  the  Dutch  prac- 
tice differs  materially  from  the  Roman  rule,  and  says  that 
"  a  burgher  of  Louvain  can  arrest  a  rich  and  influential 
burgher  of  Mechlin,  who  can  easily  be  sued  in  his  native 
city,  which  is  not  far  off;  there  is  no  necessity  for  it,  no 
fear  of  flight :  all  that  we  look  to  is  the  advantage  and  con- 
venience that  I  can  cite  him  before  the  court  of  my  domicile, 
contrary  to  the  Roman  law,  which  requires  the  creditor  to 
sue  the  debtor  at  the  domicile  of  the  latter."  Sande  uses 
.similar  language  (Decis,  1,  3,  17).  What  Groenewegen  there- 
fore means  is  that,  because  the  Roman  rule  was  found  to  be 
inconvenient  to  incolae,  the  Dutch  introduced  in  opposition 
to  it  the  law  of  arrest  to  found  jurisdiction.  If,  therefore, 
anything  is  to  be  inferred  from  Groeuewegen  it  is  that,  in 
case  of  arrest,  the  practice  of  the  Romans  and  French  does 
not  prevail  in  Holland.  Voet  seems  to  have  understood 
Groenewegen  in  the  same  way  (\roet,  2,  tit.  5,  22). 

If  this  is  not  the  meaning  of  Groenewegen,  then  he  would 
stand  quite  alone  in  suggesting  that  the  right  to  attach  pro- 
perty ad  ftmdandam  jurisdictionem  only  arises  at  the  place 
where  the  defendant  has  committed  a  tort  or  made  or  broken 
a  contract.  Every  writer  points  out  how  peculiar  and  un- 
usual this  practice  of  the  Dutch  courts  was,  and  how  it  was 
based  on  the  theory  that  by  worrying  the  foreigner  by  arrest 
you  indirectly  compel  him  to  allow  the  local  judge  to  try 
the  dispute  between  the  incola  and  himself.  Why  should 
the  incola  go  to  another  country  if  the  foreigner  owed  him 
a  debt  ex  contractu  alibi  facto,  when  the  whole  doctrine  of 
arrest  is  based  on  the  ground  that  the  incola  must  be  pro- 
tected against  the  foreigner  ?  It  was  to  save  the  incola  the 
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expense  of  a  costly  lawsuit  in  a  foreign  country  that  the 
Court  allowed  him  to  obtain  judgment  and  to  levy  execution 
in  his  own  province. 

It  is  also  noteworthy  that  when  in  1667  an  inquiry  was 
directed  into  the  existence  of  this  right  of  arrest  to  found 
jurisdiction,  the  question  put  to  the  advocates  and  attorneys 
whose  opinion  was  sought  made  no  mention  of  any  excep- 
tion. The  question  was  as  follows:  "Does  there  exist  in 
the  province  of  Holland  a  practice  founded  upon  an  ancient 
right  or  custom,  observed  and  acted  upon,  whereby  a  burgher 
or  permanent  resident  (iwgezetein,  incola)  of  one  town,  who 
has  a  claim  against  the  burgher  or  resident  of  another  town, 
or  of  the  country,  or  against  a  foreigner  resident  in  another 
kingdom  or  province,  may  cause  the  non-resident  person  or 
foreigner  or  his  goods  to  be  arrested  both  to  found  jurisdic- 
tion and  to  obtain  security  for  the  payment  of  the  debt  ? " 
(Bort).  To  this  an  affirmative  answer  was  given.  Surely,  if 
the  claims  referred  only  to  those  which  arose  out  of  con- 
tracts entered  into  in  the  town  or  province,  tins  important 
exception  would  have  been  mentioned  and  the  question  quali- 
fied to  that  extent. 

The  extensive  privilege  claimed  by  the  Hollanders  has 
existed  in  a  modified  form  in  France,  and  the  present  Code 
allows  the  seizure  of  the  property  of  a  debiteur  forain  who 
has  no  fixed  domicile  in  France.  In  Holland  art.  764  of  the 
Procedure  Code  gives  a  Dutch  creditor,  who  gets  leave  of  a 
judge,  the  right  to  arrest  the  goods  of  a  person  who  has  no 
fixed  domicile  in  Holland.  Boneval  Faure  points  out  that 
this  is  a  survival  of  the  old  saisie  famine,  but  that  the 
present  rule  makes  no  distinction  between  peregrinus  and 
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incola ;  all  that  it  requires  is  that  there  should  be  no  fixed 
domicile  in  Holland  on  the  part  of  the  debtor. 

Whether  the  rule  of  the  Dutch  courts,  by  which  the 
goods  of  a  foreigner  can  be  attached  to  found  jurisdiction, 
is  a  wise  and  salutary  rule  or  one  tinged  with  selfishness  and 
barbarity,  does  not  affect  an  historical  investigation  into  the 
origin  of  the  rule  or  the  practice  of  the  Dutch  courts.  Like 
so  many  of  the  old  customs  of  Holland,  it  was  introduced 
into  South  Africa,  and  has  been  repeated!)'  acted  upon  by 
the  South  African  courts.  As  I  have  pointed  out  above,  a 
difference  of  opinion  exists  between  the  courts  of  the  Cape 
Colon}-  and  of  the  Transvaal  as  to  the  scope  of  the  rule. 
I  think  all  the  South  African  courts  are  agreed  that  a  resi- 

?T> 

dent  can  arrest  a  foreigner  if  the  debt  upon  which  the  claim 
is  founded  arose  out  of  a  contract  entered  into  and  to  be 
performed  in  the  colony  where  the  arrest  is  made,  or  if  the 
claim  arises  out  of  a  delict  committed  there  ;  but  a  difference 
of  opinion  exists  whether  the  right  should  extend  to  claims 
which  arise  out  of  contracts  entered  into  and  to  be  performed 
elsewhere. 

In  Dunell  and  Stainbridge  v.  Van  der  Plank,  or  the 
Louisa  case  (3  Menz.  113),  the  Supreme  Court  of  the  Cape 
Colony,  after  the  case  had  been  fully  argued,  granted  an 
arrest  to  found  jurisdiction  where  the  applicant  was  an  in- 
cold,  the  respondent  a  peregrinus,  and  where  the  contract 
was  made  and  had  to  be  performed  in  England,  and  there- 
fore out  of  the  jurisdiction  of  the  colonial  court.  It  has 
been  alleged  that  in  WUItelm  v  Francis  (Buch.  1876,  p.  21b) 
the  court  departed  from  the  position  taken  up  in  the  Louisa 

case.     This  hardly  seems  correct.     In  Wilhelms  case  both  the 

IT 
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parties  to  the  suit  were  out  of  the  jurisdiction  of  the  court, 
the  cause  of  action  arose  out  of  the  jurisdiction,  and  there 
was  no  allegation  that  the  contract  was  to  be  fulfilled  within 
the  colony.  This,  therefore,  is  a  case  of  one  peregrinus 
attempting  to  arrest  the  goods  of  another  peregrinus,  and 
differs  thus  materially  from  the  case  of  the  Louisa. 

In  Einwald  v.  German  West  African  Co.  (5  S.C.  87)  the 
<;ourt  also  refused  to  allow  a  foreigner  to  arrest  the  goods  of 
another  foreigner,  where  the  contract  was  to  be  performed 
elsewhere.  Quite  recently  the  Supreme  Court  of  the  Cape 
dolony  has  refused  to  allow  a  domiciled  citizen  to  attach  the 
goods  of  a  foreigner  on  a  claim  arising  out  of  a  contract  entered 
into  and  to  be  performed  in  German  South-West  Africa  (Ex 
parte  Kahn).  In  the  late  South  African  Republic  Chief  Justice 
Kotze  adopted  the  rule  that  an  in  cola  can  arrest  a  foreigner 
upon  a  claim  for  a  debt  arising  out  of  a  contract  which  may 
have  been  entered  into  elsewhere  and  which  may  have  to  be 
performed  elsewhere  (Cloete  v.  Benjamin,  1  S.A.R.  180 ;  De 
Villiers  v.  Benjamin,  I  S.A.R.  224:  Middelvlei  Black  Reef 
.Syndicate  v.  Tucker,  4  Off.  Rep.  17;  Me  Bride  d;  Thompson 
v.  Vause,  6  S.A.R.  3).  The  decisions  of  the  late  High  Court 
were  followed  by  the  present  Supreme  Court  in  Lecomte  v. 
W.  and  B.  Syndicate  of  Madagascar  ([1905]  T.S.  696).  Though 
there  is  a  great  deal  to  be  said  in  favour  of  the  old  Dutch 
practice  as  followed  in  the  Transvaal,  the  rule  adopted  by 
the  Cape  courts  is  no  doubt  more  in  accordance  with  the 
modern  practice  of  commercial  nations. 

The  next  point  to  consider  is  whether  a  peregrinus  had 
the  right  to  arrest  another  peregrinus  in  order  to  found 
jurisdiction.  I  am  not  aware  of  any  Dutch  writer  who 
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deals  specifically  with  this  question,  though  it  seems  unlikely 
that  such  a  right  could  have  been  accorded,  without  qualifi- 
cation, to  the  non-resident  stranger.  There  can  be  no  doubt 
that  a  foreigner,  who  had  settled  more  or  less  permanently 
in  a  town  so  as  to  have  come  to  be  regarded  as  an  iwgezefan, 
had  that  right ;  but  it  is  by  no  means  certain  that  an 
tidvena,  who  happened  to  be  temporarily  in  a  town  of 
Holland,  could  arrest  another  advena  there,  both  being 
buytengezetenen.  As  we  have  seen  above,  in  ancient  times 
the  foreigner  (advena}  was  considered  to  be  hors  la  loi. 
In  time,  however,  privileges  were  accorded  to  him,  and  he  cer- 
tainly had  the  right  in  the  Netherlands  during  the  fifteenth 
and  sixteenth  centuries  to  sue  in  the  local  courts  on  con- 
tract or  for  a  tort.  Besides  the  advantage  of  kort  recht,  he 
had  no  special  privilege.  The  right  to  arrest  the  person 
and  goods  of  a  foreigner  was  regarded  as  the  special  privi- 
lege of  the  inhabitants  of  the  towns  of  Holland.  It  was  the 
burgher  or  resident  of  the  town,  and  not  the  advena,,  who 
was  allowed  to  make  an  exception  to  the  rule  actor  sequitur 
forum  rei. 

The  Hollanders  were  very  jealous  of  the  right  that  every 
burgher  should  be  cited  before  his  daily  judge,  and  the  only 
exceptions  were  the  arrest  of  strangers  to  found  jurisdiction, 
and  the  arrest  ex  necessitate  under  special  circumstances. 
Thus  by  the  Great  Privilege  of  the  Lady  Mary  it  was  pro- 
vided that  no  citizen  should  cite  another  citizen  elsewhere 
than  before  the  court  of  their  town,  and  the  Instruction  of  the 
Court  of  Holland  provided  "  that  no  subject  of  this  country 
shall  sue  another  in  the  first  instance  except  before  his  daily 

or  ordinary  judge "  (Van  Leeuwen's  Commentaries,  Kotze's  tr. 

TT  2 
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vol.  2,  p.  399).  The  rig-lit  to  arrest  a  foreigner  was,  therefore, 
a  special  pri\7ilege  contrary  to  the  Roman  law,  contrary  to 
the  Great  Privilege  and  contrary  to  the  usual  practice  of  the 
courts.  Maevius  (De  Arr.  c.  7,  n.  49)  says  that  the  right  of 
arrest  is  in  all  cases  a  priviiegium  eivibus  concession  non 
facile  extraneifi  esse  concedendiwn  et  eo  c(t,su  caute  a  judice 
procedendum. 

It  was  a  subject  of  considerable  discussion  whether  a 
burgher,  who  lived  in  the  suburbs  of  a  large  city  (voorstede), 
had  the  right  to  arrest  a  foreigner.  As  against  such  a  right 
was  advanced  the  argument  that  the  right  was  a  special 
privilege,  and  that  the  inhabitant  of  a  voorstede  was  not  an 
ingezetcn.  The  right  was  conceded,  but  apparently  not  readily 
(Peckius).  It  is  therefore  difficult  to  conceive  that  to  a 
foreigner  would  have  been  granted  what  was  regarded  as  the 
special  privilege  of  the  burgher.  Moreover,  it  was  not  the 
practice  of  the  local  courts  to  encourage  lawsuits  to  be  brought 
before  them.  It  was  the  practice,  where  two  peregrini  be- 
longing to  one  province  appeared  before  a  judge,  to  refer 
them  to  their  own  court  (Voet,  2,  5,  45).  Bort  (Arrest, 
3,  14),  however,  says:  Cum  arrcsti  iris  ea  fit  lit  omnimodo 
/></r<' i-e  ei  oporteat  et  justitia  rem  saisiat ;  therefore,  if  a 
person,  who  is  a  foreigner  and  unknown,  requests  the  mes- 
senger to  make  an  arrest,  the  latter  must  demand  security 
for  damage  which  the  arrested  person  may  suffer.  Bort,  how- 
ever, relies  for  this  view  on  a  passage  of  Argentre  on  the 
customs  of  Brittany.  It  certainly  appears  extraordinary  that 
Argentre  should  be  called  in  to  say  what  the  practice  of 
Holland  was.  Again,  it  is  not  clear  that  Bort  is  referring 
to  an  arrest  to  found  jurisdiction.  It  is  more  likely  that  he 
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is  referring  to  one  of  the  arrests  ex  necessitate,  e.g.  to  im- 
pound the  res  litigiosa  pending-  the  lawsuit. 

On  the  whole,  therefore,  it  seems  more  reasonable  to  hold 
that  a  peregrinus,  who  was  not  a  resident  in  a  town,  could 
not  arrest  an  advena  to  found  jurisdiction,  inasmuch  as  this 
right  of  arrest  was  a  special  privilege  accorded  to  burghers 
and  residents.  If  an  advena  could  in  every  case  arrest 
another  advena,  the  authorities  would  have  made  some  definite 
statement  to  that  effect,  or  would  have  said  that  every  person 
could  arrest  every  other  person,  not  being  an  incola,  in  order 
to  found  jurisdiction. 

The  form  of  the  interrogatories  quoted  by  Bort  (loc.  cit.) 
seems  to  show  that  the  idea  of  a  non-resident  stranger  arrest- 
ing another  non-resident  stranger  to  found  jurisdiction  never 
presented  itself  to  the  practitioners  of  his  time.  That  two 
non-resident  strangers,  who  were  not  the  inhabitants  of  one 

^3 

province,  might  have  been  allowed  to  arrest  one  another  not 
•ex  utilitate,  but  ex  necessitate,  is  quite  possible,  as.  for  instance, 
where  the  place  of  arrest  was  the  locus  solutionis  of  a  con- 
tract made  between  them.  Thus,  if  a  foreigner  agreed  to 
deliver  to  another  foreigner  a  movable  in  Holland,  and  if  both 
happened  to  be  in  that  province,  the  creditor  might  arrest  the 
matter  in  dispute:  for  by  making  Holland  the  locus  solution-is 
the  debtor  may  be  considered  to  have  intended  to  submit  him- 
self to  the  jurisdiction  of  its  courts.  In  such  a  case  the  court 
had  jurisdiction  ex  ratione  solutionis.  It  is,  however,  incon- 
ceivable that  one  foreigner  could  have  been  allowed  to  arrest 
.another  in  Holland  to  found  jurisdiction,  in  order  to  try  a 
•cause  where  the  contract  was  to  be  performed  outside  the 
province. 
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As  commerce  extended,  and  as  the  intercourse  of  the  various 
towns  increased,  the  privilege  of  arrest  was  sought  to  be  cur- 
tailed. Treaties  were  made  between  several  provinces  by 
which  the  right  to  arrest  one  another's  subjects  was  con- 
siderably diminished.  Most  of  the  laws  and  treaties,  however, 
seem  to  refer  rather  to  the  arrest  ex  necessitate  than  to  the 
arrest  to  found  jurisdiction.  In  Hornblow  v.  Fotheringham 
(1  Menx.  364)  Judge  Menzies  expressed  a  strong  doubt  whether 
a  peregrinus  could  arrest  another  peregrinus  to  found  juris- 
diction. In  Eimuald  v.  German  West  African  Co.  the 
Supreme  Court  of  the  Cape  Colony  refused  to  allow  a  pere- 
grinus to  arrest  another  peregrinus  where  the  contract  had 
to  be  performed  outside  the  limits  of  the  Cape  Colony. 
However,  from  what  has  been  said  by  Sir  Henry  de  Villiers 
in  Ex  parte  Kahn,  the  ground  for  this  decision  was  not  so 
much  because  a  peregrinus  was  suing  a  peregrinus,  but 
because  the  locus  soltdionis  was  outside  the  Cape  Colony. 

The  view  expressed  above  that  in  Holland  a  peregrinus 
could  not  arrest  another  peregrinus  in  order  to  found  juris- 
diction was  approved  of  by  Chief  Justice  Kotze  in  Cloete  \. 
Benjamin  (1  S.A.R.  180),  and  followed  by  the  present  Trans- 
vaal Supreme  Court  in  Springle  v.  Mercantile  Association  of 
Swaziland,  Ltd.  ([1904]  T.S.  163).  This  question,  therefore, 
also  appears  to  form  -part  of  the  jus  controversum  of  South 
Africa. 


CHAPTER   XXVI. 
DELICTS    AND    CRIMES. 

Development  of  Delicts  and  Crimes. --According  to  the 
theory  of  the  Roman  law  obligations  flow  either  from  con- 
tracts or  from  delicts  or  from  a  multitude  of  other  causes 
(Obligationes  aut  ex  contracts  nascuntur  aut  ex  maleficio 
aut  proprio  quodatn  jure  ex  variis  causarum  figuris. — D.  44, 
7,  1).  These  numerous  other  causes  are  divided  into  quasi- 
contracts  and  quasi-delicts  according  to  whether  the  fact 
which  gives  rise  to  the  obligation  resembles  a  contract  or  a 
delict.  Certain  acts  give  rise  to  a  legal  relationship  (called 
obligatio)  between  two  parties,  by  virtue  of  which  the  one 
can  demand  something  from  the  other  (Obligatio  est  vin- 
culuin  juris  quo  necessitate  adstrinyimwr  alicujus  solvendae 
rei  secundum  nostrae  civitatis  jura. — Inst.  3,  13  pr.). 

If  there  has  been  an  agreement  between  two  or  more 
persons,  and  if  by  virtue  of  such  an  agreement  the  jus 
civile  allowed  an  action  to  be  brought,  then  an  obligation 
ex  contractu  arose.  If,  on  the  other  hand,  by  a  volun- 
tary premeditated  act,  illicit  according  to  the  Roman  law, 
one  person  injured  another,  then  the  latter  was  bound 
to  make  reparation  to  the  former:  an  obligation  was  then 
said  to  arise  ex  delicto.  It  made  no  difference  whether  this 
illicit  act  was  directed  against  the  person,  property  or  repu- 
tation of  another.  Leaving  aside  the  question  whether  it  is 
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scientifically  correct  to  say  that  contracts  and  delicts  are 
species  of  the  genus  obligation,  it  is  sufficient  for  our  pur- 
poses that  this  was  the  theory  of  the  Roman  law,  and  that 
it  was  accepted  by  the  Roman-Dutch  jurists  during  the  six- 
teenth and  seventeenth  centuries  as  the  basis  upon  which 
they  built  up  their  system  of  jurisprudence. 

In  the  development  of  law,  however,  the  idea  of  com- 
pensation for  a  delict  precedes  the  idea  of  demanding  the 
fulfilment  of  a  promise  or  of  exacting  a  money  payment  on 
account  of  a  breach  of  contract.  In  other  words,  payment 
for  a  delict  is  older  than  payment  of  damages  for  breach 
of  contract.  If,  therefore,  we  go  back  to  the  German  customs 
we  find  that  the  early  Germans  had  a  fairly  advanced  con- 
ception of  the  law  of  delicts,  though  their  notions  of  contract 
were  crude.  To  attack  a  person's  body  or  his  goods  or  his 
good  name  is  to  do  him  and  his  family  an  injury  for  which 
compensation  can  be  claimed. 

The  early  Germans  had  so  far  advanced  in  their  apprecia- 
tion of  law  that  the  attack  on  the  person,  goods  and  honour 
was  regarded  as  an  attack  on  the  freedom  of  a  member  of 
the  tribe  (Schroder,  p.  73).  At  first,  no  doubt,  the  compen- 
sation was  paid  in  cattle,  corn  or  other  goods  (Tacit.  Germ. 
c.  21),  though  later,  when  money  freely  circulated  among  them, 
a  delict  could  be  compensated  in  money.  A  penalty  in  kind 
existed  in  the  Netherlands  as  late  as  the  fifteenth  century. 
In  Saxony  quarrelling  wives  were  obliged  to  bring  to  the 
court  a  bag  of  corn  tied  with  a  silk  thread.  Later  on  each 
delict  had  a  particular  money  value  attached  to  it. 

The    Germans    had,    however,    not    advanced    so    far   as  to 
appreciate    that    it   was    the    duty  of    the    collective    tribe    or 
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nation  to  prevent  the  individual  from  seeking  his  own  redress 
and  to  procure  satisfaction  for  him  in  the  name  of  the  com- 
munity. At  first  the  injured  person  and  his  relatives  took 
the  matter  into  their  own  hands  and  exacted  their  own  ven- 
geance. When,  however,  the  redress  sought  came  to  be  of  a 
pecuniary  nature,  the  tribe  stepped  in  and  determined  the 
value  of  each  assault  and  of  eacli  insult.  If  the  value  was 
paid  the  community  forbade  the  exaction  of  any  further  ven- 
geance. We  find  that  when  a  scale  of  charges  had  been 
formulated  for  delicts  the  tribe  or  nation  demanded  its  share 
of  the  damages.  It  is  doubtful  on  what  principle  this  share 
was  exacted.  Some  think  that  the  share  demanded  by  the 
community  was  to  cover  the  expenses  necessarily  attached  to 
some  organisation  to  compel  the  payment  of  the  damages ; 
others  that  it  was  demanded  as  a  reward  for  the  assistance 
lent  in  its  recovery:  whilst  others,  again,  are  inclined  to  see 
in  the  tribe's  share  a  compensation  for  allowing  the  injured 
party  to  pursue  the  tortfeasor.  This  was  the  period  of  the 
blood-feud  and  wergeld. 

It  must  not  be  imagined  for  one  moment  that  payment 
for  delicts  was  the  only  mode  of  punishment.  As  far  as 
we  know  there  was  no  period  when  a  settled  community  did 
not  visit  its  vengeance  on  criminals  whose  conduct  was  so 
grave  as  to  endanger  the  peace  of  the  community.  So  also, 
where  the  injury  to  the  individual  was  extremely  serious  he 
could  take  his  personal  vengeance  on  the  wrong-doer.  In  the 
history  of  law  amongst  the  Germans  we  find  that  though 
punishment  for  serious  crimes  was  not  unknown,  the  exaction 
of  a  money  penalty  loomed  large,  and  the  punishment  of  the 
wrong-doer  by  the  community  was  still  in  the  background. 
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Gradually,  however,  the  idea  of  penalty  grows  weaker  and 
that  of  punishment  grows  stronger.  Wrongful  acts  which 
were  regarded  as  purely  private  wrongs  lose  that  character 
and  come  to  be  dealt  with  as  public  offences.  Penalties 
claimable  by  the  injured  party  often  disappear  entirely  and 
are  replaced  by  punishments  (Noordewier,  pp.  272  and  273 ; 
Schroder,  pp.  73  et  *eq.  and  755  et  seq.). 

When,  therefore,  we  investigate  the  law  of  delicts  as  it 
obtained  amongst  the  German  nations  after  they  had  begun 
to  occupy  definite  territories,  we  are  struck  by  the  fact  that 
there  are  few  general  principles  regarding  the  exaction  of 
penalties,  but  a  mass  of  rules  dealing  witli  injuries  in  detail. 
The  price  to  be  paid  depends  on  the  nature  of  the  injury. 
Hence  it  becomes  absolutely  necessary  to  define  each  par- 
ticular injury,  to  give  it  a  definite  name  and  to  affix  to  it  a 
definite  price.  The  difference  in  the  depth  or  length  of  a 
wound,  the  place  where  the  wound  is  inflicted,  the  \veapon 
with  which  the  blow  was  dealt  are  carefully  considered,  and 
to  the  result  is  given  a  definite  name  with  a  definite  price 
attached  to  it.  It  would  be  wearisome  and  unprofitable  to 
go  into  minute  detail ;  a  few  examples  will  therefore  serve  to 
make  the  above  statements  clear  (Noordewier,  pp.  274  et  seq.). 

Thus  moord  brand  was  originally  the  putting  tire  to  a 
house  with  intent  to  kill  the  inmates  as  they  tried  to  escape. 
Later  it  came  to  mean  arson.  To  murder  and  secretly  to  dis- 
pose of  the  \)ody  was  mord  rit  or  mord  tot.  It  differs  from 
mctnslag  in  its  secrecy.  In  the  assizes  of  Jerusalem  we  read: 
"  Hornecide  est  quant  home  est  tue  en  apert  devant  la  gent 
et  meslee ;  'iiieurtre  est  fait  en  repos."  The  penalty  differed 
greatly,  and  if  the  murder  was  a  very  base  act  the  death 
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penalty  was  exacted  from  the  culprit.  Maiming  was  another 
serious  crime.  Some  wounds  were  said  to  support  a  com- 
plaint, others  not  (klaag  bare  wonden).  If  the  wound  were 
the  depth  of  the  nail  it  was  klaag  baar.  A  blow  followed 
by  blood  was  dolg  or  ser,  a  simple  blow  slahs.  If  a  bone 
was  broken  and  the  blood  flowed  on  to  the  ground  it  was 
called  Moedrisen.  The  length  and  breadth  of  the  wound, 
whether  the  wound  was  visible  or  not,  the  number  of  bones 
broken,  not  only  altered  its  name,  but  altered  its  value  as 
well.  To  throw  a  man  into  the  water  (wcdpuldepene),  to 
pull  his  beard  (berdfang),  to  stop  him  on  his  way  (weg- 
wending),  were  some  of  the  many  injuries  to  the  person  for 
which  a  high  wergeld  was  demanded. 

The  night  thief  was  a  far  greater  criminal  than  the  day 
thief.  The  secret  thief  had  to  pay  a  larger  measure  of  com- 
pensation than  the  thief  who  stole  openly.  To  steal  cattle 
and  corn  was  a  much  more  serious  act  than  the  theft  of 
other  movables.  Both  in  manslaughter  and  in  theft  the 
corpus  delicti  must  be  produced  much  in  the  same  condition 
as  it  was  found.  Hence  the  thief  was  brought  before  the 
judge  with  the  stolen  property  tied  on  his  back.  Even  as 
late  as  1245  A.D.  we  find  a  similar  provision  in  a  keur 
of  Haarlem:  Dat  Jii  Item  des  scoonen  dages  den  rechter 
mach  lereren  met  den  dinge  dat  hi  gestolen  heeft  op  sijn 
rugge  gebonden. 

To  insult  a  freeman  by  using  towards  him  opprobrious 
words  was  a  delict  for  which  satisfaction  could  be  exacted. 
The  amount  of  the  penalty  depended  on  the  period  and  on 
the  words  used.  To  call  a  man  a  traitor  or  a  defrauder 
cost  fyf  punt;  to  call  him  a  thief,  een  punt;  whilst  call- 
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ing  a  man  a  liar  was  very  inexpensive  (Noordewier,  pp.  275 
et  seq). 

The  next  step  in  the  law  of  delicts  and  crimes  was  to  do 
away  with  the  injured  person's  right  to  claim  vengeance,  and 
to  allow  the  State  to  pursue  the  wrong-doer  and  exact  the 
penalty.  The  growth  of  this  conception  was  extremely  slow. 
Blood-feud  and  outlawry  were  prevalent  in  the  thirteenth 
century,  and  though  the  former  was  disappearing  the  latter 
was  still  vigorous.  The  system  of  composition  slowly  gave 
way  to  the  system  of  punishment  by  an  officer  of  the  State. 
As  this  system  grew  stronger  the  practice  of  declaring  a  man 
an  outlaw  grew  weaker. 

I  have  said  above  that  there  never  was  a  period  at  which 
the  tribe  did  not  punish  at  all.  Even  the  early  Germans,  we 
learn  from  Tacitus  (Germ.  c.  12),  accused  persons  before  the 
mallum,  and  the  tribe  caused  them  to  be  punished:  Licet 
apiid  concilium  accusare  quoque  et  discrimen  capitis  in- 
tendere.  But  what  I  desire  to  point  out  is  that  the  general 
practice  before  the  thirteenth  century  was  the  system  of  out- 
lawiy  and  composition,  and  the  system  of  State  punishment 
the  exception.  After  that  period  the  system  of  punishment 
gradually  replaces  the  system  of  composition,  until  in  the 
sixteenth  century  the  idea  of  our  present  system  of  criminal 
law  is  fully  established.  Delicts  are  gradually  distinguished 
from  crimes.  Penalty  for  the  former  is  recovered  by  the 
injured  party,  whilst  punishment  for  the  latter  is  exacted- not 
by  the  individual,  but  by  the  State. 

The  State's  gradual  usurpation  of  the  right  of  the  indi- 
vidual to  claim  blood  vengeance  was  brought  about  by  a 
series  of  causes,  among  which  the  influence  of  the  Church 
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must  be  regarded  as  important.  The  Canon  law  contains  a 
number  of  provisions  with  regard  to  crimes  which,  taken 
together,  form  a  kind  of  penal  code.  This  penal  code  began 
about  the  seventh  and  was  quite  considerable  during  the 
eleventh  century.  It  was  not  only  for  the  humble,  for  it 
reached  equally  well  the  great  feudal  lords.  Through  the 
terrors  of  eternal  torture  in  an  after  life  the  Church  was 
able  to  punish  the  great.  It  did  so  by  striking  at  their 
pride  or  by  compelling  them  to  suffer  corporal  punishment 
by  means  of  the  penance.  It  showed  men  that  the  mere 
payment  of  money  was  not  a  sufficient  restraint.  The  right 
of  asylum  no  doubt  did  harm,  but  it  had  its  good  side  also. 
The  Church  threw  her  shield  over  the  victim  pursued  by  the 
blood  vengeance  of  the  injured  man's  family.  She  helped, 
therefore,  to  put  down  private  feud  and  private  vengeance, 
and  to  substitute  corporal  punishment  for  money  satisfaction. 
In  this  way  the  Church  lent  its  aid  to  the  State  to  suppress 
lawlessness  and  crime  and  to  punish  the  criminal  instead 
of  allowing  the  injured  man  and  his  friends  to  do  so 
(Poullet,  Origines,  vol.  1,  p.  109). 

After  the  idea  that  the  State  should  pursue  the  criminal 
became  once  fixed  the  distinction  between  crime  and  delict 
became  more  and  more  clearly  appreciated.  In  Grotius'  time 
it  was  fully  understood.  He  tells  us  (bk.  3,  c.  32,  sec.  7) 
that  •'  a  twofold  obligation  may  arise  out  of  one  and  the 
same  delict— the  one  liability  to  punishment,  the  other  the 
obligation  to  remove  the  inequality "  (i.e.  to  give  compensa- 
tion) :  "  further,  the  right  to  inflict  punishment  belongs  to  the 
sovereign,  but  the  right  to  claim  removal  of  an  inequality 
(damages)  to  whoever  is  wronged  thereby." 
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When  the  system  of  blood-feud  and  composition  prevailed 
the  relatives  of  the  injured  man  sought  vengeance  and  repa- 
ration not  only  from  the  perpetrator  of  the  wrong,  but  from 
his  relatives  as  well.  Hence  arose  the  terrible  and  cruel 
family  feuds.  In  time,  however,  the  wrong-doer  alone  was 
punished,  and  his  heirs  were  only  held  liable  to  make  repa- 
ration out  of  the  funds  which  came  into  their  hands  through 
the  wrong-doer,  and  then  only  when  the  action  had  already 
been  commenced  against  the  deceased  wrong-doer  (Grot.  3. 
32,  10). 

The  law  as  to  damages  for  a  delict  is  thus  stated  by 
Grotius  (3,  32,  12):  "Every  one  is  liable  for  damages  who 
has  injured  another  through  crime,  even  though  he  has  not 
done  the  deed  himself,  but  has  by  act  or  omission  in  some 
way  or  other  caused  the  deed  or  its  consequences  in  so  far 
as  any  one  is  injured  thereby." 

Delicts. — I  have  given  above  a  brief  account  of  the  his 
torical  development  of  delict  and  crime  in  western  Europe. 
I  shall  now  consider  how  the  law  regarding  delicts  developed 
in  the  Netherlands  and  in  South  Africa.  During  the  period 
that  the  Netherlands  formed  part  of  the  Prankish  Empire 
the  penalties  of  the  Salic  law  and  of  the  capitularia  applied 
to  the  Low  Countries  as  well  as  to  the  other  parts  of  the 
Empire.  No  definite  line  was  drawn  between  the  tort  and 
the  crime :  the  two  merged  insensibly  into  one  another.  In 
the  same  way  the  English  common  law  in  its  earlier  days 
failed  to  draw  an  accurate  distinction.  "  In  the  mediaeval 
period  the  procedure  whereby  redress  was  obtained  for  many 
of  the  injuries  now  classified  as  torts  bore  plain  traces  of 
a  criminal  or  quasi-criminal  character,  the  defendant  against 
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whom  judgment  passed  being  liable  not  only  to  compensate 
the  plaintiff,  but  to  pay  a  tine  to  the  king  (Pollock,  Torts, 
4th  ed.  p.  3). 

After  the  breaking  up  of  the  Frankish  Empire  the  old 
customs  still  prevailed,  so  that  during  the  rule  of  the  counts 
blood-feud,  outlawry  and  composition  were  still  the  main 
features  of  the  law  of  delicts  as  well  as  of  the  criminal  law. 
The  amount  of  the  penalties  was  gradually  varied  by  charters 
and  handvesten  in  the  different  provinces  and  towns.  The 
stadboeken  during  the  thirteenth,  fourteenth  and  even  the 
fifteenth  centuries  are  our  principal  authorities  as  regards  the 
law  of  torts.  To  what  extent  the  principles  of  the  Roman 
law  of  delicts  were  applied  in  the  Netherlands  during  these 
centuries  it  is  difficult  to  say,  though  the  probability  is  that 
the  influence  of  the  Roman  law  in  this  department  was  so 
insignificant  that  it  may  be  disregarded.  No  doubt  towards 
the  end  of  the  fifteenth  century  it  may  have  begun  to  in- 
fluence the  law  of  delicts,  but  it  is  not  until  the  latter  half 
of  the  sixteenth  century  that  we  can  say  with  any  certainty 
that  the  rules  of  the  Roman  law  as  regards  delicts  were 
generally  adopted. 

In  a  former  chapter,  when  dealing  with  the  Stadboek  of 
Oroningen  of  1425,  I  pointed  out  that  the  third,  fourth  and 
fifth  books  dealt  chiefly  with  the  penalties  attached  to  par- 
ticular delicts.  In  the  other  stadboeken  we  find  similar 
provisions.  Thus  in  Jan  Mathyssen's  Law-book  of  the  town 
of  Briel  (p.  167,  ed.  of  Fruin  and  Pols)  he  tells  us  that 
according  to  the  ancient  customs  if  a  person  strikes  another 
with  his  fist  the  penalty  is  twelve  groats ;  if  the  blow  is 
dealt  with  the  open  hand  on  the  ears  (a  box  on  the  ears)  the 
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penalty  is  thirty  schellings.  If  a  wound  is  given  with  a  for- 
bidden weapon,  then  according  to  the  handvesten  the  penalty 
is  three  pounds.  If  the  tortfeasor  is  not  a  citizen  the  penalty 
is  increased  fourfold.  In  the  Utrechtsche  Keurboeken  we 
find  similar  provisions,  though  from  Muller's  Middeleeuwscke 
RecJitsbrorfiten  der  St«d  Utrecht  it  would  appear  that  the 
notion  of  a  criminal  law  was  considerably  hi°'her  in  Utrecht 

€/  ~ 

than  in  Groningen. 

o 

The    gradual    introduction    of    the    Roman    law    drove    out 

^* 

the  idea  of  a  fixed  penalty  attached  to  each  delict,  and  the 
courts  of  justice  came  to  disregard  the  penalties  imposed  by 
the  stadboeken  and  to  determine  the  amount  of  damages  in 
accordance  with  the  circumstances  surrounding  each  case.  In 
the  sixteenth  century  the  Roman-Dutch  jurists  began  to  con- 
sider the  delict  as  an  illegal  act  directed  against  a  person,  his 
property  or  his  reputation,  or  as  an  omission  to  do  something 
which  the  law  requires  a  person  to  do,  whereby  another  is 
injured,  and  on  account  of  the  act  or  omission  the  injured 
person  is  entitled  to  claim  damages ;  whilst  a  crime  came 
to  be  regarded  as  an  act  or  omission  which  is  punishable 
according  to  the  municipal  law.  In  the  eighteenth  century 
this  distinction  was  clearly  understood  (Moorman,  Misdaden, 
p.  8),  though  in  expounding  the  law  of  crimes  and  delicts 
the  Dutch  jurists  so  mixed  them  up  that  the  student  ex- 
periences considerable  difficulty  in  keeping  delicts  separate 
from  crimes. 

Grotius  deals  with  obligations  arising  out  of  delicts,  then 
proceeds  to  discuss  crimes  against  life  and  crimes  to  the  per- 
son. This  is  followed  by  chapters  on  injury  (Jtoon),  slander 
and  crimes  against  property,  and  after  treating  of  these  he 
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proceeds  to  discuss  the  quasi-delicts  si  quid  dejectum  eftu- 
sumve  sit,  si  quid  positum  suspensumve  sit  and  others.  The 
arrangement  here  is  manifestly  not  suggested  by  a  desire  to 
distinguish  accurately  between  torts  and  crimes. 

Van  Leeuwen,  again,  treats  of  obligations  arising  from 
crime,  defines  crime  and  states  who  cannot  commit  a  crime. 
He  next  proceeds  to  consider  the  various  classes  of  crime, 
and  whilst  dealing  with  these  he  proceeds  to  discuss  the 
compensation  due  to  those  who  are  injured  through  the  kill- 
ing of  another  person,  and  the  damages  recoverable  by  the 
person  wounded,  maimed  or  injured.  He  then  passes  on  to 
discuss  civil  and  criminal  libel,  seduction  and  the  damages 
arising  therefrom.  A  separate  chapter  is,  however,  devoted 
to  the  obligations  which  arise  either  through  the  act  of 

o  o 

those  in  our  power  or  service  or  to  the  damage  caused  to 
others  by  our  propert}T  (quasi-delicts).  Van  der  Linden's 
method  of  treating  torts  and  crimes  is  little  better. 

It  was,  however,  the  influence  of  the  great  English  jurists 
like  Bentham  and  Austin  which  led  English  writers  to  draw 

o 

accurate  distinctions  between  crimes  and  torts,  and  through 
them  we  in  South  Africa  have  learnt  to  keep  the  law  of 
delicts  and  quasi-delicts  distinct  from  the  law  of  crimes.  No 
doubt  the  great  difference  now  existing  in  the  civil  and 
criminal  procedure  of  our  courts  has  helped  to  emphasise 
the  distinction.  Our  law  of  torts  is  therefore  not  to  be 
found  in  some  separate  chapter  in  our  great  law-books,  but 
is  mixed  up  with  the  chapters  on  the  criminal  law,  or  in 
the  commentators  on  the  Digest  is  found  under  the  titles  of 
I)f  Injuriis,  bk.  47,  tit.  10;  De  Lege  Aquilia  (D.  9,  tit.  2); 

DC    Ubiigationibus   quae    c.c    dehcto   nascuntur   (Inst.    bk.   4, 

uu 
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tit.  1);  De  Pauperie  (D.  9,  tit.  1);  De  Damno  In.fecto  (D.  39, 
tit.  2);  De  Dolo  Malo  (D.  4,  tit.  3):  Quod  Metus  Causa  (D,  4, 
tit.  2),  and  others. 

In  elaborating  the  law  of  delicts  the  Roman-Dutch  jurists 
of  the  sixteenth  and  seventeenth  centuries  went  to  the  Corpus 
Juris  for  their  principles.  The  Lex  Aquilia  and  the  com- 
mentaries on  this  law  became  one  of  the  most  important 
sources  of  the  Roman-Dutch  law  of  delicts.  The  title  De 
Injuriis  also  afforded  them  a  number  of  important  prin- 
ciples. Voet's  Commentary  on  this  title  is  one  of  the  best 
treatises  we  possess  on  certain  sections  of  the  law  of  torts. 
It  has  been  translated  into  English  by  Professor  Melius 
de  Villiers,  late  Chief  Justice  of  the  Orange  River  Colony, 
and  the  notes  and  excursus  added  by  the  professor  has  made 
this  translation  an  excellent  exposition  of  our  law  of  torts. 

In    South    Africa    our    common    law   as    regards    delicts    is 

e? 

still  the  Roman-Dutch  law  of  the  eighteenth  century,  and 
is  therefore  founded  upon  the  Roman  law.  The  Canon  law 
has  added  some  principles  such  as  the  amende  honorable  (or 
the  actio  ad  palinodiam),  whilst  several  of  the  ancient  laws 
and  customs  of  the  people  were  respected  by  the  Roman- 
Dutch  jurists.  English  law  has,  however,  considerably  modi- 
tied  our  law  of  torts,  especially  by  its  successful  distinction 
between  torts  and  crimes. 

Criminal  Law. — We  have  seen  that  the  early  German 
law,  like  the  Jus  Antiquum  of  the  Romans,  had  no  well- 
defined  line  between  criminal  law  and  private  wrong.  Theft 
and  robbery  were  regarded  not  as  public,  but  as  private 
wrongs.  Even  the  killing  of  a  man  could  be  compensated 
by  the  payment  of  cattle  or  money.  Gradually,  however,  the 
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State  stepped  in  and  claimed  the  right  not  only  to  exact 
compensation  from  the  wrong-doer,  but  also  to  punish  him. 
We  can  point  to  no  specific  period  when  this  first  took  place. 
As  we  have  seen,  even  the  early  Germans  in  certain  cases 
punished  the  dangerous  criminal.  It  was  an  ancient  maxim, 
North  mot  ma  mit  morthe  kela  (Murder  must  be  cooled  with 
murder),  though  at  first  the  retribution  was  sought  not  by 
the  State,  but  by  the  family  of  the  murdered  man.  In  very 
early  times  the  traitor,  the  deserter  and  the  cowardly  soldier 
were  punished  by  the  chief  and  the  members  of  the  tribe 
(Tacit.  Germ.  c.  12).  We  can  also  well  imagine  that  any 
wrong  to  the  chief  or  to  the  army  was  avenged  by  the 
punishment  of  the  wrong-doer. 

During  the  Frankish  Empire  the  State  extended  its  right 
of  punishing  wrong-doers,  as  we  see  from  many  of  the  capitu- 
laria.  The  assembly  of  freemen  in  the  mallum  exercised 
criminal  jurisdiction  and  punished  the  offender.  At  first  the 
mallum  only  punished  where  a  complaint  had  been  laid 
(daar  geen  Jdager  was,  toas  ook  geen  regter}.  Later  on 
certain  officials  were  allowed  to  lodge  complaints  if  the 
family  of  the  injured  man  did  not  appear  (Zo  geen  bloedts 
beware  klagt  zal  de  amptman  een  Jdager  stellen  en  een 
Hegemaal  laten  hegen. —  Verhandelinfjen,  Pro  excolendo,  vol.  1, 
p.  406). 

In  Gelderland  the  friends  of  a  murdered  man  might  appeal 
to  the  feudal  lord  to  pursue  the  criminal.  Thus  we  find  in 
the  Landrecht  van  Veluwen :  De  vrienden  des  dooden  zal 
den  Heer  aanroepen  om  den  misdadiger  na  te  schryven.  The 
right  of  the  feudal  lord  in  council  to  punish  offenders  was 

gradually   extended    to    the   various    town    and    district   courts. 
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In  Utrecht  the  schepenen  assumed  jurisdiction  as  early  as 
1315,  though  their  right  was  not  formally  acknowledged 
until  the  reign  of  the  Emperor  Charles  (Muller,  pp.  79  and 
127).  The  various  stadboeken  show  that  the  town  courts 
had  acquired  the  right  to  punish  criminals  during  the  four- 
teenth and  fifteenth  centuries. 

The  criminal  law  during  the  middle  ages  was  contained  in 
no  special  code.  Whether  an  act  was  a  crime  or  not  was 
very  largel}'  in  the  discretion  of  the  count  and  his  council. 
The  ancient  customs  and  the  various  charters  had,  however, 
fixed  certain  punishments  for  particular  acts,  and  in  this  way 
the  punishment  very  often  determined  whether  the  act  was 
a  crime  or  merely  a  private  wrong.  Thus  hanging  was 
decreed  for  traitors  and  deserters,  decapitation  for  certain 
forms  of  theft,  burning  for  witches,  whipping  with  rods  for 
those  who  broke  the  peace  and  wounded  or  injured  citizens, 
and  so  on  (Noordewier,  pp.  305  et  *eq.). 

Prior  to  the  sixteenth  century  there  was  no  definite  crimi- 
nal code,  and  ancient  customs,  town  ordinances  and  the  opinion 
of  the  judicial  council  determined  whether  an  act  was  punish- 
able as  a  crime  or  not.  During  the  sixteenth  centuiy  the 
Roman  criminal  law  was  appealed  to,  especially  in  the  form 
that  was  practised  in  Germany.  The  principles  of  the  Roman 
criminal  law  were  adopted  by  the  German  Emperors  and 
modified  by  them  to  suit  the  requirements  of  the  day.  The 
Canon  law  was  also  a  fruitful  source  of  penal  law.  In  1532 
appeared  the  Constitatio  Criminalis  Carolina,  at  that  time 
the  best  European  criminal  code.  From  these  German  sources 
the  Dutch  criminalists  borrowed  very  largely  in  order  to 
systematise  their  criminal  law.  They  incorporated  with  the 
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principles  of  the  Roman  law  a  great  deal  of  the  old  customs 
of  the  Germans  and  Franks,  and  where  their  own  law  was 
insufficient  they  referred  to  the  ConstitvAio  Carolina.  Hence 
when  Antonius  Matthaeus  wrote  a  treatise  on  the  criminal 
law  he  made  it  assume  the  form  of  a  commentary  on  some 
of  the  titles  of  the  47th  and  48th  books  of  the  Digest.  These 
books  deal  with  the  general  principles  of  the  Crimina  extra- 
•ordinaria  and  Crimina  publiea,  and  with  special  crimes  such 
as  furtunt,,  stellionatus,  concussio,  &c. 

With  the  above  explanation  it  will  be  easy  to  understand 
why  Van  der  Linden  in  his  Institutes  quotes  as  authorities 
of  great  weight  in  criminal  matters  such  works  as  Leyser's 
Meditationes,  Boehmer's  Constitutions  of  Charles  V,  Carp- 
zovius'  Practica  rerum  Criminalium,  and  Von  Quisdorp's 
Grwndsdtze  des  Deutschen  Peinlichen  Rechts,  all  of  which 
were  written  by  German  authors  for  use  in  German  courts. 
The  reason  is  because  both  the  German  and  Dutch  crimi- 
nalists started  with  the  Roman  law  as  their  basis,  and  inas- 
much as  the  Germans  had  worked  out  their  system  of 
criminal  jurisprudence  before  the  Dutch,  the  latter  followed 
in  the  wake  of  the  former,  making  such  alterations  as  their 
different  circumstances  required.  Of  pure  Dutch  works  be- 
sides Matthaeus'  De  Criminibiis  and  the  various  chapters  on 
criminal  law  in  the  text-books  of  Grotius,  Van  Leeuwen  and 
Voet,  the  Verhandelingen  over  de  Misdadeii  of  Moorman  and 
Van  Hasselt  is  perhaps  the  best  known. 

The  criminal  law  of  the  Cape  Colony  is  set  out  in  Mr. 
Clarkson  Tredgold's  Handbook  of  Colonial  Criminal  L«.n\ 

~  «/ 

The  criminal  law  of  Holland  was  followed  by  the  Dutch 
courts  of  South  Africa  with  such  modifications  as  altered 
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conditions  required.  When  the  British  annexed  the  Cape 
Colony  no  alteration  was  made  in  the  criminal  law,  though 
numerous  statutes  were  introduced  lyy  which  this  branch  of 
law  was  assimilated  to  the  criminal  law  of  England.  The 
criminal  law  of  the  Cape  Colony  lias  therefore  as  its  basis 
the  Roman-Dutch  law  of  crimes,  though  this  has  been 
largely  modified  by  Imperial  statute  law  applicable  to  the 
colonies,  and  by  special  colonial  statutes.  Where  crimes  are 
defined  by  statute  the  definition  of  the  Roman-Dutch  law 
falls  away,  but  where  the  statute  law  is  silent  we  have 
recourse  to  the  Roman-Dutch  law.  The  same  applies  to  the 
other  South  African  colonies. 

In  many  respects  the  principles  of  the  Roman-Dutch  penal 
law  agree  with  those  of  the  English  criminal  law,  and  where 
such  is  the  case  English  authorities  and  precedents  are  fol- 
lowed as  being  more  recent  and  better  adapted  to  modern 
society.  Where,  however,  our  principles  differ  from  those  of 
English  law,  the  latter  are  not  adopted  by  our  courts.  The 
Roman-Dutch  law,  for  instance,  recognises  no  distinction  be- 
tween felonies  and  misdemeanours,  nor  between  principals  in 
the  first  and  second  degree.  In  the  scope  and  definition  of 
the  crimes  there  is  also  here  and  there  a  difference,  though 
on  the  whole  there  is  a  remarkable  similarity.  Thus  we  do- 
not  know  embezzlement  as  a  crime  distinct  from  theft,  and 
with  us  many  of  the  technicalities  of  larceny  do  not  exist. 
For  the  difference  between  our  law  and  the  law  of  England 

o 

I  refer  the  reader  to  Mr.  Morice's  excellent  work — English 
and  Roman-Dutch  Law. 


APPENDIX. 


R.  v.  GEBHARDT. 

[A  copy  of  the  record  of  the  above  case  was  kindly  given  to  me  by  Mr. 
C.  H.  van  Zyl.  The  original  is  in  Dutch,  and  for  the  translation  which  follows 
I  am  indebted  to  Mr.  Advocate  H.  Reitz  of  Pretoria.] 

THE    PROSECUTION    IN    ITS    ENTIRETY    OF    WM.    GEBHARDT  FOR  THE 
MURDER  OF  THE  SLAVE  JORIS  VAN  MOSAMBIEK. 

Proceedings  before  the  Honourable  the  Chief  Justice  Dr.  J.  A. 
Truter,  Knight ;  and  with  him  the  Honourable  the  Councillors  of 
Justice  for  the  Settlement  of  the  Cape  of  Good  Hope  and  places  under 
its  jurisdiction,  in  the  matter  of  the  Magistrate  of  Stellenbosch  and 
Drakenstein,  Mr.  D.  J.  van  Ryneveld,  prosecutor  in  criminal  matters, 
versus  William  Gebhardt,  the  accused,  for  grievous  ill-treatment  of  the 
slave  Joris  van  Mosambiek,  which  resulted  in  his  death,  held  on 
Saturday  the  21st  of  September,  1822,  at  9  A.M.  in  the  ordinary  Council 
Chamber,  the  secretary  of  the  Council  being  substituted  in  the  absence 
of  Mr.  Matthiessen  (on  account  of  indisposition)  and  of  Messrs.  Bentink 
and  Buissinne  (they  being  busy  elsewhere). 

The  doors  of  the  Chamber  being  opened,  and  Dr.  J.  J.  Lind  in  his 
capacity  as  official  agent  of  the  magistrate  above  mentioned  and  the 
above-mentioned  accused  having  appeared  before  the  Court,  the  Court 
said  prayers.  After  which  the  agent  hands  in  :— 

(1)  The  indictment  together  with  the  preliminary  examination. 

(2)  A  list  of  the  witnesses  for  the  defence  and  for  the  prosecution. 

(3)  The  report  of  the  inquest  held  on  the  slave  Joris,    together 

with  the  doctor's  post  mortem  certificate. 

1.  INDICTMENT. 

Whereas  from  the  preliminary  examination  held  by  the  Magistrate 
of  the  District  of  Stellenbosch,  prosecutor  (having  obtained  an  order 
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of  arrest  from  the  Council)  against  you  William  Gebhardt,  it  lias 
appeared  to  him  that  on  Tuesday  the  10th  of  the  month  of  September 
towards  evening  you  went  to  the  vineyard  of  the  small  farm  which 
forms  part  of  the  farm  Simons  Valey,  situate  on  the  Great  Draken- 
stein,  being  the  property  of  your  father,  Johan  Willem  Ludwich 
Gebhardt,  where  you  found  certain  slaves  of  J.  W.  L.  Gebhardt  busy 
digging  in  the  vineyard,  that  David  Heyder  (overseer  in  the  service  of 
the  aforesaid  J.  W.  L.  Gebhardt)  informed  you  on  your  arrival  that  he 
had  that  day  chastised  one  of  the  slaves  named  Joris  van  Mosambiek 
because  of  his  laziness  in  digging  in  the  vineyard  ;  that  you  thereupon 
went  to  the  aforesaid  Joris  van  Mosambiek,  who  was  still  busy  digging 
with  the  other  slaves,  and  urged  him  to  dig  faster  (which  the  said 
Joris  on  account  of  the  weakness  of  his  constitution  and  because  he 
was  unaccustomed  to  this  kind  of  work  could  not  accomplish  to  your 
satisfaction),  thereupon  because  of  this  you  had  him  thrown  upon  the 
ground,  and  while  four  slaves  held  him  down  you  with  your  own  hand 
thrice  successively  chastised  him  in  a  most  brutal  manner  on  his  naked 
body  with  quince  sticks,  and  not  yet  content  herewith  you  commanded 
certain  of  the  slaves  to  take  the  said  Joris  to  the  wine  cellar  in  order 
to  have  him  chastised  afresh  in  that  place,  but  the  said  Joris,  being  no 
longer  able  to  walk  on  account  of  the  former  chastisements,  had  to  be 
supported  by  the  arms  by  two  of  the  slaves,  and  having  traversed  half 
the  distance  to  the  said  cellar  sank  down  and  complained  that  he 
could  go  no  further,  whereupon  the  slave  November  took  him  upuu 
his  shoulder  and  carried  him  up  to  the  gate  of  the  homestead,  his  head 
being  supported  by  one  of  the  slaves,  and  put  him  down  there ;  that 
you,  seeing  his  infirmness  and  the  weak  state  wherein  the  .said  Joris 
was,  nevertheless  ordered  him  to  be  dragged  into  the  said  wine  cellar, 
which  was  done;  upon  your  orders  by  two  of  the  slaves,  and  after  the 
said  Joris  had  been  dragged  into  the  cellar  on  his  stomach,  you  there 
and  then  by  candle-light  had  him  thrown  upon  the  ground,  and  whilst 
held  down  by  four  slaves  you  caused  him  to  be  cruelly  chastised  on  his 
naked  body  by  the  slave  November  with  many  strokes  of  an  ox  hide 
about  four  feet  in  length  and  about  one  inch  thick  ;  that  you  not  being 
able  to  quench  your  malignity  against  this  slave  gave  orders  to  have 
quince  sticks  cut,  the  said  slave  meanwhile  remaining  prostrate  upon 
the  ground,  and  when  the  quince  sticks  were  brought  the  said  slave 
Joris  was  once  more  chastised  therewith  by  the  said  November  by  your 
orders  on  his  naked  body  in  a  most  brutal  manner.  During  this 
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chastisement  you  urged  -November  with  threats  of  punishment  to  give 
the  slave  Joris  many  strokes,  and  by  your  orders  salt  and  vinegar 
were  brought  and  these  you  caused  to  be  rubbed  in  copiously  on  the 
bleeding  and  smarting  parts  of  the  body  of  that  slave,  and  then  you 
caused  him  to  be  beaten  over  and  over  again  with  the  aforesaid 
quince  sticks  on  the  parts  thus  rubbed  in,  so  that  the  said  slave 
remained  prostrate  and  unconscious  on  the  ground.  After  this  you 
caused  vinegar  to  be  poured  into  his  mouth,  and  finally  he  was 
carried  away  in  an  unconscious  state  by  one  of  the  slaves  and  put 
to  bed,  which  terrible  and  brutal  ill-treatment  resulted  in  the  death 
of  the  said  slave  Joris  van  Mosambiek  at  about  8  o'clock  on  the 
following  morning. 

And  in  cas*e  the  investigation  of  this  matter  shall  show  that  all 
this  is  in  accordance  with  truth,  then  will  you,  William  Gebhardt,  be 
found  guilty  of  brutal  ill-treatment  of  the  slave  Joris  van  Mosambiek, 
resulting  in  the  death  of  the  said  slave,  which  crime  the  maintenance 
of  the  authority  and  dignity  of  his  Majesty's  Government  and  of  an 
unpolluted  system  of  justice  demands  shall  be  punished  according  to 
law. 


Fiscal  Office,  18th  tiqjt.,  1822. 

(Sgcl.)  J.  J.  LIND, 
Assistant  Fiscal  Officer. 


3.  REPORT  OF  THE  INQUEST. 

On  this  the  12th  day  of  September,  1822,  at  -i  o'clock  in  the  after- 
noon, the  undersigned  Committee  of  Heemraden,  Christoffel  Jacobus 
Briers  and  Willem  Wium,  duly  assisted  by  the  first  sworn  clerk  of  the 
secretary's  office  of  this  town,  Johan  Godfried  Gabriel  Lindenberg 
(the  secretary  himself  being  otherwise  occupied),  and  by  the  district 
surgeon,  Robert  Shand,  at  the  request  and  in  the  presence  of  the 
magistrate  of  this  district,  Mr.  Daniel  Johannes  van  Ryneveld,  officer 
of  justice,  on  the  declaration  of  the  slave  Bastiaan  van  de  Kaap,  the 
slave  of  the  Rev.  J.  W.  L.  Gebhardt,  made  before  the  honourable 
magistrate  this  morning  at  1 1  o'clock  .  .  .  "  that  his  fellow-slave  Joris, 
after  having  received  a  correction  on  the  day  before  yesterday  at  the 
hands  of  the  overseer  David  Heyder,  and  thereafter  being  chastised 
over  and  over  again  by  the  orders  of  the  son  of  the  said  Gebhardt,  by 
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name  William  Gebhardt,  expired  yesterday  "...  betook  themselves 
to  the  farm  Simons  Yaley,  situate  on  the  Great  Drakenstein  in  this 
district,  belonging  to  the  said  Rev.  Gebhardt,  and  there  held  an  inquest 
on  the  body  of  a  man  identified  by  the  said  Rev.  Gebhardt,  who  was 
present  at  the  inquest,  as  that  of  one  of  his  slaves,  by  name  Joris  (alias 
George),  hailing  from  Mosambiek,  and  being  about  forty-five  years  old, 
and  after  the  body  had  been  denuded  they  came  to  the  conclusion 
that- 

(«)  On  the  back  of  the  body  from  the  neck  down  to  the  lowest 
edge  of  the  buttocks  there  were  to  be  seen  the  marks  of  a 
chastisement,  being  weals,  some  of  which  laid  bare  the  lower 
skin. 

(/>)  That  the  skin  of  the  left  knee  was  off. 

('•)  The  head  having  been  opened  by  the  said  surgeon,  and  having 
been  minutely  examined,  nothing  whatever  was  there  found 
which  could  have  been  the  cause  of  the  death  of  the  said 
Joris. 

('/)  The  body  being  opened,  after  a  minute  examination  still 
nothing  was  found  which  could  have  caused  a  sudden  death 
(according  to  the  statement  of  the  said  surgeon)  except  a 
slight  redness  on  one  of  the  small  intestines,  which,  however, 
the  said  surgeon  positively  stated  could  not  have  contributed 
to  his  death  and  was  of  very  little  importance,  as  also  that 
the  stomach  was  filled  with  a  quantity  of  water  mixed  with 
slime,  which  according  to  the  statement  above  mentioned 
emitted  a  sour  smell. 

(")  Thereupon  the  hind  parts  having  been  opened  and  carefully 
examined  it  was  found  that  the  whole  back  was  badly 
bruised  from  the  neck  right  down  to  the  lowest  edge  of 
both  buttocks,  more  especially  along  the  loins  and  the 
kidneys  on  both  sides,  and  that  the  back  was  covei'ed  with 
thick  coagulated  and  also  with  liquid  blood,  bearing  traces 
of  a  terrible  beating  ;  and  the  said  surgeon  stated  with 
regard  to  this  that  no  other  cause  was  to  be  found  in  the 
body  which  could  have  resulted  in  death  except  the  beating 
which  had  been  administered. 

Finally,  the  thong  was  shown  to  the  commissioners  with  which 
the  slave  Joris  had  been  beaten  in  the  cellar.  It  was  made  of 
ox-riems  twisted  together,  and  being  about  an  inch  in  thickness  and 
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about  four  feet  in  length  ;  the  one  end  of  this  was  smeared  \vith 
blood. 

And  hereof  the  above  statement  was  drawn  up. 

Thus  done  at  the  above-mentioned  place  on  the  day  of  the  year 
above  stated. 

(in  my  presence) 
(Sgd.)  J.  G.  G.  LINDENBERG,  Sworn  Clerk. 

as  commissioners, 

(Sgd.)  C.  J.  BRIERS, 
\V.  \Viuiw. 


CERTIFICATE  OF  THE  DOCTOR  WITH  REGARD  TO  THE 
POST  MORTEM  EXAMINATION. 

I  certify  hereby  that  on  this  day,  together  with  a  committee,  I 
went  to  the  farm  of  the  Rev.  Gebhardt  in  order  to  examine  the  body 
of  the  slave  Joris,  arid  I  found  as  follows  :— 

Internal  examination. — Having  opened  the  head  and  examined 
the  brains  and  membranes,  1  found  with  the  exception  of  a  small 
quantity  of  water  in  the  stomach  no  signs  of  disease  or  derangement. 

On  examining  the  thorax  or  chest  I  found  it  to  be  in  a  healthy 
condition,  and  nothing  whatever  characteristic  of  any  disease  was 
noticeable.  The  viscera  or  intestines  of  the  abdomen  or  stomach  were 
equally  healthy,  with  this  one  exception  that  there  was  a  slight  redness 
about  three  inches  in  length  on  one  of  the  convolutions  of  one  of  the 
small  intestines,  the  ileum,  but  this  could  not  have  had  any  fatal 
consequences.  The  stomach  was  perfectly  sound,  slightly  swollen  and 
contained  a  quantity  of  liquid,  clear  and  colourless,  mixed  with  slime 
and  having  a  sour  smell. 

External  examination. — On  examining  the  external  parts  of  the 
body  a  totally  different  scene  presented  itself :  the  loins  showed  a  large 
mass  of  extravasated  blood,  congealed  liquid  and  bruised  sinewy  sub- 
stances ;  the  loins  and  sinews  of  the  back  were  bruised  to  such  an 
extent  that  their  fibres  in  several  places  could  not  be  traced.  This 
outpour  of  blood  and  liquid,  the  clearest  consequence  of  a  severe 
bruising,  extended  from  the  hips  up  to  the  square  sinews  of  the  neck, 
while  on  either  side  as  far  down  as  the  external  oblique  sinews  of  the 
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stomach  there  were  broad  blotches  of  coagulated  blood  under  the 
different  bands.  The  whole  fleshy  and  hollow  substance  of  the  loins 
indeed  appeared  to  be  a  misfonned  heap  of  coagulated  blood,  liquid, 
and  sinewy  substance. 

After  the  most  minute  and  careful  examination  of  the  internal 
parts  of  the  body,  1  found  no  signs  of  disease  or  disorder  which  could 
have  caused  death,  and  hence  the  inevitable  conclusion  is  that  the 
slave  in  question  owes  his  death  to  the  destruction  of  the  tissues  about 
the  loins  and  adjoining  parts,  causing  such  a  weakening  of  the  consti- 
tution, exhaustion  of  strength  and  agony  as  gradually  tended  to  lessen 
the  working  or  pulsation  of  the  heart  to  such  an  extent  that  death 
resulted  therefrom. 

(Sgd.)  ROBERT  SHAND,  M.D., 
District  Surgeon. 

Finally,  the  agent  handed  in  the  interrogatories,  upon  which  the 
accused  had  to  be  heard. 

The  secretary  then  publicly  read  aloud  the  above-mentioned  indict- 
ment, after  which  the  accused  was  informed  by  the  Honourable  Chief 
Justice  that  the  questions  which  had  been  handed  in  in  judiciu  with 
regard  to  the  matters  mentioned  in  the  said  indictment  would  be  put 
to  him,  together  with  such  questions  as  the  judge  himself  might  deem 
necessary.  These  interrogatories  were  then  handed  to  the  accused  and 
answered  as  set  forth  hereunder. 


EXAMINATION  OP  THE  ACCUSED. 

1.   Your  namel     Age?     Birth-place?     Residence  and  Occupation  ? 
Johan  William  Louis  Gebhardt — 21  years  of  age — born  in  London-- 
residing with  my  father  on  the  farm  Simons  Valey — manager  of  the 
farm. 

'2.  Do  you  not  admit  that  you  are  guilty  of  having  brutally  ill- 
treated  the  slave  Joris  belonging  to  your  father,  in  the  manner  set 
forth  in  the  indictment  which  has  just  been  read  to  you  ?  No. 

The  accused  having  pleaded  not  guilty,  thereupon  in  accordance 
with  art.  49  of  the  Criminal  Ordinance  the  witnesses  were  called,  both 
those  whose  evidence  is  included  in  the  preliminary  examination  and 
those  called  later  on  by  the  accused.  First-of  all  the  witnesses  for  the 
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prosecution  were  heard,  being  called  in  one  after  the  other,  and  they 
made  the  following  statements  in  the  presence  of  the  accused. 


Address  by  the  Counsel  for  the  prosecution  in  the  matter  of  the 
assistant  fiscal  officer,  Dr.  J.  J.  Lind,  representing  the  Magis- 
trate of  Stellenbosch  and  Drakenstein,  D.  J.  van  Ryneveld, 
judicial  officer,  versus  Gebhardt,  the  accused  in  the  above-men- 
tioned criminal  matter. 

Honourable  Sir  and  Gentlemen, — The  crime  which  is  now  being 
investigated  by  this  Court  is  one  which  has  been  perpetrated  so  often 
recently  that  the  welfare  of  this  colony  demands  that  it  should  be 
severely  punished  in  order  to  serve  as  a  warning  that  one  cannot 
ruthlessly  and  with  impunity  take  the  life  of  a  slave  and  fellow-being. 
The  condition  of  these  people  is  already  pitiable  enough.  Is  it  then  to 
be  rendered  still  worse  by  ill-treatment  and  brutality  on  the  part  of 
those  placed  over  them,  so  that  they  are  really  treated  as  if  on  a  par 
with  brute  animals?  No,  Honourable  Judges,  the  gentle  and  humane 
laws  of  the  colony,  the  kindly  feelings  with  regard  to  their  lot  on  the 
part  of  his  Majesty's  Government,  will  not  permit  these  beings,  who  are 
our  fellow-creatures  and  fellow-men,  to  be  ill-treated  without  reason  ; 
nay,  not  only  ill-treated,  but  most  cruelly  done  to  death.  Who  would 
not  speak  feelingly  on  seeing  before  him  one  of  our  citizens  who  had 
caused  to  be  beaten  to  death  in  a  most  cruel  manner  a  defenceless  and 
helpless  being  entrusted  to  his  care,  who  had  even  stained  his  own 
hands — hands  which  he  should  have  used  in  the  defence  of  this  being— 
with  the  blood  of  this  poor  creature  1  It  is  not  necessary  to  call  the 
attention  of  your  Lordship  and  the  Honourable  Gentlemen  who  are 
the  judges  in  this  matter  to  the  enormity  of  this  crime  :  I  am  con- 
vinced that  you  have  each  and  all  been  deeply  touched  ;  a  holy  duty 
has  called  you  hither  to  watch  not  only  over  the  well-being  of  Chris- 
tians and  free  men,  but  over  the  well-being  also  of  the  slaves  specially 
entrusted  to  your  care ;  you  watch  over  their  fate  as  fathers  and 
mitigate  their  truly  hard  lot. 

The  offence,  or  rather  the  brutal  crime,  became  known  to  the  Magis- 
trate of  the  district  of  Stellenbosch,  whose  representative  I  am,  and 
the  circumstances  have  now  been  bixwght  before  your  Lordship  and 
Honourable  Gentlemen  for  trial. 
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The  slave  Bastiaan,  belonging  to  Johan  Willem  Ludwich  Gebhardt, 
the  father  of  the  accused,  informed  the  magistrate  on  the  12th  of 
September  last  that  his  fellow-slave  Joris  van  Mosambiek,  after  first  of 
all  having  received  a  beating  from  the  manager,  David  Heyder,  on  the 
10th  of  September,  had  been  chastised  so  severely  by  the  accused  that 
he  died  from  it.  The  magistrate  immediately  on  receiving  this  com- 
plaint summoned  two  heemraden  as  a  committee  in  order  to  obtain 
further  particulars  from  the  said  slave  Bastiaan.  When  this  was  done 
the  magistrate  on  the  same  day  ordered  the  two  heemraden  and  the 
district  surgeon,  Robert  Shancl,  to  hold  an  inspection  in  loco,  and  an 
inquest  with  the  magistrate  as  presiding  officer  was  held  at  the  farm  of 
the  said  Johan  Willem  Ludwich  Gebhardt  on  the  death  of  the  slave  Joris 
and  the  condition  of  his  body.  This  took  place  on  that  very  day  at  about 
4  o'clock  P.M..  and  the  commission  having  completed  their  investiga- 
tions they  reported  as  follows.  [The  report  of  the  inquest  is  read.] 
After  the  return  of  the  commission  appointed  to  hold  the  inquest  the 
magistrate  proceeded  on  the  following  morning  with  the  examination 
of  the  witnesses,  and  after  all  the  witnesses  who  were  present  when 
the  crime  was  perpetrated  had  been  heard  the  further  preliminary 
investigations  were  made  and  sent  hither,  and  upon  them  an  order  of 
arrest  against  the  accused  was  asked  for  from  your  Lordship  and  the 
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Honourable  Gentlemen.  This  order  was  granted  on  the  16th  of  Sep- 
tember last,  and  at  the  same  time  the  case  was  set  down  for  trial 
to-day.  From  the  evidence  given  by  the  witnesses  it  clearly  appeal's 
that  the  circumstances  were  as  follows :  Towards  evening  on  the 
10th  of  September  last  the  accused  proceeded  to  the  vine_yard  of  his 
father,  Johan  Willem  Ludwich  Gebhardt,  where  certain  slaves  were 
busy  digging.  He  there  met  a  certain  David  Heyder,  who  was  in  the 
service  of  his  father,  and  who  was  placed  over  the  slaves  as  superin- 
tendent. The  latter  informed  the  accused  on  his  arrival  that  he  had 
that  morning  beaten  the  slave  Joris,  alias  George  van  Mosambiek, 
because  he  was  lazy  and  stubborn  while  digging  in  the  vineyard.  The 
accused,  who  did  not  seem  to  be  satisfied  with  this  chastisement,  at 
once  went  to  the  said  slave,  who  was  then  busy  digging  in  the  vine- 
yard, and  urged  him  to  work  faster,  although  as  has  appeared  from  the 
statements  of  the  witnesses  the  deceased  was  weak  and  not  fitted  for 
this  kind  of  work.  When  the  accused  saw  that  this  slave  did  not 
work  as  fast  as  the  other  slaves  he  attributed  it  to  sulkiness,  and  with- 
out inquiring  into  the  real  cause  he  ordered  him  to  be  thrown  upon 
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the  ground,  to  be  held  down  by  four  slaves,  and  to  be  chastised  three 
times  in  a  brutal  manner  on  his  bare  buttocks  with  quince  sticks, 
which  were  renewed  during  the  beating.  After  this  beating,  which 
had  already  weakened  the  said  slave  Joris  very  much,  the  accused  was 
not  yet  satisfied,  but  ordered  Joris  to  be  taken  to  the  cellar  and  to  be 
beaten  there  once  more,  whereas  the  said  slave  had  not  given  the 
slightest  cause  either  for  this  or  for  the  former  beating  :  on  the  con- 

o  o   ' 

trary,  his  condition  after  the  chastisement  was  such  that  the  poor 
creature  could  neither  walk  nor  speak.  Nothing,  however,  satisfied 
the  brutality  of  the  accused  ;  the  slave  Joris,  supported  by  two  of  his 
fellow-slaves,  was  led  to  the  cellar,  there  to  be  beaten  once  more,  but 
having  come  half-way  he  was  no  longer  able  to  stand,  and  intimated 
this  to  one  of  his  fellow-slaves  who  had  held  and  supported  him,  and 
one  of  them,  the  slave  November,  convinced  of  his  weakness,  took  him 
on  his  shoulders  and  carried  him  to  the  gate  of  the  homestead  :  arrived 
here  he  put  him  down.  The  accused  hereupon  came  up,  looked  on 
with  indifference  and  continued  in  his  cruel  resolve  to  have  Joris  beaten 
once  more  in  the  cellar.  This  want  of  feeling  and  this  gruesome  in- 
difference at  once  proclaim  the  brutal  character  of  the  accused  ;  he 
saw  before  him  a  creature  in  this  pitiable  condition,  who  at  that 
moment  could  not  have  been  guilty  of  disobedience  or  of  any  crime  not 
even  the  very  least.  The  accused  cannot  say  that  this  slave  was 
pretending  to  be  ill  or  weak.  It  appears  but  too  clearly  from  the 
evidence  of  the  slaves  November  and  Geduld  that  Joris  was  quite 
unable  to  walk,  and  for  that  reason  had  to  be  led.  So  weak  was  he 
that  November  had  to  take  him  on  his  shoulders  while  Geduld  sup- 
ported his  head  :  the  severe  chastisement  which  had  already  been 
administered  to  the  slave  in  the  vineyard  by  the  accused  himself 
produced  a  state  of  collapse,  and  the  accused  must  have  been  convinced 
of  this.  But  this  did  not  move  the  accused  from  his  cruel  resolve  ;  no, 
he  thought  only  of  devising  means  for  punishing  and  ill-treating  him 
still  more  cruelly.  He  ordered  him  to  be  dragged  into  the  cellar,  and 
when  this  cruel  order  was  carried  out  he  was  dragged  along  on  his 
stomach  into  the  cellar  and  there  the  further  diabolical  cruelty  was 
effected.  The  accused  ordered  him  to  be  thrown  down  and  commanded 
the  slave  November  to  chastise  him  brutally  on  his  naked  back  with 
an  ox-hide  thong  which  has  been  produced  for  inspection  to  your  Lord 
ship  and  to  you  Gentlemen  of  the  Court.  The  severity  of  this  chastise- 
ment appears  sufficiently  from  the  evidence  of  the  slave  November, 
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who  admits  having  administered  it,  whilst  the  other  slaves  who  were 
present  corroborate  his  statement.      The  very  instrument  itself  is  proof 
of  how  terrible  this  chastisement  must  have  been.     But  the  accused 
had  not  yet  completed  his  inhuman  cruelty.     No  !  he  wished  to  have 
the  unfortunate  slave  done  to  death  ;  he  ordered  fresh  quince  sticks  to 
be  brought,  and  once  more  had  him  beaten  on  his  bare  back.    And  even 
then  he  did  not  think  that  he  had  tortured  him  sufficiently,  for  he  sent 
for  salt  and  vinegar  and  caused  almost  a  bucketful  of  the  latter  mixed 
with  salt  to  be  rubbed  into  the  lacerated  parts,  and  after  that  he  had 
Joris  beaten  again — a  cruelty  which  even  the  most  barbarous  person 
could   not  contemplate  without  aversion,  a  brutality  which  casts  dis- 
honour upon  humanity  and  causes  man  to  sink  down  to  the  level  of  a 
beast.     This  chastisement  carried  on  in  the  cellar  by  candle-light  lasted 
for  about  two  hours.     To  spend  almost  two  hours  in  torturing  to  death 
a  fellow  -being  is  the  work  of  a  person  dead  to  all  feelings  of  clutv,  of 
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a  person  who  treads  under  foot  the  laws  of  nature.  The  ill-used,  tor- 
tured and  unconscious  slave  was  conveyed  to  a  bed  by  one  of  his 
fellow-slaves  and  left  to  his  fate. 

The  consequence  of  this  terrible  chastisement  and  torture  undergone 
by  the  slave  Joris  was  that  on  the  next  morning  at  about  8  o'clock 
death  released  and  set  free  the  unhappy  Joris  van  Mosambiek  from  his 
unfortunate  and  pitiable  condition.     This  picture  is  a  true  account  of 
the  way  in  which  the  crime  was  committed,  and  it  has  been  vouched 
for  by  several  witnesses,  who  agree  to  the  facts.     These  witnesses  are 
slaves  partly,  it  is  true,  under  the  control  of  the  accused.      Should  we 
for  that  reason  reject  their  evidence  ?     If  so,  how,  Honourable  Gentle- 
men   and    your    Lordship,   could   this   crime  ever  be  proved?     These 
witnesses  alone  were  present  when  the  crime  was  perpetrated,  and  are 
therefore  the  only  witnesses  whom  the  judges  have  to  assist  them  in 
deciding  this  case.     The  accused  himself  has   called   several  of  these 
slaves  as  witnesses.     If  it  were  that  the  facts  stated  had  been  declared 
to  by  only  one  or  two  of   them,  then  one  might  perhaps  doubt   the 
veracity  of  their  evidence  and  hold  that  they  were  influenced  by  their 
hatred  of  the  accused  ;  but  no,  there  is  a  crowd  of  witnesses  who  saw 
the  deed  committed,  and  the  circumstances  have  been  minutely  and 
consistently  related  by  all  of  them,  so  that  with  regard  to  this  [there 
can  be  no  possible  doubt]  in  the  minds  of  the  judges.       This  crime 
appears,    moreover,    conclusively   from   the  post  mortem  examination, 
which  states  and  proves  that  the  slave  Joris- died  from  the  consequences 
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of  ill-treatment.  This  ill-treatment  was  committed  partly  by  the  ac- 
cused with  his  own  hands  and  partly  at  his  behest,  and  he  must  there- 
fore be  held  guilty  of  the  crime  with  which  he  is  charged.  It  would 
be  unnecessary  to  delay  the  judges  with  an  explanation  of  the  theory 
of  evidence  in  criminal  cases  :  it  all  depends  upon  the  judge  as  to  how 
much  belief  he  shall  attach  to  the  witnesses  and  other  evidence  pro- 
duced in  a  criminal  case,  and  with  him  rests  in  this  case  the  decision. 
The  crime  with  which  the  accused  is  charged  in  the  indictment  rests 
on  the  statements  of  witnesses  and  other  evidence  which  is  of  such  a 
nature  that  there  can  be  no  possible  doubt  in  the  minds  of  the  judges. 
The  law  of  the  land  has  fixed  capital  punishment  as  the  punishment 
for  this  crime,  and  on  account  of  what  has  been  said  alone  we  now 
make  the  following  claim  and  declaration.  Wherefore  and  for  other 
reasons  which,  if  necessary,  can  be  brought  forward,  the  Officer  of  Jus- 
tice as  plaintiff  claims  that  the  accused  be  condemned  by  a  sentence  of 
your  Lordship  and  Honourable  Gentlemen  to  be  taken  to  the  place  in 
which  it  is  customary  here  to  carry  out  criminal  sentences,  and  there 
having  been  handed  over  to  the  executioner  to  be  hanged  with  a  rope 
round  his  neck  until  death  follows,  and  that  the  accused  be  condemned 
to  pay  the  costs  and  expenses  of  this  trial — or  for  alternative  relief. 

(Sgd.)  J.  J.  LIND. 
Assistant  Fiscal  Officer. 


Defence  in  the  matter  of  William  Gebhardt  versus  the  Magistrate  of 
Stellenbosch  and  Drakenstein,  D.  J.  van  Ryneveld,  Officer  of 
Justice. 

Your  Lordship  and  Gentlemen, — -Audi  et  alteram  partem  is  a 
maxim  which  has  been  so  carefully  instilled  into  every  judge,  and 
which  this  Honourable  Court  has  followed  so  religiously  that  it  is 
almost  unnecessary  to  repeat  it  before  the  trial  of  a  case  of  such 
importance  as  the  present  one,  which,  though  painted  black,  has  never- 
theless a  brighter  side  as  well.  I  say  this  not  in  order  to  excuse  the 
accused  from  all  blame,  but  in  order  to  free  him  in  the  minds  of  the 
judges  from  the  suspicion  that  he,  for  whom,  from  the  very  beginning- 
all  presumptions  should  plead  both  as  regards  the  crime  and  as  re- 
gards the  punishment,  is  on  a  par  with  those  wilful  evildoers  who, 
regardless  of  all  laws,  take  a  delight  in  and  get  a  living  by  murder, 
robbery  and  plunder.  Without  being  led  away  by  our  feelings  or 
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without  trying  to  work  upon  the  feelings  of  the  judges,  without  being 
disturbed  by  the  awe-inspiring  claim  of  the  Officer  of  Justice,  we  must 
calmly  inquire  whether  in  the  case  before  us  the  accused  is  guilty  of 
any  homocidium  dolosum,  in  which  case  alone  the  claim  of  the  pro- 
secutor can  be  granted,  and  then  the  judges  will  be  convinced,  as  I 
am,  that  the  accused,  however  wrongly  he  may  have  acted,  can  never- 
theless not  be  found  guilty  of  that  crime. 

In  considering  this  point  the  judges  will  notice  first  of  all  that  the 
jndicium  modicum  itself  is  not  free  from  conclusions  which  very  often 
the  mere  idea  itself  of  a  case  of  gross  ill-treatment  brings  with  it  (i.e. 
that  the  doctor  found  symptoms  which  he  knows  would  follow  such 
ill-treatment).  Nor  should  the  judges  lose  sight  of  the  fact  that  all 
the  circumstances  of  this  case  rest  on  the  unsworn  testimony  of 
slaves  who  were  all  under  the  control  of  the  accused,  and  are  certainly 
not  well  disposed  to  him.  Let  us,  gentlemen,  for  a  moment  allow  all 
these  circumstances  to  appear  as  black  against  the  accused  as  the 
prosecutor  wishes  them  to  appear,  even  then  they  would  not  make 
him  a  murderer;  nay,  even  if  all  this  were  so,  your  Lordships  will  find 
many  facts  which  militate  against  the  conclusion  that  he  is  guilty  of 
such  a  serious  crime.  How  much  the  more,  then,  will  this  be  the  case 
after  your  Lordships  have  given  your  attention  to  such  circumstances 
.as  plead  for  the  accused.  For  ai'gument's  sake,  let  us  admit  that  the 
unfortunate  death  of  the  slave  Joris,  alias  George,  was  caused  solely 
by  the  chastisement  which  he  had  received  ;  let  us  now  consider 
whether  this  act  can  be  classified  among  the  homicidia  dolosa.  It  has 
been  proved  that  the  slave  Joris,  otherwise  a  strong,  sturdy  workman, 
was  very  lazy  and  loth  to  work  on  the  10th  of  this  month  during  the 
absence  of  the  accused,  that  being  exhorted  by  the  superintendent, 
D.  Heyder,  to  work  harder,  he  had  made  fun  of  him,  and  after  receiving 
a  single  slap  he  had  continued  in  his  laziness  and  had  even  shouted  at 
the  superintendent,  and  clapping  his  hands  had  derided  him.  The 
latter  felt  that  it  was  necessary  to  report  this  to  the  accused,  who  was 
the  manager  of  his  father's  farm,  on  his  arrival  in  the  evening  to 
inspect  the  progress  of  the  work.  The  maintenance  of  discipline 
among  a  set  of  such  slaves  demanded,  therefore,  that  he  should  be 
punished  for  this,  and  this  punishment  took  place  first  of  all  in  the 
field  in  a  manner  and  with  an  instrument  by  no  means  uncommon, 
and  consequently  neither  because  of  the  circumstances  accompanying 
the  beating  nor  on  account  of  the  seventy  thereof  can  the  accused  be 
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considered  as  guilty  of  any  unlawful  act.  And  when  this  slave  there- 
upon pretended  not  to  be  able  to  walk  the  accused  could  ascribe  it  to 
nothing  else  than  those  clever  tricks  which  this  slave  had  played  off 
on  the  accused  so  often  before,  and  for  this  reason  he  had  him  punished 
in  a  manner  which  surely  does  not  merit  that  terrible  accusation  and 
claim  which  the  prosecutor  has  made  against  him.  All  this  will 
appear  to  the  judges  by  means  of  the  following  points  in  the  defence, 
which  counsel  for  the  accused  herewith  takes  the  liberty  of  bringing 
forward.  While  considering  this  matter  the  judges  will  surely  be  mind- 
ful of  the  precept  contained  in  "Lex  14  ff  ad  Leg.  Corn,  de  Sicariis  "  : 
in  malificiis  voluntatem  non  exitum  ttpectari  debere,  which  precept 
Cicero  in  his  Oratio  pro  Milone  reminded  the  judge  of  in  the  following 
words  :  Non  exitus  rerum,  sed  hominum  consilia  vindicantur.  Mind- 
ful of  this  lesson,  the  judges  will  now  investigate  with  me  whether 
while  committing  this  deed  the  accused  was  imbued  with  such  a 
consilium  or  propositum  occidendi,  or  whether  from  all  the  circum- 
stances such  an  animus  occidendi  does  appear.  If  it  does  not,  then 
as  a  matter  of  course  the  prosecutor  must  fail  in  establishing  his 
claim.  We  know  that  a  slight  but  very  important  distinction  should 
be  drawn  with  regard  to  homicidia,  for  homicidia  committed  with 
culpa  lata  are  not  on  a  par  with  homicidia  dolosa,  and  cannot  be 
punished  with  death.  Vide  Voet,  Comment,  ad  ff.  ad  Ley.  Corneliam 
de  Secariis,  sec.  9. 

(a)  This  being  so,  the  judge  will  notice  first  of  all  that  the 
accused  at  the  beginning  was  doing  what  was  lawful,  for  on  account 
of  the  laziness  and  stubbornness  of  the  slave  Joris  or  George  he 
had  a  lawful  reason  for  punishing  him,  and  therefore  he  is  not  guilty 
on  account  of  the  chastisement  itself,  but  only  because  of  excess  of 
chastisement. 

Every  excess  makes  him  guilty  of  culpa  lata,  but  in  no  way  of 
dolus  or  malice  aforethought.  Hence,  too,  even  in  English  law 
excess  in  chastisement  is  not  looked  upon  as  murder  nor  punished 
as  such  (Blackstone,  bk.  4,  chap.  14,  p.  200:  "But  if  the  person,  so 
provoked,  had  unfortunately  killed  another,  by  beating  him  in  such  a 
manner  as  showed  only  an  intent  to  chastise  and  not  to  kill  him,  the 
law  so  far  considers  the  provocation  of  contumelious  behaviour  as  to 
adjudge  it  only  manslaughter  and  not  murder.")  So,  too,  in  our  law, 
where  persons  had  attacked  others  with  murderous  weapons  and  in- 
jured them  so  severely  that  death  resulted,  yet  as  it  appeared  that 
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they  only  intended  to  injure  and  not  to  kill  they  were  not  punished 
with  death.      Vide  C rim.  Advyzen,  No.  68. 

(b)  Secondly,  it  is  worthy  of  mention   that   the  accused   did   not 
make  use  of  a  murderous  or  dangerous  weapon,  but  only  of  such  an 
one  as  is  usually  made  use  of  for  chastisement,  and  from  which  fatal 
results  have  never  before  followed.      A  horsewhip  or  thin  quince  sticks 
are   not    classified    among    malicious    instruments.       Vide   Carpzovius, 
chap.  3,  sees,  ,s  aiid  11. 

(c)  Thirdly,  the  number  of  strokes  was  not  such  as  to  cause  death  ; 
all  the  witnesses  declare  unanimously  that  the  beating  in  the  vineyard 
was    not   severe,    and  that  the  beating  administered   in  the  cellar  by 
Bastiaan,    and    mentioned    as    the   severest,    wa.s   only    139    strokes,    a 
number  which  can  surely  not  be  looked  upon  as  fatal,   when  as  we 
know  in  the  military  or  marine  service  700  to  800  strokes  with  the 
rod  and  with  other  far  more  dangerous  instruments  are  often  admi- 
nistered without  fatal  consequences  to  a  white  person,  whose  skin  is  far 
more  tender  than  that  of  a  black. 

(d)  Fourthly,   it  appears  that  the  accused  only  desired  to  correct, 
and    in    no    way    had    any   animn.*   occidendi   from    the  fact   that   he 
positively  forbade  November,   who  administered  the  chastisement,   to 
strike   on    the    ioins,   where   a  stroke  might  be   dangerous.     This  the 
slave    Geduld    voluntarily    stated,    and    his    evidence    deserves   credit 
herein. 

(c)  Fifthly,  we  have  it  in  evidence  that  after  the  chastisement  he 
specially  ordered  the  slave  Jan  to  care  for  the  slave  Joris  and  to  ad- 
minister such  medicines  and  apply  such  remedies  as  best  heal  such 
injuries,  therefore  no  animus  occidendi  can  lie  therein.  When  in 
addition  to  all  these  circumstances,  which  acquit  the  accused  from  any 
murderous  intent,  we  add  the  fact  that  the  accused  is  a  youns>-  man 

«/  O 

under  whose  care  his  father  had  placed  his  farm  and  slaves,  and  who 
could  have  no  other  object  than  the  interest  of  his  father,  and  who  was 
responsible  for  the  welfare  of  these  slaves  who  had  been  entrusted  to 
his  care  as  well  as  to  that  of  his  father,  then  every  suspicion  that  he 
bore  any  malice  or  had  any  thought  of  compassing  the  death  of  this 
slave  must  surely  fall  to  the  ground.  Counsel  for  the  accused  cannot 
but  draw  attention  to  the  fact  that  the  prosecutor,  carried  away  by  his 
feelings,  has  painted  the  whole  affair  in  the  very  blackest  colours,  and, 
besides,  .merely  to  gratify  his  own  feelings  he  has  accused  the  prisoner 
of  brutal  ill-treatment  which  never  actually  took  place.  The  prisoner 
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has  been  accused  of  having  beaten  the  slave  after  lie  had  already  been 
chastised  twice  on  that  same  day  by  the  inspector  Heyder.  This  is 
true,  but  the  prosecutor  forgets  to  add  that  it  appears  from  the  pre- 
liminary investigation  and  has  been  proved  that  he  knew  nothing 
about  these  previous  chastisements  (vide  statement  of  D.  Heyder). 
He  has  been  accused  of  having  chastised  the  slave  in  the  cellar  for 
two  hours  ;  but  here,  too,  it  must  not  be  forgotten  that  it  lias  been 
proved  that  the  slave  Joris  received  at  most  139  strokes  in  that 
place  (vide  statement  of  Bastiaan),  which  number  the  other  witnesses 
place  at  100,  so  that  this  can  in  no  way  be  considered  to  have  been 
excessive.  And  we  must  not  forget  that  of  those  two  hours  fully 
an  hour  was  spent  in  having  quince  sticks  cut  (vide  statement 
of  Mei). 

We  should  not  forget  that  November  himself,  who  administered 
the  beating,  declares  that  he  only  hit  at  intervals,  and  continually  at 
the  command  of  the  accused  gave  the  slave  Joris  the  opportunity  of 
escaping  further  punishment  by  asking  for  pardon. 

Lastly,  the  prisoner  has  also  been  accused  of  having  culminated  his 
cruelty  by  having  the  parts  which  were  sore  and  had  been  rubbed  in 
beaten  again.  But  this  is  absolutely  untrue.  The  salt  and  vinegar 
was  applied  in  order  to  prevent  ulceration,  in  order  to  preserve  the 
skin  and  in  no  way  to  cause  suffering ;  this  has  always  been  the  cus- 
tom everywhere.  After  the  slave  Joris  had  been  beaten  on  his  but- 
tocks, and  they  had  been  rubbed  in,  the  accused  ordered  him  to  be 
beaten  only  on  the  shoulders  and  not  to  touch  his  loins  (vide,  statement 
of  November).  How  can  the  prosecutor  then  twist  the  truth,  or  at  all 
events  the  evidence  of  the  witnesses,  thus  against  the  accused  ?  Has  not 
this  very  evidence  proved  that  even  during  the  punishment  there  were 
pauses,  and  when  we  add  to  these  the  time  necessary  in  order  to  fetch 
the  salt  and  to  tap  the  vinegar,  ifec.,  then  the  time  of  the  actual  chas- 
tisement just  corresponds  to  the  number  of  strokes  mentioned  by  the 
witnesses.  This  number  has  been  pretty  accurately  fixed,  and  thus  we 
should  fix  the  degree  of  punishment  in  accordance  therewith,  and  by 
no  means  according  to  any  presumption  or  duration  of  time.  The 
accused  has  been  depicted  as  a  monster  who  caused  the  parts  of  the 
unfortunate  Joris  which  had  been  rubbed  in  to  be  once  again  beaten, 
all  of  which  November  and  Geduld,  as  we  said  above,  absolutely 
deny. 

Where,  then,  is  there  any  presumption  to  the  contrary  ?     We  should 
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also  add  that  the  slave  Joris  was  a  huge  Mosambique,  as  appears  from 
the  statements  of  Geduld  and  November,  in  whom  consequently  there 
could  have  been  no  such  weakness  as  is  pretended  to  have  been  the 
result  of  the  chastisement  in  the  vineyard  unless  the  beatings  adminis- 
tered by  the  superintendent  Heyder  had  been  excessive  ;  but  for  this 
the  accused  is  not  to  blame.  At  all  events  it  has  been  proved  that 
the  accused  could  not  and  did  not  wish  to  do  anything  else  than 
correct  and  punish  the  slave  Joris,  therefore  he  cannot  have  had  any 
animus  occidendi,  which  alone  can  render  him  liable  to  capital  punish- 
ment, and  as  the  unfortunate  Joris  succumbed  to  the  combined  chas- 
tisements of  the  inspector  Heyder  and  of  the  accused  and  of  November, 
hence  the  accused  cannot  alone  be  held  responsible  for  the  consequences 
of  all  three  chastisements,  but  the  responsibility  rests  on  all  three 
equally  according  to  the  "  Lex  Ult  ff.  ad  Leg.  Corn,  de  Sicariis  "  :  Si 
in  rixa  perc/nssus  homo  perierit  ictus  unius  cujusque  in  hoc  collfctorntn 
contemplari  debrt.  Vide  Carpzovius,  chap.  24,  sees.  16,  17,  19,  20 
and  21. 

Accordingly  the  counsel  for  the  accused  asks  that  the  claim  of  the 
prosecutor  be  refused,  and  that  your  Lordships  may  grant  such  lesser 
unishment  as  to  you  shall  seem  right  and  according  to  law. 

(Sgd.)  H.  CLOETE,  L/C. 
Advocate. 

JUDGMENT  AND  SENTENCE. 

The  Court  having  heard  the  claim  of  the  prosecutor,  as  also  the 
defence,  and  having  taken  notice  of  everything  which  in  a  case  like 
this  it  should  take  notice  of,  and  administering  justice  in  the  name  and 
on  behalf  of  his  Britannic  Majesty,  and  considering  that  notwithstand- 
ing the  defect  that  the  depositions  of  all  the  witnesses  for  the  prosecution 
except  one  were  not  made  under  oath,  yet  from  all  the  circumstances 
which  appeared  and  which  had  nothing  to  do  with  the  said  defect  in 
the  depositions,  it  has  legally  been  made  sufficiently  clear  to  the  judges 
that  the  accused  is  the  deliberate  perpetrator  of  the  ill-treatment 
inflicted  on  the  slave  Joris  which  resulted  in  his  death,  declares  the 
accused  to  be  guilty  of  the  crime  of  murder,  and  consequently  sentences 
the  accused  to  be  taken  to  the  place  in  which  it  is  customary  here  to 
execute  criminal  sentences,  and  being  handed  over  to  the  executioner 
there  to  be  punished  by  being  hanged  to  the  gallows  with  a  rope  round 
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his  neck  until  death  shall  follow,  and  to  pay  the  costs  and  expenses  of 
the  trial. 

Thus  done  and   decided   in   the   Council   of  Justice   at   the   Cape 
of  Good    Hope.     Die  et,  anno  ut  supra  and   delivered  on   the   same 

day. 

(Sgd.)     J.  A.  TRUTER. 

W.    HlDDINGH. 

J.  H.  NEETHLING. 
F.  R.  BRESLER. 
J.  C.  FLECK. 
P.  J.  TRUTER. 
D.   F.  BERRANGE 
In  my  presence, 

D.  F.  BERRANGE, 
Secretary. 
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APPEALS, 

procedure  in  sixteenth  century,  187 
provisie  in  cas  van  reformatie,  188 
from  sentence  of  landdrost  and  heemraden,  383 
in  criminal  cases  about  1819,  384 

APPENDIX,  711 

APPROBATIEN,  207 

ARMINIUS,  265,  266 

ARNTZENIUS,  HENDRIK  JAN,  brief  sketch  of  his  life  and  work,  344 

ARREST, 

in  sixteenth  century,  373 

political,  375 

to  found  jurisdiction,  history  of  our  law  as  to,  674 

ex  necessitate,  674 

ex  utilitate,  674 

of  movables,  674 

difference  between  our  law  and  that  of  the  Roman  Empire,  674 

to  found  jurisdiction,  unknown  to  Roman  law,  675 

position  of  foreigners  in  earliest  German  period,  675 

on  dissolution  of  Frankish  Empire,  676 

buitenlander  or  uitlander,  676 

practice  in  Netherlands,  676 

inwonende  vreemdeling,  676 

uitwonende  vreemdeling,  676 

rights  of  domiciled  foreigner  (incola),  676 

disadvantages  of  peregrinus,  677,  679 

actor  sequitur  forum  rei,  677,  684 

practice  of  arresting  a  peregrinus,  677 

the  origin  of  the  practice,  678 

position  of  foreigners  in  Netherlands  from  tenth  to  sixteenth  centuries, 

679 

gradual  amelioration  of  foreigners'  position,  680 
why  is  arrest  said  to  found  jurisdiction  ?  680 
jurisdictionis  Hrmandae  gratia,  discussed,  681 
jurisdictionis  fundandae  causa,  681 
can  jurisdiction  be  increased  or  strengthed  by,  681 
Voet's  expressions  discussed,  682 

where  is  idea  that  it  was  made  fundandae  gratia  derived  from,  683 
reasons  for  practice  of  bringing  foreigner  into  court,  684 
extension  of  arrest  from  person  to  goods  of  foreigner,  684 
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ARREST  (rwtrnticd), 

result  of  examination  of  authorities,  68") 

limit  of  judge's  inquiry,  680 

when  foreigner  cannot  be  arrested,  68(> 

jurisdiction  not  limited  to  claims  arising  out  of  contracts  entered  into 

or  to  be  performed  in  the  country,  686 
( iroenewegen's  views  discussed,  686 
in  France,  688 
difference  of  opinion  between  courts  of  Cape  and  Transvaal  as  to  scope 

of  rule,  689 
Cape  cases  cited,  b'89 

late  South  African  Republic  cji.se*  cited,  600 
Transvaal  cases  cited,  690 
whether  peregrirras  had  right  to  arrest  another  peregrinus  to  found 

jurisdiction,  690 
the  question  answered,  693 

ASING,  544 

ASING -DO EMS  KECHT,  .544 

ATTORNEY-GENERAL,  of  the  Court  of  Holland,  169 
duties  of,  in  sixteenth  century,  187 

ATTORNEYS, 

in  early  Roman  times,  19,1 

during  middle  ages,  195 

attnrnatus  judicialis,  19.") 

atturnatus  extra- judicialis,  195 

Charlemagne's  Capitulare  of  802,  195 

prejudice  against  attorneys  gradually  wears  away,  196 

organisation  of,  in  fourteenth  century,  196 

position  of,  in  sixteenth  century,  196 

from  sixteenth  century  onwards,  196 

fees  of,  in  sixteenth  century,  196 

could  not  share  proceeds  of  lawsuit,  197 

AT1TKNATUS  EXTRA-JUDICIALIS,  195 

ATTURXATUS  JUDICIALIS,  195 

AUGSHERG,  TREATY  OF,  63 

AUGUSTIXIS,  AXTONIUS,  1*2 

AUSTRIAN  HOUSE,  see  HOUSE  OF  AUSTRIA. 

AUTHEXTICA  SI  yl'A  MULIER,  591 

AZIGEN,  Kin 

AZO,  the  fir*t  great  la\v  teacher  of  the  thirteenth  century,  115 

BAARGERICHT,  182 

BAIRD,  SIR  DAVID,  capitulation  of  the  Cape  to,  362 

BALDUINUS,  122 

BALDUINUS,  .!.,  1UJ 

BALD  US,  118 

BAL.1UW,  75.  76 

sat  on  the  bench  in  thirteenth  and  fourteenth  centuries,  177 

en  goede,  162 

en  leenmannen,  162 

1JALJUW  AND  MANNEN, 

and  the  study  of  Roman  law,  127 
courts  of,  in  Holland,  156 
jurisdiction  of,  in  civil  cases,  156 

BALTHAZAR   GERARD,  91 
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BALUZIANAE  MINORES,  formulae  of,  102 

BALUZIUSj'his  collection  of  Capitularia,  43 

BANKROETIER,  or  bankbreeker,  667 

BANKRUPTCY,  we  INSOLVENCY. 

BANNS  OF  MARRIAGE,  publication  of,  223,  434,  437,  438,  439 

BARBAROSSA,  R,  113 

BARELS,  his  publication  of  opinions,  247 

BARNEVELD,  267 

BARTOLUS  DE  SAXOFERATO,  118 

BASSIANUS,  a  lawyer  of  the  twelfth  century,  115 

BASTARDS,  legitimation  of,  472 

BATAVIA,  occupation  of,  by  Romans,  23 

BATAVIAN  REPUBLIC,  established,  94 

BATAVIANS, 

in  time  of  C;esar,  16 
origin  of,  17 

position  of,  in  about  sixth  century,  17 
whether  ever  conquered  by  Romans,  23 
revolt  of,  under  Civilis,  23 
when  merged  in  Salic  Franks,  24 

whether  they   became   merged   in    dlennan   tribes,    later    known    as 
Franks,  26 

BAVARIANS,  position  of,  in  fourth  century,  Iti 

BEDEN,  72 

BEES,  ownership  in,  485 

BELGICA,  how  formed,  24 

BELGIUM,  when  part  of  Roman  Empire,  24 

BELL,  SIR  SYDNEY,  36,5 

BENCH,  of  the  judges,  in  early  times  described,  147 

BENEFICIUM,  what  it  was,  55 

BENEFICIUM  EXCUSSIONIS,  5S9 

BENEFICIUM  ORDINIS,  588 

BENEFICIUM  SENATUS  CONSULT!  VELLEIANI,  591 

BENOIT,  his  collection  of  Capitularia,  43 

BERDFAN<i,  099 

BERNARDUS,  Abbot  of  Clair van x,  112 

BESCHREVEN  RECHT,  204 

BETROTHAL,  430 

set'  MARRIAGE. 

BEUCKER'S  DECISIONS  OF  THE  FRISIAN  COURTS,  241 
BEWIJS  BI.l  GOD'S  OORDEEL,  180 
BKiNONENSES,  formulae,  102 

BILLS  OF  EXCHANGE, 

our  Acts  taken  from  the  English  statute,  401 

owner  of,  could  not  follow  it  up  in  bands  of  third  party,  509 

BILLS  OF  LADING,  alteration  of  the  law  in  the  Cape  as  to,  396 
BLOEDBAN,  153 
BODE,  described,  164 
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BOEDELAFSTAND,  664 

BOEY,  TIMON,  brief  sketch  of  his  life  and  work,  349 

BOLOGNA, 

law  school  of,  1 12 

founder  of  the  school  of,  114 

quatuor  doctores  of ,  115 

BONIFACE,   BISHOP,  30 

BONIFACE  VIII,  134 

BONIFACIUS,  conversion  of  Holland  by,  and  others,  29 

BORT,  PIETER, 

brief  sketch  of  his  life  and  work,  319 
his  publication  BorCs  Advijscn,  247 

BRABANT,  formerly  Toxandria,  26 
dukedom  of,  its  origin,  33 

a  province  of  the  Netherlands,  and  a  dukedom,  58 
Council  of,  173 

BRAUT  SOHATTE,  463 

BREDERODE,  PIETER  C.  VAN,  brief  sketch  of  his  life  and  work,  251 

BREVIARIUM  ALARICUM,  95,  98,  99 

BREVIARIUM  ANIANI,  98 

BRIEVEN  VAN  CESSIE,  664 

BRISSON,  BARNABAS,  122 

BROUWER,  HENDRIK,  brief  sketch  of  his  life  and  work,  305 

BRUSSELS,  union  of,  in  157S,  90 

BUITENLANDER,  676 

BULGARUS,  one  of  the  four  jurists  of  Bologna,  115 

BURGERMEESTER,  75,  76 

BURGHER  ARISTOCRACY,  growth  of,  75 

BURGUNDIANS,  position  of,  in  fourth  century,  16 

BURGUNDIO,  a  lawyer  of  the  twelfth  century,  115 

BURGUNDY,  sec  HOUSE  OF  BURGUNDY. 
Lady  Mary  of,  60 

BYNKERSHOEK,  sketch  of  his  life  and  work,  332 

CAMALDULENSTS,  119 

CANCELLARII,  198 

CANINEFATEN,  position  of,  in  early  German  period,  17 

CANINEFATES,  in  time  of  Caesar,  16 

CANON  LAW, 

sketch  of  origin  and  nature  of  the,  130 

the  only  valid  law  in  courts  of  ecclesiastics,  131 

borrowed  largely  from  Roman  law,  131 

decline  of  the,  132 

civilising  effect  of,  132 

difference  between  canonists  and  civil  jurists,  133 

sources  of,  in  fourth  century,  133 

Corpus  Juris  Canonici,  134 

its  influence  on  administration  of  law  in  western  Europe,  134 

founded  largely  on  Corpus  Juris,  135 

played  great  part  in  development  of  Roman-Dutch  law,  137 

maxims  accepted  in  twelfth  century,  138,  139 

authority  of,  in  Dutch  courts  in  seventeenth  century,  140 
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CANON  T.AW  (ro,,,tin.ncfl), 

a  factor  in  keeping  alive  the  principles  of  the  civil  law,  140 

helped  to  form  judge-made  law  of  Holland,  141 

procedure  of,  142 

Holland's  fear  of  the  increasing  influence  of,  14:2 

influence  of,  on  the  wane,  142 

influence  of,  summed  up,  142 

in  sixteenth  and  seventeenth  centuries,  210,  372 

distinction  of,  between  promise  to  marry  now  and  at  a  future  time,  435 

prohibited  degrees  of  consanguinity  and  affinity  in  cases  of  marriage,  445 

on  nullity  of  marriage,  469,  472 

as  to  divorce,  469 

helped  to  spread  the  Koman  law  of  dominium,  4S4 

law  of  executors  taken  from  the,  511 1 

as  to  wills,  514 

on  obligations.  575 

as  to  sale  of  Church  property,  604 

as  to  law  of  prescription,  642 

influence  of,  on  criminal  law,  7(>'l,  70S 

CANTON,  19 

CAl'K   OF   GOOD   HOPK,   .s<r  LAW;  SOUTH  AFRICA. 
early  inferior  courts  in,  356 

common  law  of  Holland  accepted  on  settlement  of,  356 
certain  ordinances  of  States-General  and  placaats  taken  over  in,  357 
purely  fiscal  placaats  not  taken  over,  357 
placaats  issued  by  Governor- General,  35s 
effect  of  Batavian  ordinances  discussed,  358 
De  Mist,  sent  to,  as  Commissioner,  359 
courts  of  landdrost  and  heemraden,  360 
procedure  of  Court  of  .Justice,  361,  362 
capitulation  of.  to  Sir  David  Baird,  362 
cession  of,  to  Great  Britain  in  1814,  3(52 
annexation  made  no  difference  in  common  law,  362 
judicial  institutions  in,  recognised  by  British,  363 
Governor  of,  appointed  a  court  of  appeal,  363 
circuit  courts  established  in  1811,  363,  379 
perpetual  ([iiitrent  fixed  in  1813,  363 
new  criminal  procedure  introduced  in  1819,  364 
first  Charter  of  .Justice  granted.  364 
Supreme  Court  established,  364 
Registrar  of  Deeds  office  established,  364 
age  of  majority  fixed  at  twenty-one  years,  364 
law  of  evidence  altered  in  1830,  364  " 
jury  system  introduced.  .'!l>4 
New  Charter  of  .Justice  granted  in  1S32,  364 
Commission  of  1857,  to  inquire  into  the  state  of  the  law,  365 
publication  of  Cape  statute  law  in  1X62,  36(5 
criminal  procedure  in.  prior  to  end  of  eighteenth  century,  376 
criminal  prosecutions  in  Capetown,  377 
llaad  van  .Justitie,  37X 

criminal  procedure  after  eighteenth  century,  380 
court-  of  resident  magistrate  established,  385 
influence  of  English  law  upon  the  Roman-Dutch  law,  386 
General  Law  Amendment  Act  of  1879,  395 
right  of  free  testamentary  disposition  introduced,  396 
Lex  hac  edictali  abolished,  396 
Falcidian  and  Trebellian  fourths  abolished,  396 
insolvency  law  in,  397 
laws  relating  to  companies,  39S 
slavery  at  the,  412,  413 
Emancipation  Ordinance  of  1833,  414 
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CAPE  OF  GOOD  HOPE  (••onthnted), 

distinction  between  nobles  and  commoners  no  part  of  law  of  the,  414 

clergy  jiat{  uo  special  political  or  civil  status,  41(i 

Voluntary  Act  of  1875,  416 

age  of  majority,  420 

veiiia  aetati*,  422 

guardianship,  424 

marriage  of  minors,  443,  444 

no  annus  luctus,  450 

registration  of  antenuptial  contracts,  460,  4h'4 

no  boe<lelbouderscliap  in,  466 

legislation  as  to  precious  stones,  4!S7 

introduction  of  system  of  registration  of  land,  499 

Registrar  of  Deeds  created,  499 

adoption  of  underhand  wills  in,  520 

Act  22  of  1876,  521 

origin  of  executors  dative  in  the,  531 

intestate  succession  in,  and  difficulties  regarding  same,  55O 

Political  Ordinance  of  15SO,  r>.V2 

origin  of  law  of  intestate  succession,  553 

succession  of  Fiscus,  556 

leenings  plaatsen  in  the,  564 

perpetual  ([iiitrent  tenure,  564 

CAPITULAIUA.ui  Charlemagne,  34 

a  source  of  law  in  time  of  Carolingian  monarchy,  41 

discussed.  42 

extant  collections  of,  43 

references  in,  to  Roman  law,  101 

gradually  took  the  place  of  German  and  Frankish  laws,  103 

required  that  judges  should  give  opinion  according  to  Lex  ^i-ripta,  lit) 

their  reference  to  definite  buildings  for  conduct  of  trials,  146 

first  mention  of  right  of  appeal  in  the,  16(j 

ancient  customs  partly  derived  from,  210 

CAPITriAM,  meaning  of,  42 
CARLOMAN,  reign  of,  32 
CAROLIXGIAX   MOXARCHS,  first  of,  29 

CAROLIXGIAN  MONARCHY, 

sources  of  law  in  time  of,  4<> 
it--  end.  5<> 

CAROLUS  DE  TOCCO,  llli 

CAKTAE  LEVATIO,  494 

CATTI,  position  of,  in  time  of  Ca-sar,  16 

CAUSA,  or  causa  legitima,  573 

CENTENA,  19 

CENTEXARII,  35 

CEXTENARICS,  IS 

CESSIO   UOXORUM,  662,  663.  664 

CHALCEDON,  COTXCIL  OF,  133 

C'HAMAVI,  position  of,  in  time  of  C;esar,  16 

CHARLEMAGNE,  or  Charles  the  Great,  29 
conquest  of  Frisians  by,  29 
crowned  by  the  Pope,  32 
union  of  State  and  Church,  32 
his  reign,  32 
foundation  of  his  legislation,  33 

vrvf 
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CHARLEMAGNE  (continued), 
Capitnlaria  of,  34 
power  granted  to  bishops  by,  34 
institutions  of  Franks  in  time  of,  34 
his  successor,  50 

sanction  of,  to  first  collection  of  Church  laws,  134 
and  Church  law,  13.5,  136 

CHARLES  THE  BALD,  42 

CHARLES  THE  BOLD,  60 

his  work  in  connection  with  Supreme  Court  of  Mechlin,  171 

CHARLES  THE  SIMPLE, 

cession  of  Normandy  by,  51 

conferred  upon  Count  Dirk  I  the  fief  of  Holland,  ,58 

CHARLES  V,  6-2,  86,  89,  214 
CHARTAE  INDENTATAE,  199 

CHARTER  OF  JUSTICE, 

granted  to  Cape  Colony,  364 
New  Charter  granted  in  1832,  364 

CHILDERIC,   king  of  Salic  Franks,  death  of,  28 
CHIROURAPHARII,  662 

CHRISTENIUS,  JOHANNES,  brief  sketch  of  his  life  and  work,  299 
CHRISTINAEUS,  his  collection  of  decisions,  238 

CHURCH, 

union  of  Church  and  State  in  800  A.D.,  32 

counts  were  staunch  adherents  of  the,  59 

clergy  of  the,  69 

influence  and  wealth  of,  69 

position  of,  after  Reformation,  70 

influence  of,  in  favour  of  towns,  72 

the  Reformation,  88 

canons  of,  embodied  many  principles  of  the  Roman  law,  9S 

ecclesiastics  skilled  in  Roman  law,  109 

knowledge  of  the  Code  in  twelfth  century,  113 

its  efforts  to  establish  one  system  of  law,  130 

Roman  Curia,  to  be  chief  court  of  appeal,  131 

iti'rrt'fntex  of  the  Popes,  131 

laws,  collection  of  Dionysius,  133 

regulation  of  affairs  of,  in  Justinian's  time,  135 

aggrandisement  of,  in  twelfth  and  thirteenth  centuries,  137 

consistory  courts,  138 

provisory  judges,  138 

disregard  of  formulae  in  legal  proceedings  by  the,  176 

acquisition  by  the,  of  vast  domains  in  Holland,  217 

placaat  in  1524  forbidding  acquisition  of  lands  by  testament,  &c.,  21' 

its  justification  of  tutelage  of  women,  426 

requirements  for  lawful  marriage,  435 

attitude  of  the,  concerning  divorce,  469 

CINUS,  118 

CIRCUIT  COURTS,  .vee  COURTS. 

CIVIL  IMPRISONMENT,  practice  in  Leyden  prior  to  1614,  146 

CIVILIS,   revolt  of,  23 

CLEMENT  V,  hi*  collection  of  laws,  &c.,  134 
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CLERGY, 

from  time  of  Prankish  Empire  described,  69 

their  influence,  69 

loss  of  influence  after  Reformation,  69,  70 

and  laity,  415 

their  privileges,  415 

the  Voluntary  Act  of  1875  of  Cape  Colony,  416 

€LODION,  first  king  of  Salic  Franks,  28 

CLOETE,  JUDGE,  365 

CLOTILDA,  marriage  of,  with  Clovis,  28 

CLOVIS, 

most  important  of  early  Prankish  kings,  28 
conversion  of,  to  Christianity,  28 
his  marriage  with  Clotilda,  28 
his  influence  with  the  Church,  28 

CODEX  THEODOSIANUS,  99,  112 
CODICILS,  sec  WILLS. 
CO-EMPTIO,  430 
COLLECTIO  DIONYSIANA,  134 
COLLEGIE,  75 

COLLEGIE  VAN  COMMISSARISSEN  VAN  KLEINE  CIVIELE  ZAKEN, 

at  the  Cape,  356 

COLLEGIUM  OPIFICIUM,  74 

see  GUILD. 

COLUMBINUS,  works  of,  on  Libri  Fendorum,  55 
COMBAT,  trial  l)y,  first  prohibited,  182 
COMITATUS,  20 
COMMANDE  DE  BESTIAUX,  651 

COMMENTARY,  of  Voet,  2 

xee  VOET. 

COMMODATUM,  rules  of  Roman  law  almost  entirely  adopted,  586 
COMMON  PLEAS,  derivation  of  name,  150 
COMMONERS  AND  NOBLES,  414 
COMMUNIO  QUAESTUUM,  455 

COMMUNITY  OF  PROPERTY,  see  MARRIAGE. 

reference  to,  in  Stadboek  of  Groningen,  78,  82 

COMPAGNIE,  656 
COMPAGNIE  EN  ACTIONS,  656 

COMPANIES,  see.  LIMITATION  OF  LIABILITY. 

laws  relating  to,  398 
winding  up  of,  660 

CONCILIUM  GENERALE,  of  the  Salic  Franks,  38 
CONFIRMATIEN,  207 

CONFISCATION,  of  property  abolished  in  Holland  in  1779,  379 
CONJURATORES,  their  origin  and  duties,  179 

CONSIDERATION, 

English  law  influence  on  the  question  of,  389 
in  English  statutes,  399 
discussed,  573 

CONSISTORY  COURTS,  138 

\v\v  2 
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CONSTANTINOPLE,  COUNCIL  OF,  133 

COXSTITUTIO  CRIMINALIS  CAROLINA,  372,  70S,  709 

CONSUETUDO  ROMANA,  U>s 

CONSULTATIONS; 

adopted  in  fourteenth  century  as  a  method  of  expounding  law,  118 

reporters  and  authors  of,  233 

discussed  and  described  historically,  '241 

Hollandsche  Consultation,  242,  244 

Amsterdamsche  Derdc  Dec?,  244,  245 

Rotterdamsche  />*  ,-t/r  />ecl,  245 

Utrechtsche  Consultation,  246 

CONTRACTS,  LAW  OF,  sec  OBLIGATIONS. 

CONVENTIO  TJENKFICA,  380 
CONVKNTIO  I'KINCI  PALIS,  ,380 
CONVEMTS  GENERALES,  130 
CONVEYANCERS,  200 

in  English  law,  399 

COHEN,  .IAC015,  brief  sketch  of  his  life  and  work,  239,  24.5 
CORPUS  JURIS,  the  accepted  Roman  law  in  Holland  in  fifteenth  century,  128 
CORPUS  .JURIS  CANONICI,  134 

C<  >KSN.KD  [erroneously  printed  CORSU.-KM  in  text],  182 
COS,  .10 AN,    brief  sketch  of  his  life  and  work,  330 
COUNCIL  OF  TKOFFI,  42 
COUNCILS  OF  STATE,  describrd,  84 
COUNSEL,  see  ADVOCATES. 

COUNTS. 

of  Holland,  were  overlords  of  separate  provinces,  37 

their  early  influence,  37,  38 

presided  over  countships  in  the  Netherlands,  5* 

their  wealth  and  courts,  38 

were  staunch  adherents  of  the  Church,  59 

laws  of  the,  63 

increase  of  their  power  during  reign  of  House  of  Imrgundy,  (57 

their  aim  at  unification  anil  centralisation,  68 

grant  of  privileges  to  the  towns  by  the.  71 

how  they  consulted  the  Estates,  83 

appointment  of  stadhouders,  90 

Roman  law  during  the  rule  of,  104 

their  duties  in  regard  to  buildings  for  conduct  of  trials,  146 

fountains  of  justice  in  Holland,  156 

derivation  of  their  jurisdiction  in  Holland,  156 

delegation  of  jurisdiction  by,  161 

when  courts  of  the,  became  national  courts  of  appeal,  166 

struggle  between  the  people  and  the,  214 

preparation  and  execution  of  wills  in  Holland  during  rule  of  the,  516 

when  they  succeeded  to  goods  of  illegitimate  children,  558 

CO  CUTS,  .srr  JUSTICK. 

in  twelfth  and  thirteenth  centuries,  151 

old  ( Jermaii,  151 

of  landdrost  and  heemraden,  152,  36O 

scliepenbanken,  154 

circuit,  153,  154 

constitution  of  the  ordinary,  during  thirteenth  to  fifteenth  centuries, 

155 
>tille  \vaarheden,  156 
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COURTS  (continiu'd), 

openbare  vierscharen,  156 

baljuw  and  niannen,  156 

sellout  and  schepenen,  156 

constitution  of,  in  fourteenth  to  sixteenth  centuries,  157 

judges  of  fact,  157 

raehimburgii,  158 

seabini,  15S 

president  or  judge  of,  160 

two  classes  of,  in  early  days,  160 

in  country  districts,  162 

at  the  Cape,  originally  presided  over  by  landdrosts,  162,  163 

sellout  en  schepenen  became  ordinary  courts  of  liist  instance.  163 

various  other  officers  of  the,  164 

of  appeal,  166 

Court  of  Holland,  ]67 

Supreme  Court  of  Mechlin,  167,  170,  214 

Supreme  Court  of  Holland,  Zeeland  and  West  Friesland,  172 

other  superior  courts  in  the  provinces,  173 

Council  of  Brabant,  173 

Council  of  Flanders,  173 

Raad  van  Staaten,  173 

procedure  in  sixteenth  century,  186 

practitioners  in  old  Dutch,  191 

Perpetual  Edict  provides  that  ecclesiastics  may  not  censure  the  judg- 
ments of  secular,  220 

writers  on  the  practice  of  the  Dutch,  233 

decisions  and  consultations,  236 

dei'isions  of,  how  regarded,  237 

election  of  Bynkershoek  as  president  of  the  Supreme  Court  of  Holland, 

334 

early  inferior  courts  in  Cape  of  Good  Hope,  356 
procedure  of  Court  of  Justice  at  Capetown,  361,  362 
circuit  courts  first  established  at  the  Cape,  363,  379 

language  used  in  the  Cape,  364 

Supreme  Court  established  at  Capetown,  364 

changes  in  the,  on  grant  of  New  Charter  of  Justice,  365 

Eastern  Districts'  Court,  establishment  of,  366 

High  Court  of  (Iriijualand,  establishment  of,  366 

Supreme  Court  of  Natal,  367 

High. Court  of  Transvaal  prior  to  1900,  369 

Supreme  Court  of  Transvaal,  after  1900,  369 

Witwatersrand  High  Court,  369 

High  Court  of  Orange  Free  State,  370 

High  Court  of  Orange  River  Colony,  370 

Raad  van  Justitie,  378 

court  of  appeal  established  in  1808,  379 

proceedings  of,  conducted  in  public  after  1813,  380 

power  to  appoint  curators,  425 

CRACHT,  481 

CRADOCK,  SIR  JOHN,  his  proclamation  as  to  procedure  of  the  Court,  3«2 

CRAFT,  481 

CRIMES,  see  DELICTS  AND  CHIMES. 

CRIMINAL  PROCEDURE,  see  DELICTS  AND  CRIMES  ;  PROCEDURE. 
in  sixteenth  century,  189,  373 

CRUSADES, 

counts  took  part  in,  59 
effect  of,  on  towns,  70,  71 
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CUJACIUS,  119,  120 

CURATORS,  appointment  of,  lay  with  the  Court,  425 

CUSTOMS, 

of  towns,  how  and  why  referred  to  by  another,  8 

ancient,  discussed,  210,  214 

to  be  reduced  to  writing  (per  Perpetual  Edict),  220 

CYNSGERICHT,  152 

CYPRIAN  US,  a  lawyer  of  the  twelfth  century,  11.1 

DAMHOUDER,  .JOOST  VAN,  brief  sketch  of  life  and  work  of,  233 

DANES,  attacks  on  Franks  by,  51 

DK  I5RUYN,  his  translation  of  opinions  of  Grotius,  244,  248 

DE  L'UNDITIONE  HOMINUM,  2 

DK  GROOT,  HUGO,  262 

see  GROTIUS. 

])E  (4ROOT,  WILLEM,  his  works,  235 

DE  HAAS,  GERARD, 

brief  sketch  of  his  life  and  work,  348 

his  Sir  HUT  Hollandsche  Considtatien,  '246,  348 

l)K  LEGIltl'X  AHHUGATIS,  2 

DE  MIST, 

sent  to  the  Cape  as  a  Commissioner,  359 

report  of,  on  Instructions  for  Court  of  .Justice,  3(51 

DE  WIT,  as  Raadpensionaris,  93 

DECISION'S,  reporters  of,  and  their  works,  23(5 

DECKER.  CORNELLS  WILLEM,  brief  sketch  of  his  life  and  work,  3 

DECLARATION  OF  INDEPENDENCE  OF  DUTCH   REPUBLIC,  9O 

DECBETALES, 

of  the  Popes,  131 

of  Gratian  influenced  common  law  of  England,  132 

whence  taken,  141 

JiEL'HETl'M  UHATIANUM,   134 
DEL'HETVM  GIIEGORIANI'M,  134 

DEEDS  REGISTRY  OFFICE,  created  at  the  Cape,  3(54,  499 
probable  origin  of,  498 
Registrar  is  direct  representative  of  Judicial  Commissioners,  .101 

DELFT,  grant  of  concession  to,  to  elect  a  council,  74 

DKLKTS  AND  CRIMES, 
development  of,  (595 

theory  of  Roman  law  as  to  obligations,  695 
obligations  arising  ex  delicto,  695 
compensation  for  delicts,  696 
redress  in  time  of  early  Germans,  (59(5 
growth  of  the  idea  of  punishment,  69S 

compensation  for  injuries  among  early  German  nations,  69s 
moord  brand,  698 
niord  lit  or  inord  tot,  698 

maiming;  throwing  a  man  in  the  water,  &<;. ,  (599 
thieving,  699 

production  of  corpus  delicti,  699 
use  of  opprobrious  words  towards  a  freeman,  699 
abolition  of  right  to  claim  vengeance,  700 
pursuit  of  wrong-doer  by  the  State,  700 
system  adopted  before  thirteenth  century,  700 
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DELICTS  AND  CRIMES  (continued), 

gradual  replacement  of  composition  by  punishment,  700 

idea  of  our  system  fully  established  in  sixteenth  century,  700 

gradual  distinction  between  delicts  and  crimes,  TOO,  T01 

reasons  for  State  interference,  TOO 

aid  of  the  Church  in  suppression  of  crime,  T01 

punishment  of  wrong-doer  alone,  702 
claims  against  his  heirs,  702 

damages  for  delicts,  702 

development  of  law  of  delicts  in  Netherlands  and  South  Africa,  702 

penalties  attached  to  delicts,  703 

introduction  of  Roman  law  drove  out  idea  of  fixed  penalty,  704 

distinction  between  delict  and  crime  in  sixteenth  and  eighteenth  cen- 
turies, 704 

influence  exei-cised  on  our  law  by  great  English  jurists,  705 

our  law  of  torts,  705 

sources  of  Roman-Dutch  law  of  delicts,  706 

South  African  law  oi  delicts,  706 

criminal  law  in  early  times,  706 

during  Frankish  Empire,  707 

no  code  of  criminal  law  during  middle  ages,  708 

appeal  to  Roman  criminal  law  in  sixteenth  century,  708 

effect  of  German  criminal  law,  708 

influence  of  Canon  law,  708 

Constitutio  Criiniitaliit  Carolina  of  153'2,  708 

works  on  criminal  law  by  Matthaeus  and  others,  709 

criminal  law  of  Cape  Colony  and  other  South  African  colonies,  709 

some  agreement  between  Roman-Dutch  penal  law  and  English  criminal 
law,  710 

report  of  proceedings  in  /'.  v.  Gebhardt,  711 

DEI'OSITTM,  rules  of  Roman  law  almost  entirely  adopted,  586 

DESOLATE  BOEDELS  KAMER, 

executed  judgments  of  landdrost  and  heemraden,  361 

administered  intestate  estates,  531 

had  charge  of  insolvent  estates,  &c.,  532 

administered  insolvent  estates,  667 

commissioners  of,  667 

Amsterdam  Ordinance  of  1777,  667 

Cape  Chamber  established  by  I)e  Mist,  669 

Chamber  abolished  in  1818,  669 

DECRWAARDER.  164,  191 

DEVELOPMENT  OF  LAW,  generally,  li 

effect  of  union  of  Church  and  State  in  81 10  A.n. ,  32 

DIE  OBEKVORMUNDSCHAFT,  423 

DIEMEL,  appointed  a  judge  of  Raad  van  Justitie,  363 

DIJKORAVEN,  courts  of,  162 

DINCHUS,   147 

DINGEHUUS,   147 

DlONYSirS,  his  collection  of  Church  laws,  133,  136 

DIRK  I,  founder  of  the  House  of  Holland,  58 

DIVORCE, 

Church  was  opposed  to,  13:> 

provisions  in  Politique  Ordonantie,  dealing  with,  224 

T/iiiti  v.  Thou,  decided  in  1515,  238 

Gudelinus'  treatment  of  the  subject.  258 

in  Natal,  intervention  of  Attorney-General,  39s 

marriage  and,  429 
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DIVORCE  (continued}, 

customs  of  early  Germans,  467 

Roman  law  of,  compared,  468 

old  Saxon  law  of,  468 

Frankish  law  of,  468 

attitude  of  the  Church  regarding,  469 

for  malicious  desertion,  47<» 

DIVORTIUM,  468 
DOARIUM,  462 
DOEM,  544 

DOMINIUM, 

Canon  law  helped  to  spread  the  Roman  law  of,  4S4 
theory  of,  in  fourteenth  and  fifteenth  centuries,  484 
in  precious  stones  and  metals,  4S7 

DOMINIUM   UTILE,  55,  484 
DONATIO  I'ROPTER  NUPTIAS,  462 
DONATIONS, 

provisions  in  Perpetual  Edict  regarding,  220 
between  husband  and  wife,  464 

DONELLUS,  119,  12o 
DONU.M   MATUTINUM,  463 
1 X  (RPSGRONDEN,  483 

1 )( )S, 

douarie  and  morgengave,  461,  46:2,  463 

was  not  an  institution  of  early  Germans,  461 

Roman  law  relating  to,  461 

German  marriage  gift,  461,  46:2 

Roman  custom  as  to,  462 

douarie  described,  462 

described,  463 

the  morgengave  described,  463 

DOTALITIt'M,  462 

DOUARIE,  461,  463 

.srr  Dos. 

DRENTHE, 

part  of  bishopric  of  Utrecht,  .38 
superior  court  of,  173 

DROSDV,  162 
DROSSAARTSCHAP,  1H2 
DROSSAAT,  162 
DROSSAKRDIJ,  Ki2 
DROSSARTUS,  102 
DROST,  162,  177 
DUARENUS,  122 
DUKK  OF  ANJOU,  01 
DUTCH  HISTORY,  periods  in,  13 

DUTCH   REPUBLIC, 

period  of  rule  of,  15 

how  brought  about,  .57,  214 

origin  of,  88 

declaration  of  independence,  90 

completion  of  Dutch  revolution,  94 
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DUTCH  REVOLUTION,  completion  of,  94 

DYKGERICHT,  1.52 

DYKGRAAF,   152 

EARLY  FRANKISH  INVASION,  14 

EARLY  GERMAN  PERIOD,  13,  16 

who  the  early  (Germans  were,  17 

their  family,  18 

the  tribe,  18 

the  army,  18 

distinction  between  East  and  West  Germans,  19 

comitatus,  20 

slaves,  21 

ownership  in  the  soil,  21 

their  private  law.  22 

procedure  in  their  courts,  22 

paternal  power,  22 

marriage  laws  of,  22 

EAST  GOTHS,  in  fourth  century,  17 

EAST  INDIA  COMPANY, 

grant  of  charter  to,  in  161.12,  227,  35.5 

some  particulars  concerning  the,  228 

limitation  of  liability  of,  056 
EAST  INDIES, 

slavery  in,  412,  413 

law  of  succession  in,  548 

EASTERN  DISTRICTS'  COURT,  establishment  of,  366 

ECCLESIASTICAL  COURTS, 
and  the  Canon  law,  131 

jurisdiction  of,  in  matters  concerning  priests,  137 
jurisdiction  generally,  137 

ECHEVINS,  35 
EDELEN,  DE,  see  NOBLKS. 
EDICTEN,  207 
EEDHELPERS,  their  origin,  179 

EMPHYTEUSIS,  484 

defined  and  discussed,  563 

or  erfpacht,  563 

alienation  by  emphyteuta,  564 

holder  of,  had  utile  dominium,  564 

obligations  of  emphyteuta,  564 

leenings  plaatsen,  564 

NFRANCHISEMENT,  methods  of,  410 
NGLISH  LAW, 

influence  of,  on  development  of  Roman-Dutch  law  in  South  Africa,  386 

reasons  for  introduction  of,  into  Cape  Colony,  386 

influence  of  English  text-books  and  decisions,  387 

influence  of  judgments  of  Judicial  Committee  of  Privy  Council,  391 

'.'consideration"  in,  399 

"executor"  and  "administrator"  of  the,  39!l 

"  easement"  in,  399 

"hereditament"  in,  399 

"deed"  in,  399 

"  indenture"  in,  399 

"conveyancers"  in,  399 

"embezzlement  or  larceny1'  in,  4HO 

manner  of  introduction  of,  discussed,  400 
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ENGLISH  LAW 

age  of  majority  under,  its  derivation,  420 

its  effect  in  regard  to  wills,  520 

influence  of,  on  law  of  delicts  and  crimes,  705 

EPfSTOLAE  DKCRETALES,  of  Gregory,  134 
EQUITES,  654 
ERASMUS,  89 
ERFFULJTER,  533 
ERFPACHTRECHT,  or  emphyteusis,  563 

ESTATES, 

authority  of,  under  de  Groote  Privilegie,  61 

laws  framed  by,  64 

the  idea  that  the  sovereign  should  consult  the,  66 

brief  description  of  the  four,  67 

origin  of  term,  67 

sovereign  power,  67 

how  consulted  by  the  counts,  85 

EVERARD,  NICOLAUS,  119 

EVIDENCE,  see  PROCEDURE. 

law  of,  altered  in  Cape  Colony  in  1830,  364 
right  of  prisoner  to  give,  375 
basis  of  present  law  of,  introduced.  385 

age  at  which  boys  could  give,  among  Anglo-Saxons.  Salic  Franks  and 
Lombards',  419 

EX  NUDO   PACTO  NON   OK1TUH   ACTIO,  571,  574 

EX  NUDO  PACTO  ORITUR  ACTIO,  572,  574 

EXCEPTIO  SPOLII,  481 

EXCEPTORES,  198 

EXCHANGE,  «r  OHUUATIOXS. 

EXECUTIONS,  in  early  days,  carried  out  before  midday,  149 

EXECUTORS, 

history  and  development  of  the  law  in  regard  to,  526 

the  idea  of  executorship,  526 

early  German  Codes  make  no  mention  of,  526 

custom  of  the  clergy  in  middle  ages,  526 

right  claimed  by  the  bishops,  527 

rules  laid  down  by  (.'anon  law.  527 

testamentarius,  527 

nmnutidelis,  527 

appointment  of,  in  sixteenth  century,  528 

claim  of  ecclesiastics  to  act  as  legitimi  executores,  528 

were  in  course  of  time  recognised  by  custom,  529 

could  reject  the  burden  of  office,  529 

appointment  of,  in  fourteenth  and  fifteenth  centuries,  529 

were  agents  of  the  deceased,  529 

powers  of  assumption  and  sin-rogation  arose  after  fifteenth  century,  529 

duties  of,  clearly  established  in  seventeenth  century,  529 

dative,  53u,  531 ' 

term  "executor  dativus"  derived  from  Canon  law,  530 

Ordinance  104  of  1833  of  Cape  Colony,  531,  535,  537 

origin  of  executors  dative  at  the  Cape,  531 

duties  of  testamentary  executor,  532 

administrative  powers  of,  533 

powers  and  duties  of,  in  eighteenth  century,  533 

gradually  usurped  the  functions  of  Roman  law  heir,  533 

entitled  to  incur  necessary  expenses  in  liquidating,  533 
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EXECUTORS  (wntinucd). 

where  two  or  more  appointed,  conjunct'hit,  534 
assumption  of,  534 
uurrogation  of,  534 
administrators,  535,  538 

English  and  Roman-Dutch  practice  in  regard  to  administration  com- 
pared, 535,  537 

duties  of  Master  of  Supreme  Court,  530 
letters  of  administration,  536 
vesting  of  estate  in  the,  536 
adiation  under  Roman-Dutch  law,  536 
term  "executor"  defined,  538 
term  "administrator"  defined,  538 
corresponding  terms  in  English  law,  539 

FABER,  JOHANNES,  118 
FABER,  PETRUS,  122 

FALCIDIAN  PORTION, 

abolished  in  Cape  and  Natal,  396 

abolished  in  Transvaal  and  Orange  River  Colony,  396 

FEUDAL, 

laws,  discussed,  50 
Libri  Feitdonim,  55 

FEUDALISM, 

discussed,  50 

origin  of,  51,  55 

rise  of,  on  Continent,  52 

in  Kngland,  52 

basis  of,  52 

whether  introduced  by  Lombards,  discussed,  54 

introduction  into  Holland,  54 

definition  of  "feudum"  or  "beneticium,"  55 

FEUDUM,  sec  FEUDALISM. 
what  it  was,  55 

FIDEJUSSOR    INTENSIVE    OBLIGAR1    POTEST    EXTENSIVE    NON 
POTEST,   590 

FISCAAL, 

prosecuted  crimes  committed  in  Capetown,  376,  382 
his  duties,  382 

FISCUS, 

succession  of,  555 

Grotius'  limitation  to  tenth  degree  discu>sed,  555 

exclusion  of  spouse,  555,  556 

failure  of  relatives  to  claim  inheritance,  556 

in  I'trecht,  556 

in  Cape  Colony,  556 

FISHING,  right  of,  discussed  from  the  time  of  the  Romans,  474 

FLANDERS, 

countship  of,  its  origin,  33 

a  province  of  the  Netherlands,  and  a  countship,  5S 

council  of,  173 

FLECK,  appointed  a  judge  of  Raad  van  Justitie,  3(53 

FORMULAE,  17(i 

FRANCE,  power  of,  over  Holland,  94 
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FRANCIS,  Duke  of  Alen.;on  and  Aiijou,  91 
FRANKISH  EMPIRE,  legal  procedure  in  time  of,  174 

PRANKISH  MONARCHY,  14 

Roman  la\v  in,  discussed,  100,  101 

FRANKS,  we  RIPUARIAN  FRANKS  ;  SALIC  FRANKS  ;  SEA  FRANKS. 
discussion  as  to  origin  of,  26 
occupation  of  Southern  Netherlands  by,  27 
early  kings  of,  28 

early  Empire  of,  known  as  Merovigian  dynasty,  29 
Carolingian  monarch*,  29 
conquest  of  Holland  and  West  Friesland,  29 
laws  of  conquered  countries,  how  dealt  with  by,  30,  45 
reign  of  Charlemagne,  32 
institutions  of,  summarised,  34 
king  or  emperor  of,  his  position,  34 
court  of  the  king,  34 

Missi  Dominici  or  Royal  Commissioners,  35 
National  Assembly  of,  its  composition,  35 
law  of  divorce  of  the,  468 
laws  of,  regarding  stolen  property,  503 
adopted  the  Roman  testament,  513 
succession  among,  543 
counts,  hundredmen  and  vicars  of,  35 
Placita  Communia  or  Generalia,  35 
General  Assemblies  of  Freemen,  35 
Placita  Indicta,  or  Special  Assemblies  of  Freemen,  35 
Rachimhurgii  and  Scabini,  35 
members  of  local  courts,  35 
how  country  divided  into  Great  Pagi,  35 
pagi,  how  ruled,  35 
tenure  of  land,  35 
divisions  of  land,  35 
divisions  of  people,  3li 
laws  of,  37.  45 

/,<'.'•  Sn/irif,   37 

Lex  Riptiaria,  37,  39 

allowed  conquered  peoples  to  retain  their  laws,  3<>,  45 

laws  were  personal,  not  territorial,  4(i 

attacks  on,  by  Northmen,  5(1 

attacks  t»n.  by  Danes,  51 

origin  of  feudalism  among  the,  51 

acquisition  of  Burgundian  kingdom  by,  98 

how  their  judges  were  required  to  give  judgment.  109 

Roman  law  during  the  rule  of  the  early  counts,  1(14 

had  no  court  in  August,  149 

admitted  persons  were  free  or  not  free,  406 

freeborn  were  divided  into  different  classes,  36,  4* Hi 

number  of  slaves  great  during  Frankish  rule,  408 

their  tutelage  of  women,  426 

their  age  limit  below  which  marriage  was  not  allowed.  441 

FREEBORN, 

who  belonged  to  the  king's  household,  407 

described,  408 

principal  advantages  of,  4ns 

FREEMEN, 

a  division  of  the  Frankish  laymen,  36 
consulted  by  the  king,  66 

divided  into  different  classes  by  the  Franks,  4<K> 
hereditary  nobles,  407 

STADRECHTEN  h'.\  STADBoEK  VAN  GRONINGEN,  1 
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FBIESLAND, 

origin  of  name,  '27 

a  province  of  the  Netherlands.  5s 

introduction  of  Roman  law,  9(5 

the  azigen  in,  160 

superior  court  of,  1 73 

Union  of  Utrecht  of  1579,  2-27 

age  of  majority  in,  during  sixteenth  century,  419 

old  la\v  of,  regarding  tutelage  of  women,  42'li 

Aasdoms  Kecht  544 

law  of  pledge  and  mortgage  in,  595 

FRISIANS, 

invasion  of,  14 

position  of  the,  in  fourth  century,  16 

occupation  of  Holland  by,  27 

conquest  over,  by  Charlemagne,  29 

did  not  accept  feudal  laws  as  part  of  their  legal  system.  5f> 

vet  us  jus  Frisicum,  S2 

FYLKISTHING,  19 

GAIL,  ANDREAS,  brief  sketch  of  life  and  work  of,  234 

GARTMAX,   his  Vcrroh/  <,-/,  ,Jc  Hnllandschc,  Considtatien,  248 

GAU,   19 

GAU  COURT,  39 

GAUL, 

in  early  Roman  period,  -24 
Roman  customs  in,  25 
Latin  language  in,  25 
religion  in,  25 

GEBUREN,  544 

GEESTELI.IKEN,  see  CLKRCSY. 
GEISEL,  5ss 

GELDERLAND, 

a  powerful  province  of  the  Netherlands,  5S 

a  dukedom,  58 

loss  of  Church's  influence  in,  69 

power  of  guilds  in,  74 

representatives  in  States-General,  92 

superior  court  of,  173 

incapacity  of  women  in,  42(i 

GEMAAL,  meaning  of,  432 

GEMEENSCHAP  VAN  LEIDE,  WEIDE   KN   BOSCH,  4S3 

GERARD  GROOTK,  S!l 

GERMAN,  .srr  EARLY  GERMAN. 

introduction  of  Roman  law  into  German  Empire,  125 

courts,  151 

fundamental  principles  of  trials  in  old  German  courts,  155 

youths  compared  with  Roman  youths,  41S 

minors  and  majors,  418 

law  regarding  guardianship,  423 

ancient,  customs  concerning  tutelage  of  women,  425 

custom  of  betrothals,  430 

marriage  ceremony,  the  bridal  feast,  439,  440 

law  as  to  second  marriages,  467 

tribes  did  not  make  wills  before  advent  of  Roman  legions,  513 

intestate  succession,  540 
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succession  of  illegitimate  children,  557 

influence  of,  customs  on  law  of  servitudes,  56' » 

contract  of  suretyship,  587 

la\v  of  pledge,  592 

law  as  to  prescription,  637 

law  as  to  arrest,  675 

GERMANIA  INFERIOR, 

peoples  comprised  in  province  of,  24 

Roman  influence  in,  in  early  Roman  period,  25 

GERMANS, 

their  study  of  law,  101 

their  belief  in  proof  by  ordeal,  180 

prohibited  degrees  of  consanguinity  and  affinity  in  cases  of  marriage, 

444,  445 

their  division  of  things,  476 
publicity  by,  of  transfer  of  ownership,  480 
land  of,  owned  in  common  by  members  of  the  family,  483 
customs  in  regard  to  sale  of  land,  492 
individual  ownership  of  movables,  502 
were  not  acquainted  with  custom  of  making  wills,  51 1 
nomadic  habits  of,  541 
tenure  of  land  of  ancient,  541 

importance  attached  to  promises  by  the  early,  567 
regarded  good  faith  as  part  of  their  religion,  572 
redress  for  delicts  and  crimes  in  time  of  early,  696 

GESTA,  198 

GEZWORENEN,  160 

GHENT,  Pacification  of,  90,  227 

GHIJSEL,  588 

GIJSEL,  588 

GLJZEL  MAAL,  588 

GIJZELING,  588 

GILD,  .fee  GUILD. 

GODOFREDFS,  122 

GOEDEMANNEN,  sat  on  bench  in  thirteenth  and  fourteenth  centuries,  177 

GOMARUS,  266 

GONDEBA1I),  !»s 

GOUDELIN,  sec  GUDELINUS. 

GOUWVORSTEN,  20 

GRAAF,  fine  COUNTS. 

originally  grafio,  38 

van  Holland,  91 

GRAFIO,  of  the  Salic  Franks,  38 
GRAND  CONSEIL  DK  MALINES,  LE,  171 
GRATIANUS,  his  Devretum  Gratianum,  134 

GREAT  COUNCIL  OF  MECHLIN,  its  creation  and  influence,  85 
GREAT  PAGUS,  35 

GREGORY  XIII,  his  sanction  to  collections  of  laws,  134 
GRIFFIER,  164,  191 
GROENEWEGEN  VAN  DER  MADE,  sketch  of  his  life  and  work,  301 
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DRONING  EN, 

was  part  of  bishopric  of  Utrecht,  08 

Stadboek  of,  78 

superior  court  of,  173 

age  of  majority  in,  419 

recognition  of  community  of  goods  in,  455 

GROOT;  WILLEM  DE,  works  of,  235 

<;ROOTE  PRIVILEGIE,  DE, 

granted  by  the  Lady  Mary  of  Burgundy,  61,  213 

its  provisions,  HI 

Philip  the  Fair's  interference  with,  62 

period  of  prescription,  according  to  the,  638 

GROOTE  RAAD,  DE,  171 

GROTIUS, 

immediate  predecessors  of,  249 

sketch  of  his  life  and  work,  262 

his  Introduction,  262 

his  birthplace,  263 

his  real  name,  263 

liis  youthful  career,  263 

joined  the  Bar  of  the  Court  of  Holland,  264 

appointed  Advocaat-Fiscaal  in  1607,  264 

his  first  work,  Mnre  Libcrum,  264 

In  Mortem  Ariitinn,  265 

Antiquity  of  the  Batariun  J'e/jttblic,  265 

civil  troubles  in  Holland  in  1609,  265 

war  with  Spain,  265 

Spanish  conditions  of  peace,  265 

supporter  of  Oldenbarneveld,  266 

religious  dissensions  in  about  1609  and  their  origin,  266 

a  supporter  of  Arminius,  267 

spread  of  religious  dissension  in  1610,  267 

his  "  Resolution  for  the  Peace  of  the  Church,''  267 
appointed  Pensionaris  of  Rotterdam  in  1613,  267 

his  visit  to  England,  267 

his  tract  "Religion  of  the  State  of  Holland,"  268 

arrest  and  imprisonment  of,  268 

wrote  his  Introduction  during  imprisonment,  268 

escape  from  Louvenstein  in  1621,  269 

his  Df.jiire  Belli,  ac  Pads,  269,  271 

death  of  Prince  Maurice,  269 

Richelieu's  dislike  for,  269 

his  return  to  Holland  in  1630,  270 

his  perpetual  banishment  from  the  Republic,  270 

appointment  to  Swedish  diplomatic  service,  270 

recall  in  1645,  270 

his  death  on  28th  August,  1645,  270 

his  good  qualities,  271 

his  fame  as  a  jurist,  271,  273 

Introduction  published  in  1631,  273 

the  notion  that  he  wrote  it  without  the  aid  of  books,  discussed,  274 

his  letter  to  his  children  concerning  the  Introduction,  274 

annotated  edition  of  the  Introduction  published  by  Groenewegen  van 

der  Made  in  1644,  276 
his  own  estimate  of  his  work,  276 
his  method  of  dealing  with  the  law  of  Holland,  276 
his  habit  of  avoiding  the  use  of  superfluous  words,  277 
he  treated  jurisprudence  as  a  living  system,  277 
methods  adopted  for  expounding  law  of  Holland  after  publication  of 

Introduction,  279 
popularity  of  the  Introduction,  279 
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GROTIUS  (continued). 

translations  of  the  Introduction,  281 

his  philosophy  of  Law,  282 

his  treatment  of  the  subject,  282 

definition  of  Natural  Law,  283 

his  Municipal  Law  founded  on  Natural  Law,  28H 

liis  treatment  of  Jus  Obligationum,  288 

Promissio  defined  and  discussed,  288 

Inequality  defined  and  discussed,  288 

his  divisions  of  Inequality,  289 

Right  Reason  discussed,  289 

delicts  discussed,  290 

guardianship  of  women  in  time  of,  427 

CTARDIANSHIP,  422 

father  natural  guardian,  422 

mother  retains  control  on  father's  death,  422,  423 

father  may  appoint  guardian  by  will,  422 

Roman  law  on,  423 

handvest  of  the  Empress  Margaret  of  134(5,  423 

the  obervormandschaft,  423,  424 

Count  William's  privilege,  424 

Orphan  Chambers,  424 

Master  of  Supreme  Conrt  in  Cape  Colony,  424 

Roman  law  on,  never  followed  in  Holland,  424 

duties  of  guardians,  424 

appointment  of  curators,  425 

of  women  in  different  provinces,  42H 

of  women  in  time  of  Grotius,  427 

CUDELINI'S,   P.,  brief  sketch  of  his  life  and  work,  252 
GUELDERLAND.  conntship  of,  its  origin.  33 

<;rii>o  DK  sr/ARiA.  117 

GUILD, 

an  important  institution  of  the  towns,  74 
in  towns  of  Netherlands,  described,  74 

(1VZELAAR,  588 

HAGUE,  Conrt  of  the,  became  court  of  appeal  for  Holland,  ll!7 

HAINATLT,  HOUSE  O^,  or  House  of  Henegouwen,  59 

HALF-FREE  PERSONS  (LITES)  AMONG  THE   FRANKS,  3(> 

HALMWKRPEK.  5o] 

HALMWORP.  493 

HALOANDER,  1£> 

II  ANGDIEF,  165 

HANGMAN,  appointment  of,  IK5 

HACT  -USTICIER,  ll>2 

HEEMRAAD. 

defined,  152 

court  of,  established  in  1820,  3s4 

HEIGRAVEN,  courts  of,  l(>2 
HENDRIK,   PRINCE  FREDERICK,  2(i!) 

HET    GOE1)    MOET    GAAN    AAN    DE    ZYDE    UAAR    HET   VAN    GE 
KOMEN   IS,  545 

HET  NAASTE  BLOED  ERFT  HET  GO  ED,  545 
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HIDDINGH,  appointed  a  judge  of  Raad  van  Justitie,  363 

HIGH  COURT, 

of  Griqualand,  establishment  of,  366 

of  the  Transvaal,  369 

of  the  Witwatersrand,  369 

of  the  Orange  River  Colony,  370 

HOEKEN,  feud  of,  59 
HOFHOORIGEN,  151,  154,  160 
HOFVAART,  166 

HOLLAND, 

under  Napoleon,  15 

conquest  of,  by  Franks,  29 

conversion  of,  to  Christian  faith,  29 

Frisian  usages  and  Frankish  laws  in,  30 

countship  of,  its  origin,  33 

feudalism  in,  52,  54 

a  province  of  the  Netherlands,  58 

was  a  countship,  58 

included  North  Holland,  South  Holland  and  West  Friesland,  .58 

early  history  of,  57 

power  and  influence  of  the  counts,  58,  59 

passed  to  House  of  Bavaria  in  1345,  59 

passed  to  House  of  Burgundy  in  1428,  59 

Act  of  Abjuration,  90 

Graaf  van',  91 

representatives  in  States-General,  92 

its  ambition  to  secure  first  political  place  in  seventeenth  century,  93 

De  Wit's  policy  as  Raadpensionaris,  93 

welcome  of,  to  French  after  Revolution,  94 

fall  of,  under  French  power,  94 

introduction  of  Roman  law  into,  95,  96 

position  of  Roman  law  in,  during-  fourteenth  and  fifteenth  centuries, 

123 

scientific  study  of  civil  law  in  fifteenth  century,  124 
reception  of  Roman  law  in,  began  in  fifteenth  century,  127 
increase  of  commerce  in  fifteenth  century,  127 
lawyers  in  courts  of,  required  to  be  doctores  Utriusque  Juris,  138 
classes  of  cases  coming  under  Canon  law,  139 
influence  of  Canon  law,  141,  142 
fear  in,  of  increasing  influence  of  Canon  law,  142 
policy  to  reduce  influence  of  Canon  law,  142 
administration  of  justice  in,  156 
court  of  baljuw  and  mannen,  156 
court  of  schout  and  schepeuen,  156 
how  courts  j  (resided  over,  161 
schout  en  schepenen  to  be  Protestants,  164 
Court  of,  167 

union  with  Zeeland  in  1570,  227 
Union  of  Utrecht,  1579,  227 
civil  troubles  in,  in  1609,  265 

criminal  procedure  in,  towards  end  of  sixteenth  century,  373 
confiscation  of  property  abolished,  379 

slavery  prevailed  in,  after  introduction  of  feudal  system,  406 
age  of  majority  in,  419,  420 

exceptions  to  the  rule.  421 
venia  aetatis,  421 
tutelage  of  women  in,  426 
marriage  and  divorce,  429 

law  of,  relating  to  alienation  of  Avife's  property  by  husband,  453 
community  of  property  between  spouses,  453,  456 

XX 
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HOLLAND  (continued), 

boedelhouderschap  in,  466 

introduction  of  lex  hac  ediotali,  467 

law  of  divorce  in,  469 

alienation  of  immovable  property,  495 

transfer  of  movables  in,  504 

preparation  of  wills  in,  during  rule  of  the  counts,  516 

executors  in,  527 

Orphan  Chambers  in,  531 

system  of  succession  in,  543 

Aasdoms  anil  Schependoms  Recht,  543 

jura  bannaria  in,  560 

its  law  of  pledge  and  mortgage,  •">!*.'> 

its  law  of  sale,  598 

laesio  enormis  in,  607 

.specific  performance  in,  61'2 

its  law  of  letting  and  hiring,  622 

its  law  of  prescription,  634 

law  of  partnership  in,  651 

insolvency  procedure  in,  663 

law  of  arrest  to  found  jurisdiction,  t'.74 

delicts  and  crimes  in,  695 

HOLLAND,  COURT  OF, 

composed  almost  entirely  of  jurists  educated  in  Roman  law.  127 

when  founded,  167 

constitution  of,  168,  170 

reconstituted  in  14H2,  168 

exclusion  of  nobles  from,  in  1510,  169 

how  conducted,  169 

minor  officials  of  the,  169 

financial  administration  of  the,  169 

sat  at  the  Hague  since  1429,  169 

jurisdiction  of,  17<» 

possessory  remedies  admitted  in,  481 

HOLLAND,  SUPREME  COURT  OF, 
a  court  of  great  importance,  172 
replaced  Supreme  Court  of  Mechlin,  171,  172 
its  composition,  172 

reviewed  judgments  of  Provincial  Court,  172 
practice  in  regard  to  appeals,  172 
was  a  court  of  appeal  and  of  first  instance,  172 
took  place  of  sovereign  power  in  some  matters,  172 

HOLLAND  AND  WEST  FRIESLAND,  court  of,  its  establishment,  126,  167 

HOOFDSCHOUT,  75 

HOOGE  RAAD  VAN   MECHELEN,  DE,  171 

HOOGEN  RAAD,  144 

HOOGEN    RAADE    VAN     HOLLAND,    ZEELAND    EN   WEST    FRIES- 
LAND,  172 

HOOGERBEETS,  arrest  and  imprisonment  of,  268 

HOORIGEN,  21,  407,  411 

HORIGEN,  21 

HOTOMANUS,  FRANCISCl  S,  122 

HOUSE  OF  AUSTRIA, 

period  of  rule  of  the,  15 

first  king  of  the,  61 

policy  to  unite  the  Netherlands,  63 

its  work  of  centralisation,  68 

influence  of  Church  during  reign  of,  69 
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HOUSE  OF  BAVARIA, 

period  of  rule  of.  1.1 

succession  of  Holland,  Zeeland  and  West  Friesland  to  the,  .19 

HOUSE  OF  BURGUNDY, 

period  of  rule  of,  15 
founding  of,  59 

efforts  of  Louis  XI  to  gain  possession  of  the,  00 
increase  of  power  of  counts  during  reign  of,  67 
rise  of  towns  during  rule  of,  70 
encouraged  the  study  of  the  Roman  law,  125,  126 

attempts  to  secure  uniformity  in  administration  of  law  diu-iny  reign 
of,  213 

HOUSE  OF  HENEGOl^VEN, 
period  of  rule  of,  15 
its  rise  and  fall.  .19 

HOUSE  OF  HOLLAND, 

period  of  the  rule  of,  14 
founded  hy  Dirk  I,  .is 

HIIBER,   ULRICH,  brief  sketch  of  his  life  and  work,  316 

HUBER,  ZACHARIAS, 

his  collections  of  decisions,  240,  241 
brief  sketch  of  his  life  and  work,  332 

HUGO,  one  of  the  four  jurists  of  Bologna,  115 

HUGOLINUS,  116 

works  of.  on  Libri  Ft'itdorinit,  5.1 

HUNDRED  COURT,  39 

HUSBAND  AND  WIFK,  xee  MARRIAGE. 

provisions  in  Perpetual  Edict  regarding  wives  of  bankrupts.  ^19 
marriage  and  divorce,  429 

HYPOTHECATIONS, 

registration  of,  in  sixteenth  century,  210 

registration  of,  under  Politic] ue  Ordoiiantie,  223 

other  provisions  in  Politique  Ordonantie  regarding,  225 

ILLEGITIMATE  PERSONS,  see  SUCCESSION. 
succession  ab  intestate,  557 

IMMOVABLE  PROPERTY,  sec  LAND. 
registration  of  alienations  of,  226 

INBOORLING,  676 
INCOLA,  676 

INEQUALITY, 

defined  by  Grotius,  2SS 
discussed,  288,  2S9 

INGENUT,  407,  408 
INSIDIA  VERBORUM,  17-1 

INSOLVENCY, 

provisions  in  Perpetual  Edict  regarding  bankrupts  and  alienations  by 

them,  218 

insolvent  leaving  country  to  avoid  paying  debts,  219 
provisions  in  Perpetual  Edict  regarding  wives  of  bankrupts,  219 
improvements  in  law  of,  during  nineteenth  century,  397 
Cape  Insolvency  Ordinance  of  1843,  397 
procedure  in,  discussed,  661 
Roman  law  as  to,  661 
the  missio  in  possessionem,  661 
dispossession  of  the  debtor,  661,  662 

xx  -2 
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INSOLVENCY  (continued), 

appointment  of  manager  of  bankrupt's  estate,  662 

sale  of  the  estate,  662 

division  of  proceeds,  662 

voluntary  or  compulsory  surrender  of  Justinian's  time,  662 

cessio  l)on  oruin,  662,  663,  664 

debtor  bound  to  make  inventory,  662 

respite  sometimes  allowed,  663 

according  to  Dutch  law,  663 

procedure  of  cessio  bonorum  described,  664 

effect  of  writ  of  cession,  665 

customs  to  be  observed  by  insolvent,  665 

composition  with  creditors  under  Roman  law,  666 

in  case  of  heir  refusing-  to  adiate,  666 

when  majority  of  creditors  bound  minority,  666 

in  seventeenth  century,  666 

chambers  for  administration  of  estates,  666 

insolvency  commissioners,  666 

the  bankroetier  or  bankbreeker,  667 

of  persons  who  tied  the  country,  667 

disabilities  of  insolvent,  667 

rehabilitation  under  Dutch  law,  667 

Ordinance  of  1777  "ranted  to  Amsterdam,  667 

source  of  Cape,  law,  667 

provisions  of  Amsterdam  Ordinance,  668 

Cape  Chamber  established  by  De  Mist  in  1803,  669 

instructions  to  the  Chamber,  669 

abolition  of  Chamber  in  1818,  669 

official  sequestrator,  669 

instructions  to  sequestrator  in  1819,  669 

Cape  Ordinance  64  of  1829,  670 

basis  of  our  present  law  of,  670 

Master  took  place  of  official  sequestrator,  670 

Cape  Ordinance  of  1843,  670 

law  of  South  African  Republics,  671 

comparison  of  Dutch  and  English  law  of,  671 

summary  of  the  development  of  the  law  of,  671 

[KSTRUCTIEN  VAN  DEN  HOVE, 

influence  of  Canon  law  in  the,  142 
discussed,  184,  187 

INSTRUCTIES,  184,  187,  207 
INSTRUMENTA  FORENS1A,  198 
TNSTRUMENTA  PUBLICA,  199 
INSURANCE, 

laws  regarding,  in  sixteenth  century,  228 

placaten  dealing  with,  229 

Chamber  established  in  1612,  229 

law  at  the  Cape  till  1879,  when  it  was  altered,  23o,  396 

INTESTATE  SUCCESSION,  xce  SUCCESSION. 
INTRODUCTION,  1 

INVASIONS  OF  NETHERLANDS  BY  OTHER  NATIONS,   effect   of,    on 
laws,  &c.,  13 

INWONENDE  VREEiM  DELI  N(J,  676 

[RNERIUS,  113 

short  biographical  sketch  of,  114 

ITALY, 

study  of  Roman  law  in,  during  twelfth  century,  113 
universities  of,  their  effect  on  the  study  of  Roman  law,  114 
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JACOBUS,  one  of  the  four  jurists  of  Bologna,  115 

JANSSENS,  GENERAL,  360,  376 

JASON,  119 

JOHN  OF  BAVARIA,  59 

JUDGES,  see  JUSTICE. 

JUDGMENTS,  how  divided  in  sixteenth  century,  189 

JURA,  476 

JURA  BANNARIA,  560 

JURY, 

system  introduced  ;it  the  Cape,  364,  386 
qualification  of  jurymen  fixed,  385 
the  geburen  of  Friesland,  544 

JUS  COMMUNE,  204 

JUS  DE  NON  EVOCANDO,  reason  for  strict  observations  of,  in  the  Nether 
lands,  204 

JUS  FEUDORUM,  see  FEUDAL  LAWS. 

JUS  FRISICUM,  83 

ancient  customs  partly  derived  from,  -210 

JUS  FRISIONUM,  425 
JUS  INTRODUCTUM,  205 
JUS  NON  SCRIPTUM,  204 
JUS  OBLIGATIONUM,  288 
JUS  RETENTIONIS,  216,  225 

JUS  RETRACTUS,  206,  605 

in  how  far  adopted  in  Cape  Colony,  606 

JUS  SAXONICUM,  ancient  customs  partly  derived  from,  210 

JUS  SCRIPTUM,  204 

JUS  SUBSIDIARIUM,  206 

JUS  UNIVERSALE  SCRIPTUM,  204 

JUSTICE,  see,  PROCEDURE. 

administration  of,  144 

history  of  early  courts,  144 

place  where  justice  was  administered,  144 

prior  to  conversion  of  Saxons  to  Christianity,  144 

place  of  meeting  of  Saxon  court,  145 

after  introduction  of  Christianity,  146 

courts  held  in  churches  and  churchyards,  146,  147 

courts  held  in  front  of  prince's  palace  or  other  special  building,  146 

time  of  holding  court,  148 

punishments  inflicted  between  sunrise  and  sunset,  149 

August  vacation,  149 

nature  of  the  court,  150 

Placita  Generalia,  150 

special  courts  and  their  business,  151 

district  courts,  151 

town  courts,  151 

rights  of  lord  of  a  district,  ]  51 

manorial  courts,  151 

personal  and  territorial  jurisdiction,  152 

Cynsgericht,  152 

Dykgericht,  152 

heemraden,  152 
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criminal  jurisdiction  of  Placita  Generalia,  153 

schepenbanken, 154 

constitution  of  ordinary  courts  in  thirteenth  to  fifteenth  centuries,  155 

by  baljuw  and  mannen,  156 

by  sellout  and  schepenen,  1.56.  163 

judges  of  fact,  157 

racnimburgii,  158 

scabini,  15S 

president  or  judge  of  the  courts,  160 

two  classes  of  courts  in  early  days,  160 

in  country  districts,  !62 

the  drost,  162 

the  landdrost,  162,  163 

various  other  officers  of  the  courts,  164 

execution  of  judge's  sentence,  164 

courts  of  appeal,  166 

judgments,  how  divided  in  sixteenth  century.  189 

law  of  sixteenth  and  seventeenth  centuries,  201 

Ordinance  of  1521  providing  that,  must  have  its  course,  216 

1'erpetual  Edict  of  4th  October,  1540,  218 

administration  of,  in  South  Africa,  355 

.11  S'I'ICKS  OF  THE   PEACH,  created  at  the  Cape,  364 

JUSTINIAN, 

promulgation  of  his  law-books,  99 

study  of  C/trjj/is  J nrin  in  twelfth  century,  112 

knowledge  of,  in  (Germany,  in  time  of  Henry  II,  113 

system  of,  modified  by  Canon  law,  135 

legislation  of,  in  regard  to  bishops  and  higher  priests,  135 

dealt  with  Church  Jaw  in  liis  AVrr/.v,  '.35 

KABHUATNVKN,  feud  of,  59 

KAMEM  VAN  ASSURANTIH,  established  in  1612,  22! » 

KAMl'HHCrIT  KWAADUECHT.  1*2 

KELTS,  21 

KERSTEMAN,  FRANCISCTS   L..  brief  sketch  of  his  life  and  work,  342 

KETELL,  his  publication  of  f'fi-ccfifftclie  Consultati&n,  246 

KEURBOEKKN,  of  fifteenth  century,  123,  124 

KEUREN, 

granted  to  towns,  73 
discussed,  210 

KIES  COLLEdJH,  75 
KINDERKEWYS,  466 

KING, 

how  chosen  by  early  (Germans,  and  his  powers,  l!t 
of  Franks  in  Charlemagne's  reign,  34 

KUCK   STKHXHN,  165 

LA  LECK,  .Ifi/t'iiif'-n  I!r(i',stri-  ,l{,  Rechtsgeleerde  Adwjsen,  &\-.,  248 

I.ADV   MAHY  OF   UL'RUrNDY,  60 

lier  grant  to  the  Netherlands  of  their  Charter,  (51 
marriage  of,  to  Maximilian  of  Hapsburg,  61 
her  appeals  to  assembled  provinces,  86 

LAESIO   UNO  MM  is. 

abolished  in  Cape  Colony.  396,  607 

its  origin,  607,  610 

still  in  force  in  Transvaal,  607 

provisions  in  the  ('tide  as  to  sale  of  land.  608,  609 
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LAESIO  ENORMIS  (cnntimicrl), 

interpretation  of  the  glossators,  609 

exceptions  engrafted  upon  the  general  principle,  610 

tendency  of  modern  ideas,  611 

LAITY,  and  clergy,  415 

LAMSWEERDE,  Gudderlandm'hc  Consntfaticn,  248 

LAND, 

tenure  and  division  of,  in  time  of  Franks,  35 

registration  of  alienations.  226 

ownership  of,  483 

transfer  of,  coram  judice  loci  rei  sitae,  484,  598 

transfer  of,  in  time  of  Romans,  490 

transfer  of,  in  time  of  Justinian,  492 

transfer  of,  among  the  German  nations,  492 

customs  of  the  Netherlands  as  to  transfer  of,  494 

traditio  coram  judice,  494 

object*  of  system  of  judicial  transfer.  496 

transfer  before  the  judge,  497 

registers  of  transfers.  497.  498 

Placaat  of  1598  requiring  payment  of  2£  per  cent,  on  purchase-price, 

497 

origin  of  Deeds  Registry  office,  498 

Placaat  of  1624  providing  against  secret  burdens  on,  498 
Roman  law  did  not  apply  to  transfer  of,  498 
Hrn-rix  v.  Bitisxinnfs  Trustee,  499 
registration  system  introduced  into  Cape  Colony,  499 
indorsement  upon  Register  of,  499 

summing  up  of  history  of  our  law  regarding  alienation  of.  500 
tenure  of  ancient  Germans,  541 
servitudes  over,  560 
emphyteusis  or  erfpachtrecht,  563 
leenings  plaatsen,  564 

pcipetual  quitrent  tenure  at  the  Cape,  564 
pledge  or  mortgage  of,  593 
sale  of.  598 

jus  retractus  or  naasting,  605 
laesio  enormis.  607 

LANDDROST, 

origin  of.  162,  163 

when  he  prosecuted,  377,  381 

his  duty  on  crime  being  committed  in  his  district,  377 

liability  on  arrest  by,  without  sufficient  ground,  377 

duties  of,  in  regard  to  complaints  against  slaves,  413 

LANDDKOST  AND  HEEMRADEN, 
courts  of,  152,  356 

at  the  Cape,  and  their  proceedings.  360,  376 
had  whole  civil  administration  of  district,  361 
their  powers,  361,  381 
in  the  Transvaal,  368 
in  Orange  Free  State,  370 

preparatory  examinations  in  criminal  prosecutions,  377 
secretary  to,  became  prosecutor  within  his  district,  381 
proceedings  of,  reviewable,  383 
appeal  to,  from  court  of  heemraad,  384 
replaced  by  magistrates  in  1827,  384 

LAND-OWNERS,  a  division  of  Frankish  freemen,  36,  5,1 
LANDRKCHT,  described,  1(18 

LANDSHEER,  see  OVKKLOKD. 

jiower  of,  in  early  days  of  Netherlands,  67 
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LATEN,  407 
LAW, 

personal  laws,  45 

administered  in  Netherlands  during  sixteenth  and  seventeenth  cen- 
turies, 201 

Damhouder's  division  of,  into  jus  scriptum  and  jus  non  scriptum.  '204 

Merula's  division  of,  2t  (5 

statute,  207 

enactments  of  the  State,  208 

privileges,  209 

how  applied  by  the  judges  in  the  sixteenth  and  seventeenth  centuries, 
210 

legislation  of  sixteenth  and  beginning  of  seventeenth  century,  212 

attempts  to  secure  uniformity  in  administration  of  law,  213 

causes  about  fifteenth  century  necessitating  change  in  laws,  212 

promulgation  of  general  laws  during  reign  of  Charles  V,  214 

reasons  for  uniformity  in  the,  215 

Placaat  of  1515  regarding  lessees,  216 

Ordinance  of  1521  providing  that  justice  must  have  its  course,  216 

Placaat  in  1524  forbidding  the  acquisition  by  the  Church  of  lands  by 
testament,  &c.,  217 

Placaat  of  1529  regarding  alienation  and  hypothecation  of  immovable 
property,  217 

Perpetual  Edict  of  4th  October,  1540,  218 

on  settlement  of  Cape  of  Good  Hope,  356 

Commission  appointed  at  the  Cape  in  1857  to  inquire  into  the  state  of 
the,  365 

in  Natal,  367 

in  the  Transvaal,  367 

in  the  Orange  River  Colony,  369 

in  Southern  Rhodesia,  370 

criminal  procedure  from  sixteenth  century,  372 

influence  of  English  law  on  the  development  of  Roman-Dutch  law  in 
South  Africa,  386 

General  Law  Amendment  Act  of  Cape  Colony,  396 

insolvency  and  other  laws,  397 

whether  incorporation  of  English  law  an  improvement,  discussed,  399 

of  Persons,  405 

of  Things,  474 

possession  and  ownership,  480 

alienation  of  property — immovables,  490 

transfer  of  movables,  502 

on  goods  sold  in  market  overt,  506 

on  transfer  of  property  post  mortem,  510 

executors,  510,  526 

of  intestate  succession,  540 

succession  of  Eiscus,  555 

servitudes,  560 

emphyteusis,  563 

obligations,  566 

suretyship,  587 

pledge  and  mortgage,  592 

sale,  598 

laesio  enormis,  607 

specific  performance,  612 

letting  and  hiring,  622 

prescription,  634 

partnership,  650 

limiting  liability,  653 

insolvency,  661 

of  arrest  to  found  jurisdiction,  674 

LEASES,  sec  LETTING  AND  HIRING. 
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LECTORES,  198 

LEENINGS  PLAATSEN,  564 

LEGES  BARBARORUM,  41 

LEGES  THEUDOMANAE,  99 

LEGISLATION,  of  sixteenth  and  beginning  of  seventeenth  century,  212 

LEGITIMATE  PORTION,  abolished  in  Cape  and  other  colonies,  396 

LEGITIMATION,  472 

LETTING  AND  HIRING, 

Placaat  of  1515  regarding  lessees,  216 

chapter  on  leases  in  Politique  Ordonantie,  222,  225 

long  leases  discussed,  477 

Hunr  gaat  voor  koop,  discussed,  622 

this  principle  did  not  apply  to  leases,  623 

leases  in  longuin  teinpus,  623 

registration  of  such  leases,  623 

Cape  cases  cited,  624 

Voet's  views  as  to  long  leases,  625 

why  did  Placaat  of  1744  extend  time  to  twenty-five  years,  626 

in  Transvaal,  leases  of  ten  years  and  over  require  registration,  626 

subletting  of  rural  tenements,  626 

general  law  of  Holland  as  to  subletting,  627 

na  hiuir,  627 

Placaats  of  1515  and  1580  discussed,  628 

how  leases  completed,  630 

views  of  jurists  as  to  whether  leases  should  be  in  writing,  63»> 

law  of  Cape  Colony  on  the  point,  632 

whether  parole  lease  not  followed  by  possession  is  valid,  632 

test  as  to  whether  tenement  is  rural  or  urban,  633 

LEWIS  THE  PIOUS,  50 

LEX  ANASTASIANA,  390 

LEX  BURGUNDIONUM,  applied  to  portion  of  Frankish  monarchy,  98 

LEX  CINCTA,  192 

LEX  ECCLESIASTICA,  34,  41,  42 

affected  by  the  Roman  law,  98 

LEA'  FRISIONUM,  31 

fixed  age  of  majority  at  twelve  years,  419 

LEX  HAC  EDICTALI, 

abolished  in  Cape  Colony,  396,  467 

abolished  in  Natal,  396 

abolished  in  Transvaal  and  Orange  River  Colony,  398,  467 

introduction  of,  into  Holland,  467 

LEX  LOMBARDICA,  as  to  dos,  462 
LEX  MERCATORIA,  509 
LEX  M  UN  DAN  A,  34,  42 
LEX  NORM  A  NIC  A,  423 

LEX  RIPUARIA, 

was  part  foundation  of  Charlemagne's  legislation,  33 

discussed,  37,  39 

how  far  in  force  in  Frankish  kingdom,  46 

sometimes  resorted  to  in  Holland  and  Zeeland,  S3 

mainly  concerned  with  jus  personarum,  100 

no  trace  of  right  of  appeal  in,  166 

ancient  customs  partly  derived  from,  210 

as  to  dos,  462 

recovery  of  stolen  or  lost  property,  502 
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LEX  RUM  ANA,  see  ROMAN  LAW. 

a  source  of  law  in  time  of  Carolingian  monarchy,  41 

how  far  in  force  in  Frankish  kingdom,  46 

edict  of  Lothair,  46 

during  Prankish  period,  95 

when  introduced  into  Netherlands,  96 

growth  of,  in  Netherlands,  100 

ecclesiastics  as  lawyers,  101 

how  recognised  in  the  Netherlands,  103 

during  the  rule  of  the  counts,  104 

in  the  twelfth  and  later  centuries,  1 12 

its  recognition  by  the  Franks,  126 

position  of  Roman  law  in  Holland  in  fourteenth  and  fifteenth  centuries, 

123 

adoption  of,  by  House  of  Rurgundy,  126 
ancient  customs  partly  derived  from,  210 
on  alienation  by  husband  of  wife's  property,  452 
influence  on  family  law  of  Holland.  473 

LEX  KAIJCA, 

was  part  foundation  of  Charlemagne's  legislation,  33 

discussed,  37 

resorted  to  in  Holland  and  Zeeland,  83 

mainly  concerned  with  jus  personarum,  99,  100 

no  trace  of  right  of  appeal  in,  166 

ancient  customs  partly  derived  from,  210 

apparently  did  not  recognise  a  caste  of  hereditary  nobles,  407 

recovery  of  stolen  or  lost  property,  ."50*2 

LEX  SAXONICA,  426 

as  to  do-.,  462 

LEX  SAXONUM,  31 

LEX  Srilll'TA,  described,  I  In 

LEX  TllJdKXARIA,  103 

LEX   riXIGUTHULTM. 

applied  to  portion  of  Frankish  monarchy.  98 
its  origin  discussed,  98 

LIBEI!  /,•/•>'/'"  .Y,SY;/.VM/   /'.l/'/.LV/,  9!) 

LIBEll  SANCTUS,  of  lloniface  V!  II,  134 

LIBERTI.  40S»,  410 

L I  Bill  VE I  ~U01!  UM,  55 

LI BRI  PENS,  493,  501 

LIMITATION   OF  LIA  151  MTV, 
its  origin,  653 

Homan  ideas  of,  of  members  of  trading  ventures,  653 
societates  vectigales,  651 

farming  of  tolls  anil  customs  by  Romans,  654 
of  Homan  partnerships,  654 
societies  for  gain  in  middle  ages,  656 
compagnie  en  actions,  656 
East  India  companies,  656 
the  great  Bank  of  Law,  657 

special  charters  in  eighteenth  and  nineteenth  centuries,  657 
statute  law  as  to,  in  England,  657 
statute  law  in  Cape  Colony,  658,  659 
statute  law  in  the  Transvaal,  658,  659 
historical  sketch  by  Bristowe,  .J.,  658 
statute  law  in  Natal.  659 
statute  law  in  Orange  River  Colony,  659 
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LIMITATION  OF  LIABILITY  (rontiniifd). 
statute  law  in  Rhodesia,  059 
imperfection  of  South  African  company  law,  659 

LITKS,  21,  36,  407 

tribute  payable  by,  411 

described,  411 

privileges  of,  41 1 

gradual  tendency  towards  freedom  of,  41 1 

traces  of  slavery  disappeared  in  Holland  in  179;").  412 

slavery  continued  in  Dutch  colonies,  412 

LIT  US,  21,  53,  407 

LOEN1US,  his  collection  of  decisions,  -240 

LOMBARDS, 

position  of,  in  middle  of  sixth  century,  17 
allowed  boys  of  ten  years  to  give  evidence,  419 

LONG   BEARDS,  position  of,  in  middle  of  sixth  century.  17 
LOTH  All;, 

extract  from  edict  of,  46 

cession  by,  of  Walcheren  to  the  Vikings.  51 

LOl  IS  XI,  Ins  efforts  to  obtain  possession  of  the  House  of  Burgundy,  GO 

LOUIS  XIV,  93 

LUCAS   MK   I'KNNA.  Us 

LUL1US,  LMDERICUS,  brief  .sketch  of  his  life  and  work,  34S 

LYBRKCHT.  AHKNT,  brief  sketch  of  his  life  and  work,  345 

LYGARIUs,  conquered  by  Clovis,  -28 

MAAGZOEN,  liim 

MABILLONIS,  FOKMULAK,  102 

MA  EL,  the,  145 

MAELSTKDK,  145 

MAGISTRATES, 

resemblance  to  the  sellouts  in  respect  of  duties,  163 
lirst  appointment  of,  by  the  towns,  163 
appointed  in  Cape  Colony  in  1827,  3X4 

MAHAL,  the,  145 
MAIMING,  «5i»'.i 

MAJORITY, 

age  of.  lived  at  twenty-one  years  in  Cape  Colony,  364,  39S,  421 » 
variation  in  uge  of,  during  sixteenth  century,  419 
age.i  of,  in  South  Africa,  420 
venia  aetatis,  421 

MAJORS, 

ami  minors,  417 

widows  and  widowers  regarded  as,  42s 
MALBERG,  14--, 
MALBURG,  145 
MALLA    i'lllNCIl'ALIA,  15(> 

MALLUM  LEGITIMUM,  of  the  Salic  Franks,  3S 
discu>sed,   145,  147,   I5U 
block  of  stone  on  the,  145 

presided  over  by  chief  of  tribe,  and  later  by  the  king.  151) 
meetings  of  the,  150 
president  of  the,  161 
was  Supreme  Court  in  criminal  matters,  372 
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MALLUS,  see  MALLUM. 

MANCIPATIO,  49-2,  493,  501 

MANDAMENT  VAN  COMPLAINTE,  482 

MANDAMENT  VAN  MAINTENUE,  482 

MANDAMENT  VAN  SPOLIE,  482 

MANNEN,  414 

MANUMISSIO  IN  ECCLESIA,  410 

MANUMI88IO  PER  CHARTAM  ET  KPISTOLAM,  410 

MARCULEUS,  40 

formulae  of,  102 

MARGARET,  hand  vest  of  the  Empress  of  1346  concerning  guardianship,  423 

MARGARET  OK  SAVOY,  reference  to  General  Assembly,  86 

MARIA,  the  Lady  Mary  of  Burgundy,  60 

MARITAGIUM,  462 

MARITIME  LAW  IN  CAPE  COLONY,  395,  396 

MARKEGEMEENSCHAP,  483 

MARKENRIGTERS,  courts  of,  162 

MARKET  OVERT,  sales  in,  506 

MARRIAGE,  see  ANTENUPTIAL  CONTRACTS. 

reference  to  laws  and  customs  in  Stadboek  of  Groningen,  82 

Canon  law  in  regard  to,  followed  closely  the  Roman  law,  133 

Church  was  opposed  to  divorce,  133 

provisions  in  Perpetual  Edict  regarding,  221 

chapters  in  Politique  Ordonantie  dealing  with,  222,  223 

irregular,  223,  438 

celebration  of,  under  Politique  Ordonantie,  223 

consent  of  parents,  223 

forbidden  degrees  of,  224 

Gudelinus'  treatment  of  the  subject  compared  with  that  of  Grotius, 
257 

how  Grotius  treated  the  subject,  277 

influence  of  English  law  upon  Roman-Dutch  law  of,  398 

of  slaves,  409 

Ripuarian  laws  lixed  age  for  marrying  at  fifteen  years,  419 

when  minors  could  marry,  421 

and  divorce,  429 

definition  of,  429 

requisites  of  Roman  law  for,  429 

betrothal,  430 

early  customs  of  purchasing  wives,  430 

consent  of  bride  not  required  in  early  German  period,  431 

how  betrothal  completed,  431 

when  consent  of  bride  became  necessary,  432,  442 

exchange  of  rings,  432 

consequences  of  betrothal,  433 

specific  performance  of,  433 

stuprum  on  part  of  bride,  433 

ceremony  of,  434 

publication  of  banns,  223,  434,  437,  438,  439 

when  Christian  marriage  rites  adopted,  434 

requirements  of  the  Church,  435 

consummation  of,  435 

distinction  of  Canon  law  between  promise  to  marry  now  and  at  a  future 
time,  435 

necessity  of  parties  going  to  the  church,  436 

by  public  declaration  followed  by  concubitus,  437 
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MARRIAGE  (continued), 
<t  civil  act,  437 
when  completed,  437 
invalidation  of  secret,  43S 
Political  Ordinance  of  1580,  438,  446 

requisite*  concerning  the  ceremony  of,  to  he  adhered  to,  439 
South  African  ordinances,  439 
bridal  feasts,  439,  440 
wedding  presents,  origin  of,  440 
requisites  and  hindrances,  440 
age  of  contracting  parties,  440 
consent  of  parents  or  guardians,  441,  442,  443 
of  orphan  minors,  442 
clandestine  marriages,  443 

prohibited  degrees  of  consanguinity  and  affinity,  444 
of  children  by  adoption,  445 
difference  between  Canon  and  Civil  laws,  445 
explanatory  Ordinance  of  1664  and  further  ordinances,  446 
dispensation  granted  by  the  States,  446 
of  deceased  wife's  sister,  447 
religious  differences,  447 
of  Jews  and  Christians,  447 
of  Protestants  and  Catholics,  448 
adulterer  and  adulteress,  448 
annus  luctus,  449 

effect  of,  on  persons  of  spouses,  450 
by  our  law  wife  regarded  as  a  minor,  451 
community  of  property,  451,  453 
marital  power  of  husband,  451,  452 
effect  of,  on  property  of  the  spouses,  453 
antenuptial  contracts,  457 
dos,  douarie  and  morgengave,  461 
dos  described,  463 
douarie  described,  463 
morgengave  described,  463 
protection  of  creditors,  464 

Perpetual  Edict  of  1540  re  gifts  from  husband  to  wife,  464 
Cape  legislation  thereon,  464 
Transvaal  legislation,  465 
boedelhouderschap,  465 
second  marriages,  467 
divorce.  467 
legitimation,  472 

MARTHINLIS  GOSIA,  115 

MATHAL,  the,  145 

MATHIESSEN,  appointed  judge  in  Kaad  van  Justitie,  363 

MATTHAEUS,  ANTONIUS,  three  Dutch  lawyers  of  this  name,  296 

MATTHAEUS  II,  ANTONIUS,  sketch  of  his  life  and  work,  296 

MATTHAEL  S  III,  ANTONIUS,  brief  sketch  of  his  life  and  work,  316 

MAURICE,  91 

MAURICE,  PRINCE,  266,  267,  268,  474 

MAXIMILIAN  OF  HAPSBURG,  61,  86 

MECHLIN. 

Great  Council  of,  its  origin  and  influence,  85 
Supreme  Court  of,  126,  167,  170,  214 

as  a  court  of  appeal,  170 

not  exclusively  a  judicial  body,  171 

its  functions  separated  by  Charles  the  liold,  171 

how  constituted,  171 
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MEDE-ZWERENDEN,  179 

MET  SALE  GEVEN,  503 

MENAPII,  position  of  the,  in  time  of  Caesar,  16 

MERCHANT  SHIPPING  ACT  OF  1855,  Cape  Colony.  895 

MEROVIGIAN  DYNASTY, 

origin  of,  29 

laws  during  the,  49 

whether  the  monarch*  gave  benefices  to  their  followers  discussed,  53 

MEROWIG,  -29,  32 

MERULA,  PAUL,  124 

brief  sketch  of  life  and  Avork  of.  234 

METALS  AND  MINERALS, 

ownership  in  precious,  486 

legislation  MS  to,  in  South  Africa  briefly  traced,  487 

base,  in  Transvaal,  488 

MEUBKLKN   HEBBEN  GEEN  GEVOLG.  503.  506 
MIDDELBUHt  J.  grant  of  charter  to.  73 
MILLENAR1US,  18 

MINORS, 

and  majors,  417 

effect  of  German  customs,  417 

patria  potestas  never  recognised  by  law  of  Holland,  417 

effect  of  marriage.  417 

German  and  Roman  youths  compared,  418 

tutelage  under  Roman-Dutch  law,  420 

guardianship,  422 

marriage  of,  440,  443,  444 

how  affected  by  period  of  prescription,  643 

MISSI  DECURRENTES,  33 

MFSSI   DOMINIC],  33,  35 

MISSIO  IX    POSSESSIONEM,  661 

MISSI VEN,  207 

MOBILIA  NON   HABENT  SE<L>UELAM,  503,  504,  505,  509 

M(  )NOPOLTES,  provisions  iji  Perpetual  Edict  regarding,  219 

MOORDBRAND,  153,  (.98 

MORATORIUM,  663 

MORD  HIT,  or  mord  tot,  698 

MORGENGAJJA,  463 

MORGENGAVE,  461,  463 

Set:    DOS. 

MORTGAGE, 

placaat  in  1529  in  regard  to,  of  land,  217,  497 
immemorial  custom  in  Holland  in  regard  to,  217 
practice  to  execute,  coramjudice,  217,  595 

enactment  that  it  must  take  place  before  the  judge  in  whose  juris- 
diction the  land  is  situate,  217,  218 
chapter  in  Politiipie  Ordonantie  dealing  with,  223,  225 
abolition  of  legal  mortgages,  397 
kinderbewy.s,  466 
debt  regarded  as  a  movable,  477 
pledge  and,  discussed,  592 
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MORTGAGE  (continued), 
in  early  times,  593 

creditor  became  dominus  of  property,  594,  595 
practice  in  fourteenth  century  to  have  mortgagor  in  possession, 
necessity  for  deed  of  hypothecation  and  publicity,  594 
formality  of  "stock  legging,"  594 
execution  of  mortgage  before  a  judge,  595 
registration  of  deed,  595 
dues  to  be  paid  on  mortgage,  595 
mortgagee  must  sell  by  judicial  sale,  595 
later  Roman-Dutch  law  followed  German  practice,  595 

MOVABLES, 

transfer  of,  502 

laws  of  early  Franks,  503 

maxim  "  Mobilia  non  haberit  sequelam,''  503  fit  seq. 

Saxon  law  as  to  following  up,  504 

Roman  law  as  to  valid  transfer  of,  504 

sold  for  cash,  505 

Antwerp  adopted  maxim  "  Mobilia  non  habent  se(juelam,v  50f> 

Hollanders  followed  Roman  law,  505 

valid  delivery  necessary,  505 

\li:LDER,  JOHANNES,  instructions  issued  to,  35<i 

MUNDO ALDUS,  431,  434 

MUNICIPAL  LAW,  founded  on  Natural  Law  by  Grotius,  286 

MUNNIKS,  J.,  brief  sketch  of  his  life  and  work,  344 

MUNSTER,  bishopric  of,  its  origin,  33 

MUTUUM,  rules  of  Roman  law  almost  entirely  adopted,  586 

NA  HUUR,  627,  629 

NAAMLOZE  VERNOOTSCHAP,  651 

NAASTING, 

law  of,  200 

denned  and  explained,  605,  606 

N.ERANUS,  consultations  of,  237,  244 

NATAL, 

establishment  of  Roman-Dutch  law  in,  367 
its  Native  Code,  367 
influence  of  English  legal  ideas,  393,  398 
abolition  of  legitimate  portion,  &c.,  in,  396 

NATIONAL  ASSEMBLY,  of  Franks  in  ninth  century,  35 

NATURAL  LAW, 

as  defined  and  treated  by  Grotius,  283 
our  obligations  to  the  theory  of,  293 

NEGOTIABLE  INSTRUMENTS,  509 
NEMO  ALTERI  STIPULARI  POTEST,  582 
NEOCAESAREA,  COUNCIL  OF,  133 
N  EOSTADIUS,  his  collection  of  decisions,  239 
NETHERLAND  SAXONS,  territory  of,  27 

NETHERLANDS, 

invasions  by  other  nations,  effect  of,  J3 

periods  of  history,  13 

how  inhabited  at  beginning  of  Christian  era,  16 

early  occupation  of,  16,  17 

in  early  Roman  period,  24,  25 

sketch  of  history  of,  57 
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NETH  E  UL,  A  NDS  (con  tin  tied), 

political  history  of,  57 

divided  into  provinces  and  cantons  or  gouwen,  58 

Philip  the  flood's  policy  in  regard  to,  59 

Great  Charter  granted  by  the  Lady  Mary  of  Burgundy,  61 

the  Austrian  line,  61 

regency  after  1517,  62 

Philip  the  Fair's  interference  with  cle  Groote  Privilegie,  62 

struggle  for  freedom  during  reign  of  Philip  [I,  62 

policy  of  House  of  Austria  towards  union  of  the,  63 

treaty  of  Augsburg  declaring  independence  of  seventeen  provinces,  63 

early  constitutional  history  of  the,  65 

the  Estates  of,  described,  67 

sovereign  power  in,  described,  67 

Great  Council  of,  84 

the  Reformation,  88 

revival  of  learning,  88 

the  Republic,  88 

Declaration  of  Independence.  90 

Act  of  Abjuration,  90,  91 

States-General,  its  composition  and  functions,  92 

Holland's  predominating  iuHuence,  93 

when  Lr.r  Romano,  introduced,  96 

influence  of  Roman  law,  97 

Roman  law  during  the  rule  of  the  counts,  104 

Roman  law  during  twelfth  and  later  centuries,  112 

influence  of  Cujacius  and  Donellus  on  study  of  Roman  law,  121 

Roman  law  in  fourteenth  and  lifteenth  centuries,  123,  125 

effect  of  Canon  law  in,  130 

administration  of  justice,  151,  152,  155 

constitution  of  ordinary  courts  during  the  thirteenth  to  fifteenth 
centuries,  155 

whether  rachineburgii  existed  in  the,  158 

presidency  of  the  great  courts,  161 

presidency  of  the  lesser  courts,  161 

courts  of  appeal,  166,  373 

court  of  the  count  became  national  court  of  appeal,  166 

Supreme  Court  of  Mechlin,  170,  214 

development  of  procedure  in,  174 

practice  of  the  courts  from  sixteenth  century  onwards,  186,  372 

practitioners  in  old  Dutch  courts,  191 

advocates  in,  191 

attorneys  in,  195 

notaries  in,  197 

law  administered  in,  during  sixteenth  and  seventeenth  centuries, 
201,  372 

Roman-Dutch  law  took  shape  and  became  a  definite  system  of  juris- 
prudence, 203 

general  laws  applicable  to  whole  of  the,  203 

introduction  of  uniform  laws  in  the,  215 

Placaat  of  26th  July,  1581,  declaring  King  of  Spain  ceased  to  have 
control  in  the,  227 

development  of,  after  casting  off  yoke  of  Spain,  249 

great  centre  for  study  of  law  in  seventeenth  century,  249 

criminal  procedure  in  the,  372.  373 

lower  courts  in  the,  373 

conditions  of  persons,  405 

minors  and  majors,  417 

marriage  and  divorce,  429 

when  law  of  community  introduced,  455 

boedelhouderschap,  465 

law  of  divorce,  469 
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NETHERLANDS  (i-v/tthnmt), 

individual  ownership  recognised  during  Frankish  occupation  of,  483 

coiniiion  ownerslii[>  of  forest  lands  and  pasturage',  488 

cu>tonis  in  the,  in  regard  to  sale  of  land,  494 

traditio  corain  judice,  494 

law  as  to  stolen  property,  503 

free  testation  not  universally  adopted  in  the,  513 

execution  of  wills  in  the,  515 

did  not  adopt  Roman  law  principle  re  institution  of  heir  in  wills,  522 

reservatory  and  codicillary  clauses,  523 

law  of  intestate  succession,  541 ) 

law  of  obligations  in  the,  566 

law  of  suretyship  in  the,  589 

law  of  pledge  and  mortgage,  593 

law  of  sale,  59S 

laesio  enormis  in  the,  607 

specific  performance,  612 

letting  and  hiring,  622 

prescription  in  the.  638 

partnership  in  the,  651 

insolvency  procedure  in,  663 

law  of  arrest  to  found  jurisdiction,  674 

delicts  and  crimes  in  the,  695 

NICAEA,  COl"  NCI  I,  OF,  133 
NIEUVTE  RKFORMATIEN,  period  of.  214 
NIGER,  GERARDUS,  55 
NOF.ILES,  414 

NOBLES, 

described,  6>s 

three  classes  of,  68 

representation  of,  in  States-General,  93 

and  commoners,  414 

welgeborenen,  welgeboren,  maniien  or  schildboortigen,  414 

NOMINA.  476 

NOODT.  GERARD,  brief  sketch  of  his  life  and  work,  331 

NORTH  HOLLAND,  was  part  of  Holland,  58 

NORTHMEN, 

descents  of,  on  Frankish  coast,  50 

their  raids  on  English  coast,  50 

inroads  on  Holland  by,  51 

destruction  of  law-books  during  inroads  of,  104 

effect  of  their  inroads,  1114 

NOTAE  HIEROGLYPHICAE,  197 

NOTARIES, 

their  knowledge  of  law  in  early  days,  101 

derivation  and  meaning  of  term  "  notary,"  197,  198 

functions  of,  in  early  days,  197,  515,  516 

during  middle  ages,  197 

the  protonotarius,  198 

sometimes  called  "  cancellarii,"  "secretarii."  and  "  lectures,"  19K 

church,  198 

secular,  198 

of  the  Frankish  Empire,  198 

probably  known  in  Netherlands  before  thirteenth  century,  199 

possessed  protocols  in  beginning  of  thirteenth  century,  199 

examinations  of,  199,  200 

signet  ring  of,  199 

number  of,  limited  by  1'lacaat  of  1524,  199 

YV 
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NOTARIES 

limit  of  practice  in  1592,  199 

in  Cape  Colony,  200 

protocols  of,  199,  200,  220 

provisions  in  Perpetual  Edict  regarding,  220 

execution  of  -\vills  before,  515,  516 

Avere  well  known  in  Justinian's  time,  516 

NOTARII  PUBLICI,  198 

NOTARIUS,  197 

NULLUS  IDONEUS  TESTIS  IN  RE  SUA  INTELLIGITUR,  521 

OBERTUS  AB  (JRTU,  55 

OBERVORMUNDSl  HA1T,  DIE,  423 

OBLIGATIONS,  see  SCKKTYSHIP. 

la\\r  of,  derived  from  Roman  law,  56(5 
in  early  day-  of  the  Netherlands,  566 
distinction  oet  ween  promise  to  do  an  act  and  promise  that  gives  rise  to 

legal  obligation,  567 

importance  attached  to  promises  by  early  German--,  507 
maxims  of  the  people  relating  to  promise,  568 
the  promise  with  hand-shake,  568 
promise  differed  from  obligatio  juris,  569 

when  specific  performance  of  promise  could  be  first  demanded,  569 
real  contract,  569 
exchange,  569 
the  vadiuni,  57" 
during  middle  ages,  570 
agreement  before  judicial  officer,  570 
disappearance  of  Germanic  forms  and  symbols,  571 
influence  of  Roman  law  in  fourteenth  and  following  centuries,  571 
••  r\  undo  pacto  non  oritur  actio"  of  Roman  law.  571.  574 
view  adopted  by  Hollanders,  571 

"  ex  undo  pacto  oritur  actio"  of  Roman-Dutch  law,  572,  574 
Human  distinction  between  pacts  and  contracts,  572 
pacts,  among  the  Germans,  572 
redelyke  oorzaak  of  Grotius,  573 
"  causa"  or  "  causa  legitima,"  573 
consideration,  .~>7.'-> 

"  nudum  pactum  "  of  the  Romans,  574 

"ex  undo  pacto  oritur  actio,"  meaning  of,  after  thirteenth  century,  574 
views  of  Zypaens,  Gudelinus  and  others,  575 
opinion  of  Paul  \  Oet,  575 
opinion  of  Jan  Voet,  576 

these  writers  followed  the  practice  of  the  Germans,  577 
does  later  Roman-Dutch   law  require  more  than  a  deliberate  agree- 

ment? 577 

opinions  during  first  half  of  seventeenth  century,  577 
Van  Leeuwen's  opinion  in  his  Ccnmira  Forciisi-s,  577 
Voet's  reference  to  this.  577 
Dekker's  note  on  Van  Leeuwen's  theory,  57* 
conclusion  from  a  purely  historical  point  of  view,  578 
viewed  from  an  ethical  .standpoint,  578 
decisions  of  South  African  courts  on  "consideration,"'  578 
difference  between  formalism  of  Romans  and  of  Germans,  579 
tendency  of  Germans  to  avoid  unnecessary  ceremonies,  579 
consensus  of  parties  regarded  as  the  essential  element,  579 
efforts  of  Canonists  to  do  away  with  forms,  579 
effect  of  breaking  a  promise,  579 

disregard  of  the  Roman  law  divisions  of  contract,  580 
the  "conventio  benetica"  of  jurists  of  middle  ages,  580 
"conventio  principalis,''  meaning  of,  580 
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OBLIGATIONS 


Roman  "stipulatio"  had  different  meaning  in  western  Europe,  ASM 

formalities  of  Roman  "stipulation,"  581 

in  Justinian's  time,  581 

promise  on  behalf  of  absentee,  581 

stipulation  in  interests  of  an  outsider,  582 

jurists  of  middle  ages   extended  scope   of  verbal   obligations  beyond 

Roman  limits,  582 

abolition  of  technical  "stipulatio,"  582 
consequences  of  abolition,  582 
verbal  contract  by  agent,  582 

enforcement  of  promise  made  on  behalf  of  third  party,  582 
principle  of  "nemo  alteri  stipulari  potest"  rejected  by  Canon  law,  5S2 
Roman  penalty  for  non-performance  of,  583 
views  of  Grotius  and  others  on  stipulations  made  on  behalf  of  third 

parties,  584 

ODOFREDUS  SCHOOL  OF  LAW,  117 
OECONOMUS,  162 
OLDENBARNEYELD,  2(56 

peace  with  Spain,  at  his  instigation,  266 

arrest  of,  268 

sentenced  to  death  and  executed,  26S 

OMMELANDEN, 

was  part  of  bishopric  of  Utrecht,  58 
Landrecht  van  Ommeland,  82 

ONBEJAARDE  WEES,  420 
ONBESCHREVEN  RECHT,  204 
"  ONDER  CURRECTIE,"  origin  of  expression,  193 
ONDER-SCHOUT,  361 

OORDEEL,  180 

sec  PROCEDURE. 

OPENBARE  VIERSCHAREN,  156 
OPPER  GERECHTSHEER,  162 
OPTIMATES,  a  division  of  Frankish  freemen,  36 
ORANGE  FREE  STATE,  sec  ORANGE  RIVER  COLONY. 

ORANGE  RIVER  COLONY, 

prior  to  annexation  the  Orange  Free  State  adopted  Roman-Dutch  law, 

369 

amended  O.F.S.  constitution  of  1898,  369 
after  annexation  by  British,  37" 
influence  of  English  law  on  courts  in  the,  388,  395 

ORDAL,  ISO 
ORDEAL,  proof  by,   ISO 
ORDEL,  180 

ORDINANCES,  .vr  ORDONANTIK  ;  POLITIQUE  ORDOXANTIE. 
in  sixteenth  and  seventeenth  centuries,  207,  227 
how  headings  of,  varied,  207 

13 


of  157"  regulating  procedure  in  lower  courts,  373 
Emancipation  Ordinance  of  1833,  414 


ORDONANTIE 

over  de  Procedeeren  van  de  Criniineele  Saaken  in  de  Nederlanden, 

157",  186 

op  't  stuk  van  de  Justitie  binnen  de  Steden  en  ten  platte  lan<len  van 
Holland  en  West  Friesland,  1580,  186 

ORDONANTIEN,  207 

YY2 
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ORPHAN  CHAMBERS, 
in  Holland,  531 
at  the  Cape,  ,131 
instructions  of  1803,  531 
duties  of,  531 

OSTRICHES,  ownership  in,  486 

OTTO,  a  lawyer  of  the  twelfth  century,  115 

Ol'DE  COSTUMKX,  108 

OUDE  GEWOONTE,  -'or. 

OVERIJSSEL, 

was  considered  part  of  bishopric  of  Utrecht,  58 
superior  court  of,  173 
incapacity  of  women  in,  426 

OVERLORD, 

power  of,  in  early  days  of  Netherlands,  67 
tribute  payable  to.  by  towns.  72 
circuit  courts  held  by,  153 

OWNERSHIP,  482 

habits  of  early  Germans  in  regard  to,  of  land.  483 

common,  483 

individual,  483 

transfer  of,  484 

Roman  conception  of  individual,  4S4 

Grotius'  definition  of,  484 

our  law  of,  (litters  very  little  from  that  of  the  Cor]>iix  Jtn-in,  485 

in  wild  animals  discussed,  485 

in  bees,  485 

in  ostriches— Cape  legislation.  48b' 

in  jjume  and  tish  captured,  48(j 

in  precious  metals  and  stones,  486 

in  farm,  how  affected  on  proclamation  as  public  di^in^.  488 

alienation  of  immovable  property,  4!to 

transfer  of  movables,  502 

PACIFICATION  OF  GHENT,  we  GHKXT. 

TACTS,  sec  OBLIGATIONS. 

PAC1TM   I>K  gl'OTA   LITIS,  197 

I'ADUA.  118 

l'A(il.  35 

PAGTS,  1!) 

I'AUATK  KXECl'TIE,  50li 

"  PARENTS,"  interpretation  of,  in  1'olitiiiue  Ordonantie,  223 

I'AHTNERSHIP,  .src  LIMITATION  OK  LIAMIIJTV. 

discussed.  650 

based  on  Roman  law  of  societas,  650 

societsis  actuariorum,  650 

societas  vectigalium,  650,  (>54 

in  middle  ages,  650 

benefit  societies,  650 

socida,  650 

commande  de  bestiaux,  651 

societe  en  commandite,  651 

societe  anonyme,  651 

influence  of  French  decisions,  652 

I'othier's  work  on  Partnership,  (i52 

influence  of  English  laM",  652 
I'ATEKNA   PATERNIS  MATERXA  MATERNIS,  542 
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PATRJA  POTESTAS,  417,  422,  423,  445,  512 

PATRICII,  «8 

see  NOBLES. 

PATRONUS,  192 

PAULUS  DE  CASTRO,  119 

PAUPER,  origin  of  court  assigning  an  advocate  to  defend  a,  194 

PECKIUS,  brief  sketch  of  his  life  and  work,  251 

PENSION AR  IS,  ,w  RAAD  PEXSIOXARIS. 
his  position  and  duties,  76 
in  fifteenth  and  sixteenth  centuries,  127 

PEP1N  THE  SHORT,  lirst  of  Carolingian  inonarchs,  2!) 

PEREGRIN  US,  675,  670 

PERICULUM  IN  MORA,  377 

PERPETUAL  EDICT,  of  4th  October,  1540,  21, S 

PERSONS, 

law  of,  40") 
conditions  of,  4(1.1 
divisions  of,  4(  »."> 
freemen,  407 
freeborn,  40S 
slaves,  40S 
enfranchised,  4051 
Htes,  411 

nobles  and  commoners,  414 
laity  and  clergy,  415 
minors  and  majors,  417 
marriage  and  divorce,  429 

PETRI  EXCEPTIONES,  102 

PHILIP  II  OE  SPAIN,  62,  89,  213 

deposition  of,  by  Act  of  Abjuration,  90 

PHILIP  THE  FAIR,  61 

PHILIP  THE  GOOD,  .59,  86 

establishment  of  courts  of  appeal,  168,  170 

PHILLIPUS  A  LEIDIS,  138 

PITHOU,  122 

PLACAAT,  see  LAW. 

PLACENT1US,  a  lawyer  of  the  twelfth  century,  113 

PLACITA  COMMUNIA  (or  Generalia),  of  Franks,  33 

PLACITA  GENERALIA  (or  Communia),  130 

was  chief  court  of  appeal  prior  to  twelfth  century,  130 
business  of  the,  131 
criminal  jurisdiction  of,  133 

PLACITA  INDICTA,  130 
of  Franks,  35 

PLEDGE, 

and  mortgage,  392 
of  the  Germans,  392 
delivery  was  essential,  393 

gradually  regarded  as  an  accessory  obligation,  393 
principles  of  pignus  and  hypothecatio  taken  over  from  Romans,  393 
law  of,  in  time  of  Grotius,  393 

distinction  between  pledge  of  movables  and  mortgage  of  immovables, 
593 
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PLEDGE 

of  movables,  f>93 
of  immovable  property,  f>94 
pledgee  must  sell  by  judicial  sale,  r>9"> 
law  of  Holland  protected  the  debtor,  r>9.~> 
parate  executie  prohibited,  596 
pfandungs  clausel,  597 
POLICE  COURT,  established  in  Capetown,  3s.-> 

POUTIQUE  ORDONANTIE  OF  1580.  221 
enactments  of,  222 
Interpretation  Ordinance,  227 

I'ooHTMEESTER,  7.1,  7(5 

POPE  JOHN  XXII,  his  collection  of  laws,  ^c.,  134 

POPES, 

their  claims  to  power  in  ninth  to  eleventh  centuries,  136 

increase  of  power  in  western  Europe,  136 

POPHA.M.  COMMODORE,  capitulation  of  Cape  to,  362 
PORTER,  A.  -(I.,  365 
POSITIVE  LAW,  discussed,  2S2 

POSSESSION. 

mala  tide,  47S 

ami  ownership,  480 

resort  to  self-help,  480 

recognition  of  State  as  defender  of  rights,  4SO 

Canon  law  on.  481 

exceptio  spolii,  4s  1 

effects  of,  481 

mandament  van  maintenue,  482 

POST  MORTKM,  transfer  of  property,  51O 
POST-NTPTIAL  CONTRACTS,  allowed  in  Natal,  39S 
PJIAEDIA  RI'STICA,  requisites  of  leases  of,  226 
PRAELOCUTORES,  194 
IMJAEl'ARATolKK  IXKORMATIE,  377 

PlIAKSCKIPTK)  LON(4I  TE.M  POR1S,  rj3r, 

its  requisites,  (53") 

PKAKSCUIPTIO  LONGISSIMI  TEMPORIS,  636 
PRAETORIA  (Praetorimn),  147 
PREC'TOl'S  STONKS,  see  STOXKS. 
PREDESTINATION,  belief  in,  2Hli 

PRESCRIPTION, 

provisions  in  I'erpetual  Kdicl  regarding,  220 

discussed,  (534 

Roman  law  of,  634 

French  lav  of,  634 

history  of  Roman-  Dutch  law  of,  634 

its  origin,  634 

usus  auctoritas,  634 

praescriptio  longi  temporis,  63") 

requisites  of  praescriptio  longi  temporis,  63«"> 

theoretical  difference  between  acquisition  of  ownership  by  usucanion 

and  the  securitas  possessionis,  635 

pr.ie-criptio  longissimi  temporis  of  Theodosius  II,  636,  637,  640 
in  time  of  Justinian,  636 
German  law  as  to,  637 
ivco-uition  of,  by  Saxons,  637 
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PRESCRIPTION  (continued), 
in  the  Netherlands,  638 

when  Hollanders  varied  the  general  German  rule,  63S 
third  of  a  century  applied  to  immovables,  639 
whether  it  also  applied  to  movables,  639 
law  of  Holland  as  to,  in  eighteenth  century,  641 
in  Cape  Colony,  641 
in  the  Transvaal,  641 
nature  of  the  original  possession,  641 
Germans  ignored  difference  between  bona  Hde  and  mala  lide  possession, 

641  ' 

(  'anon  law  as  to,  642 

periods  of  claimants'  minority  or  absence,  642 

difference  between  Roman  and  Roman-Dutch  law  as  to  minority,  643 
prescription  acquisitive,  643 
prescription  extinctive,  643 

is  debt  extinguished  by,  or  is  the  remedy  barred,  644 
time  within  which  action  Avas  prescribed.  64l> 
IMacaat  of  Charles  V  of  1540,  646 
decisions  in  Transvaal,  647 
decisions  in  ((range  Free  State,  647 
decisions  in  Cape  Colony,  647 
statute  law  in  Cape  Colony,  647 
cases  of,  not  dealt  with  by  (  'ape  statute,  64S 
in  Tran-vaal,  649 
in  Oiange  River  Colony,  649 
in  Cape  (  'olony,  649 

PRESCRIPTION  ACQUISITIVE,  64:1, 
PRESCRIPTION   EXTINCTIVE,  643 
PRINCE  OF  ORANGE,  89 

PRINTING,  the  art  of.  facilitated  the  studv  of  civil  law  in  fifteenth  century, 
119 

PRIVILEGES. 

defined,  -JO!) 

during  sixteenth  and  seventeenth  centuries.  209 

PRIYILEGIEN.  -_>07 

.svr    PRIVILEGES. 
PRIVY  COUNCIL,  effect  of,  on  Roman-Dutch  law,  391 

PROCEDURE, 

development  of,  174 

in  Prankish  Empire,  174 

functions  of  the  judge  in  early  times,  174 
in  middle  ages,  174 


opportunities  given  to  defendant  to  appear,  17") 

effect  of  default  of  appearance  by  defendant.  17"> 

effect  of  Roman  and  Canon  law,  17-"> 

introduction  of  formalism,  17") 

choosing  particular  kind  of  action  by  formula,  176 

division  of  actions,  176 

formulae,  176 

distinction  between  civil  and  criminal  procedure  in  twelfth  tuid  thir- 

teenth centuries,  176 

State  prosecutions,  commencement  of,  177 

in  lower  courts  during  thirteenth  and  fourteenth  centuries,  177 
composition  of  the  court,  177 
appearance  of  complainant,  177 
the  accused,  178 

how,  if  complainant  or  accused  \\as  a  priest,  woman  or  child,  17S 
pleading  by  representative,  178 
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PROCEDURE  (<-HH tinned), 

introduction  of  procuratores,  procureurs  or  taalmaimen.  17s 

rule  if  plaintiff  or  claimant  did  not  appear.  178 

conjuratores,  17i) 

witnesses,  179 

proof  by  ordeal,  ISO 

principal  forms  of  ordeal,  181 

trial  by  combat  first  prohibited,  182 

baargericht,  182 

evidence,  law  of,  prior  to  sixteenth  century,  182 

subsequent  to  sixteenth  century,  183 
vonnis  of  court  of  schepenen,  1S3 
in  fifteenth  century,  184 
Instructies  van  den  Hove,  1S4,  187 
from  sixteenth  century  onwards,  186 
Ordinances  of  1570  and  1.580,  186 
provisie  in  cas  van  reforinatie,  188 
judgments,  how  divided,  189 
practitioners  in  old  Dutch  courts,  191 
Perpetual  Edict  of  4th  <  >ctober,  1540,  218 
Political  Ordinance  of  l.~>80,  221,  222 
belongs  to  municipal  law,  290 

of  courts  of  landdrost  and  heemraden  at  the  Cape,  36o 
of  Court  of  Justine  at  Capetown,  361,  362 
gradual  alterations  in,  after  cession  of  Cape  to  British,  363 
Charter  of  Justice  granted  to  Cape  Colony,  364 
law  of  evidence  altered  in  1830,  364 
jury  system  introduced  at  the  Cape,  364 
criminal,  from  sixteenth  century,  372 
concerning  arrest  of  the  person,  373 
method  of  inquisition,  374 
political  arrest,  375 
writ  of  purgation,  375 
right  of  prisoner  to  give  evidence,  37') 
interrogatories,  375 

right  of  prisoner  to  be  defended  by  attorney  or  advocate,  376 
criminal,  in  Capetown,  377 
compounding  offences,  378 

criminal  trials  conducted  with  open  doors  in  1813,  380 
pleadings  in  criminal  cases  conducted  orally  after  1813,  380 
example  of  a  criminal  trial  in  1822,  380,  711 
new  mode  of  criminal  procedure  in  1819,  381 
indictment,  and  procedure  thereunder,  382 
trial  of  minor  offences,  383 
criminal,  again  altered  in  1828,  384 
qualification  of  jurymen  fixed,  385 
in  insolvency,  661 

PROCURATOR  AD  CAUSAS,  195 
PROCURATOR  AD  XEUOTIA,  195 
PROCURATORES,  their  origin,  178 

PROCUREUR-GENERAAL, 

of  the  Court  of  Holland,  169 

prosecuted  crimes  committed  in  Capetown,  376 

PROCUREURS,  .v,v>  ATTORNKYS. 
their  origin,  178 

PROMAGISTRI,  655 
PROMISE,  see  OBLIGATIONS. 
PROMISSTO,  defined,  288 
PROOF  BY  ORDEAL,  iso 


TNDEX.  777 

PROPERTY, 

alienation  of  immovable,  490 
transfer  of  movable,  .502 
transfer  of,  post  mortem,  510 

PROTOCOLS, 

of  notaries,  199,  200 

provisions  in  Perpetual  Edict  regarding  notaries,  220 

PROTONOTARIUS,  198 

PROVINCIAL  COUNCILS,  powers  of,  in  seventeenth  century,  93 

PROVINCIAL  COURT,  see  HOLLAND,  Cot  RT  OK. 

PROVINCIALE  RAAU,  144 

PKOVISIE  IN  CAS  VAN  REEORMAT1E,  iss 

PROVISORY  JUDGES,  13X 

PUBLICA  MONUMENTA,  198 

PUBLICAE  CHART  A  E,  198 

PUBLICAE  TABULAE,  198 

I'l  BLICANI,  654 

PUNISHMENT,  in  early  days,  inflicted  between  sunrise  and  sunset,  149 

PURCHASE  AND  SALE, 
in  early  times,  493 

when  contract  written  on  parchment,  493 
among  the  Visigoths,  494 
custom  that  purchaser  must  have  possessed  land  for  a  year  and  a  day 

before  transfer,  496 
sale  before  schepenen,  496 
of  movables,  506 
goods  sold  in  market  overt,  506 
law  of,  founded  on  Roman  law,  .598 
symbolism  in  old  law  of  Holland,  598 
ceremonies  observed  in,  of  land,  599 
"stock  legging"'  described,  599 
symbol  of  the  rod,  599 
solemnities  observed  at  Vossmaer,  000 
later  on  a  still  more  solemn  form  of  sale  adopted,  600 
touching  the  article  with  the  tips  of  the  fingers,  601 
derivation  of  expression  "  Top,"  601 
placing  right  foot  on  thing  sold,  601 
voetstoots,  601 

much  ceremony  in  sale  of  immovable  property,  601 
Placaat  of  1.529  requiring  sales  to  be  coram  lege  loci,  602 
Transvaal  law  requiring  sales  of  land  to  be  in  writing,  602 
pericnlum  rei  venditae,  602 
how  far  adopted  in  Roman-Dutch  law,  602 
when  land  sold  to  two  persons,  602 
effect  where  possession  of  thing  sold  is  delayed,  603 
ett'ect  of  delivery  prior  to  stipulated  time,  603 
our  law  as  to  risk,  604 

restrictions  in  early  days  protecting  Church  property,  604 
after  Reformation  Church  property  placed  on  same  plane  as  other 

property,  605 

"naasting"  or  "jus  retractus,"  custom  of,  60,5 
"  naasting"  defined,  605 
immovable  property  among  the  Germans,  regarded  as  family  property, 

605 

maag/.oen,  601! 
in  how  far  jus  retractus  adopted  in  Cape  Colony,  606 
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QUITRENT,  lixed  in  Cape  in  1813,  363 
1!.  v.  GEBHAJfDT,  report  of  trial  of,  711 

RAAD  VAN  JUSTITIE, 
at  tlie  Cape,  355 
number  of  members  of  the,  355 
jurisdiction  of,  356 

new  members  of,  appointed  on  annexation  by  British,  363 
passed  away  in  1827,  365 

procedure  of,  compared  with  that  of  Supreme  Court,  366 
only  judicial  body  that  dealt  with  serious  crimes,  376,  381 
described,  378 
torture  not  allowed,  379 
confiscation  abolished,  37!' 

RAAD  V AN  STAATEN,  173 

RAADPENSIONARIS, 

his  duties,  &c. ,  76 

the  spokesman  of  Holland's  representatives  in  States-General,  92 

medium  through  whom  vote  or  nobles  was  recorded  in  States-General, 

93 
DC  Wit's  policy,  93 

RAADSH  I:KI;K\.  of  the  Court  of  Holland.  170 

RACHfMin  i;<;n,  3.-,,  38,  158 

RACHINEBURGII,  158 

RADELANT,  decisions  of  the  Court  of  Utrecht,  241 

RA1 !()()]'.  534 

RAWSON,  Colonial  .Secretary,  365 

RKAUIMTIE,  383 
REBUEFUS,  119 
RECHTBAXK,  147 
KECHT.SGEFAHR,  175 
RECOGNITIE,  564 
UKDELVKE  OORZAAK,  573 

REFORMATION,  ell'ect  of.  on  Xetherland's  history,  88 
KEGTSTUAR  <>K  DEEDS,  see  DKKHS  RE<;ISTIJV  OFFICE. 
REMISS10  MERCEDTS,  396 
REPUDIUM,  468 
RES,  475 

KI;S  COMMUNES,  475 

Ki:s  CORI'DKALES,  475 
IIKS   I.MM015II.ES,  475 
RES  INCORl'OKALES,  475 
KKS   MANtMlM,  490.  5(M. 
RES  MOIULKS,  475 
I!KS  NEC  MANCIl'l,  490,  5<M) 
RES  XULLIUS.  475 
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RES  PrULlCAE  (or  universitatis),  475 
RES  SINGULORUM,  475 
RESPIJT,  (iii.S 
REVOCATIEN,  207 

RHODESIA,  SOUTHERN. 

court  of  appeal  for,  3(17 
law  of,  370 

Supreme  Court  of,  370 
inferifir  courts  of,  370 

RICHELIEU,  269 

RIDDERORDEN,  414 
RIDDERSCHAI',  69,  414 
RIGHT  REASON,  discussed,  2S9 

RIl'UARIAN  FRANKS, 

])osition  of,  in  fourth  century,  1(5,  2S 

bond  with  Salic  Franks  in  fifth  century,  '2$ 

succession  among,  543 

RIVFK   FRANKS,  laws  of,  39 

RODFNBTRG,  CHRISTIAAN,  brief  sketch  of  his  life  and  work,  -299 

ROGER  ITS.  a  lawyer  of  the  twelfth  century,  115 

ROMAN  LAW,  see  LKX  ROMANA. 

growth  of  towns  facilitated  introduction  of,  72 

introduction  of,  into  Holland,  95 

during  the  rule  of  the  counts,  104 

study  of,  during  the  twelfth  and  later  centuries,  112 

work  of  the  old  glossators,  117 

revival  of,  in  fourteenth  century,  117 

great  development  of,  in  fifteenth  century,  IIS 

position  of,  in  Holland  during  fourteenth  and  fifteenth  centuries,  123 

advance  of,  in  sixteenth  century,  126,  2<tl 

effect  of  establishment  of  Supreme  Court  of  Mechlin,  126 

in  the  courts  in  the  fifteenth  and  sixteenth  centuries,  127 

that  accepted  in  fifteenth  century  was  the  Corpus  Jttrix,  12S 

modification  of,  by  Canon  law,  13.1 

effect  of  establishment  of  courts  at  the  Hague,  173 

and  Canon  law  in  sixteenth  and  seventeenth  centuries.  210,  372 

on  guardianship,  423,  424 

on  duties  of  guardians  largely  followed  in  Roman-Dutch  law,  424 

requisites  of  marriage  in,  429 

prohibited  decrees  of  consanguinity  and  affinity  in  cases  of  marriage. 

445 

effect  of  marriage  on  persons  of  spouses,  451 
marital  power  in,  451 
of  divorce,  468 

alienation  of  immovable  property,  490 
transfer  of  land  in  time  of  Justinian,  492 
as  to  valid  transfer  of  movables,  504 
as  to  wills,  512 
intestate  succession,  540 
succession  of  Fiscus,  555 

succession  ab  intestato  as  regards  illegitimate  persons.  .~>.~>7 
servitudes,  560 
emphyteusis,  563 
obligations,  56(5 
suretyship,  5S7 
pledge  and  mortgage,  592 
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ROMAN  LAW  (<>oHthun'<!\, 
sale,  .598 

laesio  enorniis,  607 
prescription,  634 
partnership,  650 
limiting  liability,  653 
insolvency,  661 

of  arrest  to  fount  I  jurisdiction,  674 
as  to  delicts  and  crimes,  695 

HUMAN  PERIOD,  14 

ROMAN-DUTCH  LAW,  *ec  EXECUTORS:  PERSONS;  WILLS. 
introductory  remarks  on,  1 
neglect  of  its  history  in  South  Africa,  3 
periods  in  Dutch  history,  13 
influence  of  (Jreat  Council  of  Mechlin,  85 
in  the  fifteenth  century,  128 

Canon  law  played  great  part  in  development  of,  137 
in  Netherlands  during  sixteenth  anil  seventeenth  centuries,  201 
legislation  of  sixteenth  and  beginning  of  seventeenth  centuries,  212 
decisions  and  consultations,  236 
(Jrotius'  Philosophy  of  Law,  282 

Natural  Law  was  corner-stone  of  the  whole  fabric,  293 
writers  of  the  seventeenth  and  eighteenth  centuries,  294,  320 
common  law  of  Holland  taken  over  on  settlement  of  Cape  of  Good 

Hope,  356 

finding  of  Commission  of  1857,  365 
established  in  Natal,  367 
in  the  Transvaal,  367 

common  law  of  South  Africa,  with  modifications,  370 
influence  of  the  English  law  on  the  development  of,  in  South  Africa,  386 
free  testamentary  disposition  authorised,  396 
abolition  of  legal  mortgages,  397 
application  of,  to  South  African  insolvency  law,  397 
majors  anil  minors,  417 
never  recognised  patria  potestas,  417 
tutelage  under  the,  420 
venia  aetatis,  421 
guardianship,  422 
marriage  and  divorce,  429 
Law  of  Things,  474 
possession,  480 
ownership,  482 

alienation  of  immovable  property,  494 
transfer  of  movables,  502 
as  to  testaments,  513 
on  administration  of  estates,  535 
intestate  succession,  540 
succession  of  Fiscus,  555 

succession  ab  intestato  us  regards  illegitimate  persons,  557 
servitudes,  560 
emphyteusis,  563 
obligations,  566 
suretyship,  587 
pledge  and  mortgage,  592 
sale,  598 

laesio  enorniis,  607 
specific  performance,  612 
letting  and  hiring,  622 
prescription,  634 
partnership,  651 
insolvency,  661 
of  arrest  to  found  jurisdiction,  674 
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SACEBARO,  of  the  Salic  Franks,  38 

SALAMANNEN,  493 

SALE,  .src  PURCHASE  AND  SALE. 

SALIC  FRANKS, 

attacks  of,  on  Roman  forces,  14 

position  of,  in  fourth  century,  16 

bond  with  Ripnarian  Franks  in  fifth  century,  28 

Clodion,  first  king  of,  '28 

allowed  boys  of  ten  years  to  give  evidence,  41!> 

intestate  succession  among  the,  543 

SALJAN,  503 

SANDE,  JAN  VAN,  brief  sketch  of  his  life  and  work,  -23!) 

SAXONS, 

invasion  by,  14 

in  fourth  century,  l(i,  27 

occupation  of  portion  of  Holland  and  Zeeland  by,  -27 

invasion  of  England  by,  27 

conquest  of,  by  Frisians,  30 

sources  of  law  of  the,  31 

their  early  administration  of  justice,  144 

law  of  community  of  property,  45") 

la\\  of  divorce  of,  408 

succession  among  the,  543 

recognition  of  prescription  by  the,  1137 

SCABINI,  3.-, 

their  knowledge  of  law  in  early  days,  HH 
defined  and  described,  158,  159 

SCEPENHUTS,  147 

SCHATMEESTER,  75,  70 

SCHELLING,  Atfrijucn,  248 

SCHELT1NGA,  GERLOFF,  brief  sketch  of  his  life  and  work,  342 

SCHEPEXBANKEN,  154 

SCHEPENBARE  .MANN EN,  159 

SCHEPENDOMS  RECHT,  see  SUCCESSION-. 
denned,  544 
regarding  succession  to  estates  of  illegitimates,  558 

SCHEPENEN,  35,  76,  158 

sec  SCHOUT  AND  SCHEPENEN. 

how  they  differed  from  rachineburgii,  159 

appointment  of,  159 

sat  on  bench  in  thirteenth  and  fourteenth  centuries,  177 

vonnis  of  court  of,  1S3 

compared  with  modern  jury,  183 

right  of,  to  seek  counsel,  183 

a-  to  whether  they  existed  in  South  Africa,  35li 

apparently  existed  in  India  and  Batavia,  356 

SCHERPRECHTER,  165 

SCHILDBOORTIGEN,  414 

SCHOMAKER,  his  collection  of  opinions,  246 

SCHORER,  WILLEM,  brief  sketch  of  his  life  and  work,  342 

SCHOUT,  75,  76 

sec  SCHOUT  AND  SCHEPENEN. 
described,  101 
procedure  before  the,  101 
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SCHOUT  (continued), 

appointed  by  the  count,  103 

duties  of,  163 

sat  on  bench  in  thirteenth  and  fourteenth  centuries,  177 

SCHOUT  AND  SCHEPENEN,  see  SCHEPENEX. 

was  an  administrative  and  judicial  body,  76 

and  the  study  of  Roman  law,  127 

courts  of,  in  Holland,  156 

jurisdiction  of,  157 

came  to  be  ordinary  court  of  first  instance,  163 

right  of  appointment  of,  surrendered  by  the  counts,  163 

in  Holland,  to  be  Protestants,  164 

SCHRASSERT,  JOHAN,  his  collection  of  opinions,  246 

SCHULD  INVORDERAAR,  161 

SEA  FRANKS,  20 

SECRETARII  (notaries),  198 

SELLAN,  51)3 

SENESCALLUS,  162 

SEQUESTRATOR,  OFFICIAL,  669 

SERVI,  see  SLAVES. 

SERVITUDES, 

Placaat  of  1624  requiring  registration  of,  498 

discussed,  560 

jura  bannaria,  560 

faciendo,  560 

patiendo,  560 

constitution  of,  561 

affecting  land,  561 

registration  of,  561,  562 

on  property,  alienation  of  which  is  prohibited,  561 

overhanging  trees  or  branches,  563 

SHIPPING, 

laws  regarding  merchant,  in  sixteenth  century,  228 
short  account  of  legislation  regarding,  230 
Placaat  op  Zee-recuten  of  1563,  230 
assimilation  of  Cape  law  to  that  of  England,  231 

SIRMOND,  formulae  of,  102 

SLAVES, 

in  early  German  period,  21 

manumission  of,  by  Frankish  Codes,  40 

omission  from  Grotius'  division  of  persons,  discussed.  406 

power  of  owner  over,  409 

regarded  as  mere  chattels,  409 

marriages  of,  409 

enfranchised  persons,  409 

liberation  of,  41  o 

privileges  of  manumitted,  410 

freedom  of,  in  1795,  412 

fugitive  slaves  from  Dutch  colonies,  412 

slavery  in  Dutch  colonies,  412 

SUCIDA,  650 

SOCIETAS,  650 

SOCIETAS  ACTUARIORUM,  05u 

SOCIETAS  VECTIGALIUM,  650,  6.VI 

SOCIETE  ANONVME,  651 
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SOCIETE  EN  COMMANDITE,  651 

SOMEREN,  JOHAN  VAN,  brief  sketch  of  his  life  and  work,  315 

SOTTH  AFRICA,  see  CAPE  OF  GOOD  HOPE. 

use  of  Grotius'  Introduction  in  courts  of,  280 

administration  of  justice  in,  355 

Kaad  van  Justitie,  355 

court  of  first  instance  created  in  1682,  356 

whether  schepenen  ever  existed  in,  356 

procedure  of  early  inferior  courts  in,  356 

law  in  Natal,  367 

law  in  Transvaal,  367 

law  in  (Jrange  River  Colony,  369 

law  in  Southern  Rhodesia,  370 

influence  of  English  law  on  development  of  Roman-Dutch  law  in,  3s(-; 

free  testamentary  disposition,  396 

age  of  majority  before  and  after  1S29,  420 

marriage  laws  in,  439 

no  boedelhouderschap  in,  466 

dorpsgronden  in,  483 

system  of  deeds  registration  in,  4!l!) 

law  as  to  goods  sold  in  market  overt,  507 

law  as  to  executors,  511 

how  law  of  intestate  succession  was  adopted,  541 

Aasdoms  and  Schepeudoms  Recht,  544 

succession  of  Fiscus,  556 

leenings  plaatsen  in,  564 

discussion  of  question  of  "consideration"  in,  577 

suretyship  of  women,  591 

SOUTH  HOLLAND,  was  part  of  Holland,  58 
SOUTHERN  RHODESIA,  we  RHODESIA,  SOUTHERN. 
SOVEREIGN  POWER  OF  THE  NETHERLANDS,  described,  67 

SPAIN, 

her  influence  in  the  Netherlands,  62 

Placaat  of  1581  declaring  that  King  of  Spain  ceased  to  have  control 

or  authority  in  Netherlands,  227 
war  with  Holland,  265 

SPECIFIC  PERFORMANCE, 

of  promises  in  early  times,  569 

dispute  as  to  whether  it  formed  part  of  law  of  Holland,  612 

views  of  jurists,  612 

whether  a  vendor  can  be  compelled  to  deliver  the  actual  thing  sold, 

615  et  seq. 

enforcement  of,  or  claim  for  value,  617 
Cape  cases  on  the  subject,  618 
South  African  Republic  cases,  620 
Natal  case,  621 
Transvaal  case.  621 
claim  for,  and  damages,  621 

SPELHUS,  147 

SPOLIATION,  482 

SPOLIATUS  ANTE  OMNIA  REST1TC  KNOTS  SIT,  481 

SPONSALIA,  430,  432 

SPRAKHUS,  147 

STADBOEKS, 

their  origin,  76,  77 
an  account  of  the,  77 


78-t  INDEX 

STADHOUDER, 

meaning  of  the  term,  89 

appointment  of  William  of  Orange,  89 

appointment  of  Maurice,  91 

appearance  of,  in  States-General,  92 

none  between  1650  and  1(572,  93 

power  of,  to  grant  pardons  and  remit  penalties,  373 

STATE,  COUNCILS  OF,  described,  84 
STATEN,  see  ESTATES.' 

STATES-G  ENER  A  L, 

origin  of,  85 

establishment  of  a  State  Council,  91 

sovereign  power  of  United  Netherlands,  92 

early  titles  of,  92 

functions  of,  92 

how  formed,  92 

representatives  in  1593,  92 

representation  of  towns  after  16US,  93 

Holland's  ambitions  in  seventeenth  century,  93 

substitution  of  States'  arms  for  those  of  House  of  Oranue.  94 
STATUTE  LAW,  207 
STILL K   \\  AAKHKDEN,  156 
STIPULATIO,  meaning  of,  58(1 
STOCK-LEGGING,  594 

STOCKMAN,  his  decisions  of  the  Court  of  Brabant,  241 
STOLEN  PROPERTY,  504  ct  ,sry. 

discussion  in  South  Africa  on  question  of  goods  sold  in  market  overt 
5(17 

STONES,  ownership  in  precious,  48(J 

STRU1.ERG.  appointed  a  judge  of  Raad  van  -lustitie,  363 

STUPRU.M.  433 

SUCCESSION, 

chapter  in  Politiqne  Ordonantie  dealing  with,  222,  224 

introduction  of  law  of,  into  Cape  Colony,  224 

Interpretation  Ordinance  of  1594,  224,  227 

short  sketch  of  history  of  law  of  intestate,  224 

Ordinance  of  18th  December,  1599,  227 

free  testamentary  disposition  at  the  Cape,  «.Vc.,  396 

legitimate  portion  and  Falcidian  and  Trebellian  fourths  abolished.  396 


bulk  of  our  law  on,  taken  from  Roman  law,  510 


of  property  post  mortem,  51(1 

Y  la 

testamentary.  51 1 
intestate,  540 
different  forms  of  intestate,  540 
Intestate  Succession  Law  of  1580,  541 
among  ancient  Germans,  541 

two  principles  of,  excluding  or  not  excluding  women,  542 
among  Salic  Franks,  543 
Aasdoms  and  Schependoms  Recht,  543 

differences  between  Aasdoms  and  Schependoms  Recht.  545,  546 
cardinal  principle  of  Aasdoms  law,  545 
rule  of  Schependoms  Recht,  545 
attempt  at  uniformity  in  laws  of,  in  1580,  545,  546 
Interpretation  Act  of  1594,  546 

Placaat  of  18th  December,  1599,  and  its  effect,  547 
compromise  on  the  question  of,  547 
New  Schependoms  Recht  and  New  Aasdoms  Recht,  548 


i 
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SUCCESS!!  )X  (<<nnti)inr(l), 

in  the  colonies  of  Holland,  54S 

in  East  and  West  Indies,  ,148 

in  Berbice,  550 

in  St.  Eustatins,  5.10 

in  Surinam,  550 

in  Curacao,  550 

in  the  Cape  of  Good  Hope,  550 

of  the  Fiscus,  .sw  Fiscus. 

l)y  edict  unde  vir  et  uxor,  555 

exclusion  of  spouse,  555,  550 

alt  intestato  as  regards  illegitimate  persons,  557 

illegitimate  person  was  motlier's  heir,  557 

illegitimate  child  did  not  in  Holland  succeed  to  the  goods  of  his  fattier, 

557 

"  Een  wyf  maakt  geen  bastaard,"  557 
to  mother  by  her  illegitimate  children,  557 
of  mother  to  goods  of  illegitimate,  55S 
in  the  early  days  of  the  counts,  55S 
views  of  Grotius,  55S 
opinion  of  later  writers,  55S 
children  born  ex  proliibito  conciibitu,  559 
offspring  of  incestuous  union,  .159 

SUPREMA  TUTEI.A,  423 

SUPREME    COURTS,    sec    COURTS;     HOIXAXD,    SUPREME    COURT    OF; 
MECHLIN. 

SURETIES,  right  of,  to  demand  excussion  of  immovable  property,  221 

SURETYSHIP, 

short  history  of  the  law  of,  587 

contract  of,  was  known  to  the  Germans,  587 

contract  of  vadinm  described,  587 

contract  by  which  a  freeman  pledged  his  person,  588 

gijsel,  588' 

beneficium  ordinis,  588 

excursion  of  debtor,  588 

beneficium  excussionis,  589 

whether  a  surety  can  bind  himself  for  more  than  the  principal  debt,  589 

Grotius'  views  on  this  point,  589 

Groenewegen's  view,  590 

views  of  other  commentators,  590 

of  women,  590 

beneficium  senatus  eonsulti  Velleiani,  591 

Authentica  si  qua  mnlier,  591 

TAALMANNEN,  their  origin,  178 

TAP.ELLTONES,  198 

TACIT  HYPOTHECS,  .sw  MORTGAGE. 

TAELMAXXEX,  193 

TAUSFADSCHAFT,  10 

TESTAMEXTAKV  SUCCESSION',  see  SUCCESSION. 

TFSTAMEX1TM   CALATIS  COMITIIS,  512 

TESTAMEXTU.M    1'El!  AES   ET   LIP.RAM,  512 

THIXGS,   LAW  OF,  474 

right  <>f  lishing,  474 

division  of,  by  Justinian,  47") 

division  of,  by  Grotius,  475 

res  mobiles  and  res  immobile^,  475 

usual  divisions  adopted  by  early  Germans,  476 

ZZ 
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THINGS,   LA'SV  OK  (c.r>nfi)inc(l}, 

distinction  between  immovables  and  incorporeal  rights,  470 

rights  affecting  movables,  477 

mortgage  debt  a  movable  asset,  477 

leases  in  longum  tempus,  477 

how  ownership  acquired  in  various  cases,  478 

mala  iide  possession,  478 

THUNGINUS,  of  the  Salic  Franks,  38 

TOP  !  origin  of  the  expression,  001 

TORTURE,  not  allowed  in  Raad  van  .Institie,  379 

TOWNS, 

growth  of,  in  Netherlands,  59 

tribute  forced  from  the,  by  Charles  the  Bold,  (50 

efforts  of,  to  regain  position,  during  reign  of  Philip  the  Kail',  02 

necessity  for,  felt,  Oo 

increase  of  importance  of ,  until  recognised  as  a  fourth  Estate,  GO 

as  factors  in  constitutional  history  of  Holland,  70 

effect  of  Crusades  on  the,  70 

grant  of  privileges  by  the  counts,  71,  7'2,  73 

growth  of,  facilitated  introduction  of  Roman  law,  72 

keuren  granted  to,  73 

guilds  established,  74 

vroedschappen  granted  to,  7-3 

government  of,  7~> 

became  virtually  small  republics,  70 

stadboeks  of,  77 

opposition  of,  to  establishment  of  Supreme  Court  of  Mechlin,  171 

acquisition  of  body  of  laws  by  the,  203 

TOXANDRIA,  nee  TOXANDEII. 

occupation  of,  by  Salic  Franks,  20 
corresponds  with  modern  Brabant,  20 

TOXANDRII, 

position  of,  in  time  of  Ca-sar,  Hi 

whether    they   became    merged    in    German    tribes,    known    later 
Franks,  20 

TRADE,  provisions  in  Perpetual  Edict  regarding,  monoplies,  &c..,  219 

TRADITIO,  492,  493 

TRADITIO  CORAM  J  UDICE,  494 

TRADITIO  CURVATIS  DIGITIS,  493 

TRADITIO  PER  CARTAM,  494 

TRADITION,  484 

of  movables,  503 

TRANSFER  DUTY,  first  imposed,  497 

TRANSFER  OF  LAND,  registration  of,  218 
see  LAND,  49n 

TRANSVAAL, 

earlier  laws  of  the,  307 

Roman-Dutch  law  in  the,  367 

inferior  courts  of  the,  308 

landdrost  and  heemraden  in  the,  30.x 

resident  magistrates  in  the,  308 

superior  courts  in  the,  308 

courts  after  annexation  of  1900.  369 

influence  of  English  law  on  courts  in  the,  388,  39,"> 

legislation  in,  as  to  diamonds  and  precious  metals,  487,  488 

base  metals  in  the,  488 


INDEX.  ?87 

TREASURE-TROVE,  4SS 

TREBELLIAN  FOURTH,  140,  39<i 

TROUWBELUFTEX,  430 

TRUTER,  appointed  a  judge  of  Raad  van  -histitic,  363 

UDALRICUS  ZAZIUS,  11!) 

UITENBOGAARD,  267 

UITLANDER,  676 

UITWOXEXDE  VREEMDELING,  676 

UNION, 

idea  of  protective  union  of  provinces  and  towns,  60 
policy  of  House  of  Austria  towards,  of  the  Xetherlauds,  63 
of  seven  northern  provinces,  92 
Holland's  predominating  iuHuence,  93 

UNION  OF  CHURCH  AND  STATE  IN  800  A.D.,  3-2 
effect  on  development  of  law,  33 

UNITED  PROVINCES,  after  Act  of  Abjuration,  91 
UXIVERSITATIS,  475 
URTEIL,  ISO 
USUCAPION,  634 

of  Roman  law  never  formed  part  of  law  of  Holland,  b'40 
USURY,  provisions  in  Perpetual  Edict  regarding,  219 
USUS  AUCTORITAS,  634 
UTRECHT, 

became  a  bishopric,  30,  33 

bishops  of,  their  importance,  30 

a  province  of  the  Netherlands  and  was  a  bishopric,  58 

references  to,  in  Stadboek  of  Groningen,  81 

Union  of,  in  1.379,  90,  227 

superior  court  of,  173 

age  of  majority  in,  419 

old  Ordinance  of,  re  tradition  of  movables,  .103 

introduction  of  law  of  succession  per  stirpes,  .543 

succession  of  Fiscus  in,  556 

VACARIUS,  a  lawyer  of  the  twelfth  century,  115 

VAU1UM,  57U,  587,  592 

VAX  ALPHEN,  WILLEM,  brief  sketch  of  hi.s  life  and  work,  236 

VAN  ARKEL,  BISHUl*  .JAN,  152 

VAN  BLOKLAND,  G.  IJ.,  appointed  secretary  to  Kaad  van  Justitie,  363 

VAN  BREDERODE,  P.  C.,  brief  sketch  of  his  life  and  work,  251 

VAN  DAMHOUDER,  JOUST,  brief  sketch  of  life  and  work  of,  233 

VAN  DEN  BERG,  ISAAC,  his  Ailcijs  JJocfc,  246 

VAN  DER  KEESSEL,  DION  YSIUS  C.,  sketch  of  his  life  ami  work,  349 

VAX  DER  KOP,  his  work,  2J(i 

VAN  DER  LINDEN,  JOHANNES, 

his  text-book  and  decisions,  236,  241 
sketch  of  his  life  and  work,  351 

VAN  DER  .MADE,  GROKN  E\VE( ',  EN. 
his  edition  of  the  Introduction,  276 
brief  sketch  of  his  life  and  work,  30 1 

VAN  DER  VURM,   HOBIUS,  brief  sketch  of  his  life  and  work,  ;MI 
VAX  HASSELT,  JUHAX  -lACOlt,  brief  ^ketdi  of  his  life  and  work,  347 
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VAN  HASSELT,  opinions  on  military  and  feudal  law,  '248 

VAN  LEEUWEN,  SIMuN 

sketch  of  his  life  and  work,  306 

his  Parotituln  Juris  Novinsiini,  30(i 

his  Ccnsura  Forensis,  300 

his  Corjnis  Juris,  311 

his  Neaerlandise  Praktyk  cmlc  Oeff'cning  (fcr  Notarissen,  311 

his  Manic i- ran  Pro<rtlccrrii,  311 

liis  Het  Roomsfh  Hollandsche  llryt,  311 

translations  of  the  latter  work,  314 

his  work  on  procedure,  "23.") 

VAN  NIEUSTAD,  CORNELIS,  brief  sketch  of  his  life  and  work,  239 

VAN  POOLSUM,  volume  of  opinions,  Iklluin  Juridiciun,  246 

VAN  RYNEVELD,  WILLEM,  president  of  Raad  van  Justitie,  303 

VAN  SANDE,  JAN,  brief  sketch  of  his  life  and  work,  239 

VAN  SOMEREN,  .TUHAN,  brief  sketch  of  his  life  and  work,  315 

VAN  Sl'AAN,  RENIER,  brief  sketch  of  bis  life  and  work,  34S 

VAN  /ITJ'HKN,  RERNHARD,  his  1,ublicatiou,  23,1 

VARE,  17,5 

VENIA  AETATLS,  421 

VETUS  JUS  I-'UIMCl'Jf,  31 

VJCENTIUS,  117 

VIDUAUTIfM,  462 

VIERSCHAAR,  147 

VIKINGS, 

descent  of,  on  northern  Europe,  -><> 
sacking  of  1'aris  by,  ,31 

VINDICATION, 

right  of,  as  to  stolen  or  lost  property,  oi»2 
under  Roman  la.w.  .")U4 

VINN1US,  ARNOLD,  sketch  «>!'  his  life  and  work.  -J!I4 

VISIGOTHS, 

lixed  age  of  majority  at  twenty  years,  41!) 
customs  in  regard  to  sale  of  land,  4!)4 

VITl'.S  AMEIU'ACHU'S,  his  collection  of  Capitularia,  4 
VOERDA,  11!) 

VOET,  JOHANNES, 

sketch  of  his  life  and  work,  320 

his  birth  and  early  life,  320 

twice  elected  Hector  Magnilicus,  32O 

Id*  principal  works,  32(> 

his  Commentary  to  the  TJigcst,  320 

liis  method  of  exposition,  320,  323 

wrote  in  Latin,  322 

his  conception  of  law,  322 

plan  of  his  Avork,  323 

his  views  on  the  study  of  both  theory  and  practice,  323 

as  an  interpreter  of  the  law,  32"> 

his  common  sense,  32o,  32H 

his  views  on  equity,  32(5 
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VUET,  JOHANNES  (continued), 

high  position  held  by  his  Cniinncittiirif  in  Hollaiul  an<l  South  Africa,  328 
Sir  Henry  do  Yilliers'  reliance  on  the  (.'ummcittni-i/,  32S 
translations  of  various  titles  of  the  work,  328 
necessity  for  complete  translation  by  authority  of  legislatures  of  South 

African  colonies,  329 
his  other  works,  329 

VOET,  PAUL,  brief  sketch  of  his  life  and  woik,  300 
VOETSTOUTS,  601 
YOLGERS,  179 

VOLKERWANDERUNG,  at  beginning  of  Christian  era,  16 

YONDENESSE,  183 

VONN1S,  183 

VOOGD,  420 

VRIJE  MAKKT,  506,  507 

VRIJEN,  407 

YRIJLING,  407 

VROEDSCHAP, 

of  Delft,  74 

a  political  body,  75 

grant  of,  to  other  towns,  75 

their  part  in  election  of  Great  Council,  85 

VROMANS,  PIETER,  his  works,  235 

VKVHALS,  4<»7 

VRYMANNEN,  407 

AYALDGRAVEN,  courts  of,  1(J2 

WALPULDEPENE,  699 

WASSENAAR,  GERAKD,  brief  sketch  of  his  life  and  work,  235 

WATERORAAF,  152 

\YATERGRAVEN,  courts  of,  162 

AYATERMEYER,  JUDGE,  365 

WEEK,  481 

WEGWENDING,  699 

WELGEliOREN,  414 

WELGEliOUKN  MANNKN,  162 

WELGEDORENEX,  414 

WEHGK1A),  39,  414 

WESEL,  AURAHA.M    A.,  brief  sketch  of  his  life  and  work,  316 

AYKSSKL  (iANSFOirr,  89 

WEST  El !  IKS  LAM), 

conquest  of,  by  Franks,  29 

was  part  of  Holland,  5S 

passed  to  House  of  Bavaiia  in  1345,  ,~><i 

passed  to  House  of  IJurgundy  in  1428.  .">!> 

age  of  majority  in,  419 

system  ot  succession  in,  543 

Ausdonis  and  Schcpeiidonis  Keclit,  543 

succession  of  Fisois,  555 

WEST  COTI1IG  KINGDOM,  in  fniiith  century,  16 
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WEST  INDIA  COMPANY. 

grant  of  charter  to,  22S 
Limitation  of  liability  of,  656 

WEST  INDIES, 

slavery  in,  412,  413 
law  of  succession  in,  .148 

WILLIAM  H,  1)3 

WILLIAM  III,  93 

WILLIAM  IV,  94 

WILLIAM  V,  94 

WILLIAM  OF  ORANGE,  the  story  of,  S9 

WILLIBOBD,  conversion  of  Holland  by,  and  otbers,  -29 

WILLS,  tscc  EXKCTTOKS. 

provisions  in  Perpetual  Edict  regarding,  220 

our  law  as  to  interpretation  of,  chiefly  taken  from  Roman  law,  51<i 

codicils  recognised  as  valid,  512 

German  tribes  did  not  make  wills  before  advent  of  Romans,  513,  523 

after  Roman  conquest,  513 

Roman  testament  taken  over  by  Franks,  513 

free  testation  not  universally  recognised  in  Netherlands,  513 

how  far  Batavians  took  over  Roman,  514 

in  western  (Jaul,  514 

by  Roman  soldier.  514 

influence  of  Canon  law,  514 

early  notarial  wills,  515 

assistance  rendered  by  priests,  515 

witnesses,  515 

in  Holland  during  rule  of  the  counts,  516 

bow  passed  in  fourteenth  century,  516 

handvest  of  Jan  Blois  in  1372,  516 

made  before  public  officers,  516 

before  notary  and  witnesses,  516  el  an/. 

before  a  priest  and  two  witnesses,  517 

Roman  rule  requiring   seven  witnesses  apparently  never  a  prevalent 

custom  in  Netherlands,  517 

never  a  custom  in  western  Europe  to  require  live  witnesses,  51S 
constitutions  of  Leo  the  Sophist,  51S 
as  to  number  of  witnesses  to,  and  reasons  therefor,  519 
privileged  or  holograph,  520 
underhand,  520 

influence  of  English  law  and  practice,  520 
who  could  be  witnesses,  520,  521 
Act  22  of  1S76  of  (.'ape  Colony,  521 
institution  of  heir.  522 
passing  over  a  child  by  his  father,  522 
legitimate  portion,  522 
subtlety  of  Roman  law  done  away  with  to  yreat  extent  in  Holland, 

522 

rcservatory  clause,  523 
codicil lary  clause,  52:! 
adiation  by  heir,  536 

\\ISS  ENliACH,  JOHANNES  JACOB,  brief  sketch  of  his  life  and  work,  29S 
WITACIITIGE  MANNFN,  160 
WITNESSES,  -vet;  WILLS. 

WOMEN, 

tutelage  of,  425 

ancient  German  customs,  425 


INDEX.  791 

WOMEN  (continued), 

growth  of  view  that,  could  possess  rights,  425 

incapacities  of,  traced  from  remote  antiquity,  425 

custom  that,  cannot  appear  in  court  without  assistance  of  husbands, 

427 

widows  regarded  as  majors,  428 
ancient  German  principles  of  succession  of,  542 
suretyship  of,  59(  I 

WRIT  OF  PURGATION,  375 

WRITERS  ON  THE  PRACTICE  OF  THE  DUTCH  COURTS.  233 

WYNANT,  decisions  of  Supreme  Court  of  Brabant,  241 

ZAZIUS,  UDALRICUS,  119 

ZEELAND, 

conquest  of,  by  Franks,  27 

added  to  fief  of  Holland,  59 

passed  to  House  of  Bavaria  in  1345,  59 

passed  to  House  of  Burgundy  in  1428,  59 

power  of  Church  in,  69 

Act  of  Abjuration,  90 

Prince  of  Orange  as  Graaf  van  Holland,  91 

qualification  of  schepenen  in.  16u 

number  of  gezworenen  in,  HiO 

union  with  Holland  in  1570,  227 

Union  of  Utrecht  of  1579,  227 

age  of  majority  in,  420 

privileges  granted  to  women  in,  427 

consent  required  for  marriage  of  orphan  minors,  442 

law  on  alienation  of  wife's  property  by  husband,  452 

community  of  property  in,  456 

law  of  divorce  in,  469 

law  of,  as  to  vindication  of  movables,  506 

goods  sold  in,  in  market  overt,  51  Kj 

ZEELANDERS,  name  of,  probably  derived  from  Sea  Franks,  26 
ZOEZIUS,  HENRICUS,  brief  sketch  of  his  life  and  work,  260 
ZUICHEMUS,  VIGLIUS,  122 
ZUTPHEN,  Union  of  Utrecht  of  1579,  227 
ZUTPHEN,  BERNHARD  VAN,  his  publication,  2:!5 

ZYPAEUS, 

and  the  Canon  law,  130 

brief  sketch  of  his  life  and  work,  259 
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